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ADVERTISEMENT 


TO  THIS 


NINTH  EDITION. 


The  Clauses  in  the  several  important  statutes 
made  for  the  amendment  of  the  law  since  the  last 
Edition^  have  been  inserted  under  the  proper  heads, 
together  with  the  modern  decisions,  except  in  a  fisw 
instances^  which  coming  too  late  for  insertion  there, 
will  be  found  in  the  Appendix*  This  Edition  incor- 
porates also  the  New  Rules,  more  especially  those 
made  in  Hilary  Term,  4  W.  4.  The  object  of  these 
Rules,  framed  under  the  sanction  of  the  legislature, 
and  which  have  the  force  and  effect  of  an  Act  of  Par- 
liament*, is  to  diminish  the  expense  of  suits  in  the 
superior  Courts,  and,  by  compelling  defendants  to  put 
their  defences  specially  on  the  record,  to  leave  ques- 
tions  to  be  tried  by  the  jury  less  at  large  than  they 
were  formerly,  according  to  the  ancient  course  and 
practice  of  pleading.  Several  cases  having  occurred 
upon  the  construction  of  these  rules,  the  determina* 
tions  thereon  have  been  carefully  noticed,  as  being  of 
great  importance  to  special  pleaders  and  other  practi- 
tioners. The  inconvenience  arising  from  references  to 
other  parts  of  this  work  or  to  other  books  has  been,  as 

*  5  Ad.  and  EU.  158^ 
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far  as  was  practicable,  obviated,  though  at  the  risk  of 
some  repetition.  The  Compiler,  however,  being  fully 
aware  of  the  justice  of  the  complaints,  so  frequently 
made  of  the  great  and  increasing  prolixity  of  modem 
law  books,  and  anxious  to  preserve  the  original  design 
and  character  of  these  volumes,  has  expunged  all 
those  portions  of  the  work,  which  were  inconsistent 
vnth  the  law  as  it  stands  at  present ;  excepting  only 
those  statutes  and  decisions,  which  are  necessary  for 
the  explanation  of  the  new  law,  and  those  to  which 
the  later  statutes  have  reserved  a  temporary  or  partial 
operation. 

Some  cases  have  been  inserted  for  the  first  time  in 
the  present  edition,  transcribed  from  a  valuable  col- 
lection of  MSS.*  lately  presented  to  the  library  of  the 
Society  of  Lincoln's  Inn  by  the  munificence  of  John 
Lucius  Dampier,  Esq.,  Vice  Warden  of  the  Stannaries 
of  Cornwall. 

*  These  MSS.consiBt  of  the  paper  books  of  Ashhurst,  J.,  BnHer,  J., 
Lawrence,  J.,  and  Dampier,  J.,  in  an  unintermpted  series  from  T. 
T.  9  Geo.  3.  to  M.  T.  56  Geo.  3.  They  are  referred  to  in  the  fol- 
lowing pages  as  P.  B.  Dampier  MSS.  L.  L  L.,  preceded  by  the 
initial  of  the  Judge. 


"^r 


PREFACE, 


T^HE  object  of  the  following  work  is  to  investigate  and 
explain  that  branch  of  jurisprudence,  which  teaches  the 
nature  and  extent  of  the  remedies  prescribed  by  the  law  of 
England  for  the  redress  of  private  wrongs,  or,  as  they  are 
frequently  termed,  civil  injuries.  Considering  the  utility  and 
importance  of  the  subject,  it  cannot  fail  to  excite  the  surprise 
of  the  reader,  when  he  is  informed  that  a  well  digested  trea- 
tise on  the  law  of  actions  remained  for  so  great  a  length  of 
time  a  desideratum  in  the  profession,  that  it  was  not  until 
the  year  1767,  that  an  anonymous  compilation  (the  first  de- 
serving any  notice,)  entitled  *^  An  Introduction  to  the  Law 
relative  to  Trials  at  Nisi  Prius,"  was  published.  The  same 
work  was  republished  by  the  late  Mr.  J.  Buller,  in  the  year 
1773.  Although  the  title  page  is  silent  as  to  this  being  a 
second  edition,  yet,  from  an  examination  of  the  contents,  it 
appears  very  clearly  that  Mr.  J.  Buller's  book  is  merely  a 
republication  of  the  anonymous  treatise  published  in  1767. 
It  is  very  remarkable,  that  so  many  different  opinions  should 
have  existed  as  to  the  real  author  of  this  compilation; 
some  persons  having  ascribed  it  to  Mr.  Ford,  others  to 
the  late  Mr.  J.  Clive,  and  others  to  Mr.  Bathurst.  It 
was  the  received  opinion  at  the  bar,  tU  ego  audivi^  upon 
the  first  appearance  of  this  work,  that  it  had  been  compiled 
by  Mr.  Bathurst,  (who  was  created  Lord  Apsley  in  1771, 
and  succeeded  his  father  Allen,  Earl  Bathurst,  in  1775),  for 
his  own  private  use :  but  the  dedication  by  Mr.  Buller  to 
Lord  Apsley,  prefixed  to  the  edition  in  1772,  which  must 
have  escaped  the  notice  of  those  persons  who  ascribed  this 
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work  to  a  diflbrent  author,  places  the  question  beyond  the 
reach  of  controversy.  That  dedication  expressly  recognises 
this  treatise  as  owing  its  origin  to  a  collection  of  notes  for- 
merly made  by  Lord  Apsley  for  his  own  private  use.  This 
book^  having  passed  through  several  editions,*  was  suc- 
ceeded by  a  similar  work,  entitled  '^  A  Digest  of  the  Law  of 
Actions  and  Trials  at  Nisi  Prius,**  by  Mr.  Espinasse,  of 
which  there  have  been  four  editions.  The  compiler  of  the 
following  pages  <!onceived  that  a  treatise,  intended  as  a  com- 
panion at  the  sittings  in  London  and  Middlesex,  and  on  the 
circuit,  might  be  cast  into  a  more  convenient  form  than  that 
adopted  by  either  of  the  former  writers :  and  that  the  cases 
might  be  abridged  with  greater  accuracy  and  precision. 
Under  this  impression,  the  Abridgment  of  the  Law  of  Nisi 
Prius  was  prepared  and  published  in  three  parts  succes- 
sively, in  the  years  1806,  1807,  1808 ;  the  second,  third, 
fourth,  fifth,  sixth,  seventh,  and  eighth  editions  followed,  in 
the  years  1809,  1812,  1817,  1820,  1824,  1827,  and  18SL 
The  ninth  edition  is  now  submitted  to  the  candour  of  the 
Profession, 


*  Second  ediUon,  4to.  1776;  third  edition,  4to.  1781 ;  fouifli  edition,  4to. 
1785;  fifth  edition,  8to.  1790;  sixth  edition,  Syo.  1793;  seyenth edition,  Svo. 
1817. 
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STATUTES    CITED. 


20  H.  3.  c.  4.  (stat.  Merton)  approvement  of  common,  426. 

52  H.  3.  c.  4.  (stat.  Marlebridge)  driving  distress  out  of  county,  685. 

unreasonable  distress,  692. 
c.  21 .  who  may  take  replevin  of  distresses,  1 196. 

3  £dw.  1.  c.  34.  (West.  1.)  scandalum  magnatum,  1266. 

6  Edw.  1.  c.  1.  (stat.  Gloucester)  s.  2.  costs,  1231. 

13  Edw.  1.  stat.  I.e.  2.  (Westm.  2.)  pledges  to  prosecute  in  replevin, 

1198,  1203. 
writ  of  pone,  to  remove  plaint,  1206. 
second  deliverance,  1227. 
c.  11.  process  of  execution  in  account,  7. 

escape,  614. 
c.  23.  account  by  executors,  3,  801. 
c.  46.  approvement,  of  common,  426. 

4  Edw.  3.  c.  7.  actions  by  executors,  799. 

25  Edw.  3.  stat.  5.  c.  5.  executors  of  executors,  3,  786,  80 h 
31  Edw.  3.  stat.  I.e.  11.  administrators,  3,  801. 
34  Edw.  3.  c.  16.  fine  and  non-claim,  738. 
45  Edw.  3.  c.  3.  exemption  from  tithes,  1312. 

1  R.  2.  c.  12.  escape,  615. 

2  R.  2.  c.  5.  scandalum  magnatum,  1266,  7. 
12  R.  2.  c.  2.  sale  of  offices,  62. 

c.  1 1.  scandalum  magnatum,  1 266. 
23  H.  6.  c.  10.  bail  to  sheriff,  576,  581. 
1  R.  3.  c.  7.  fine  and  non-daim,  738. 

3  H.  7.  c.  10.  costs,  error,  1232. 

4  H.  7.  c.  24.  fine  and  non  daim,  738. 

7  H.  8,  c  4.  recoveries,  distress,  677. 

s.  3.  damages,  costs,  1231. 

21  H.  8.  c.  5.  8.  3.  administration.  801  n. 

c.  1 1.  restitution  of  goods  feloniously  stolen,  repealed,  1394. 

c  13.  s.  5.  clergymen  trading,  185. 

c.  19.  damages,  costs,  1231. 
27  H.  8.  c.  20.  tithes,  1319. 
31  H.  8.  c.  13.  8.  21.  dissolution  of  religious  houses,  1320. 
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32  H.  8.  e.  1 .  Stat  of  wiUfl,  878. 
32H.  8.  c.  7.  tithes,  1319. 

c.  7.  8.  7.  reooveiy  of  tithes,  1308. 
c.  34.  coyenant — assignees  of  reversion,  485. 
c  36.  8.  I.  fine  with  proclamations,  738  n. 
c.  37.  s.  1.  debt  for  rent  service,  by  executor,  603. 
c.  37.  s.  1,  3,  4.  distress — ^personal  representative,  &c., 
677,  8. 

33  H.  8.  c.  39.  bond  to  the  king,  792  n.  (18). 
37  H.  8.  c.  9.  s.  3.  usury,  564. 

37H.  8.  c  12.  tithes,  1319. 

2  &  3  £dw.  6.  c.  13«  s.  1,  2,  3,  4,  5,  6,— titiies,  1310  to  1323. 

3  &  4  Iklw.  6.  c.  3.  approvement,  426. 

5  &  6  Edw.  6.  c.  16.  sale  of  offices,  62,  557. 

1  &  2  Ph.  &  M.  c.  12.  driving  distress  out  of  hundred,  685. 

s.  3.  delivery  of  distresses,  1 1 96. 

2  Ph.  &  M.  c.  7.  sale  of  horses  in  market  overt,  1381. 
5  Eliz.  c.  9.  perjury,  885. 

13  Eliz.  c.  5.  fraudident  conveyance,  596. 

c.  8.  nsurv,  564. 

c.  10.  s.  3.  church  leases,  1323. 

c.  20.  rector's  lease,  1344. 
18  Eliz.  c.  3.  s.  2.  order  of  filiation,  925  n. 

c.  5.  s.  1.  informer,  632. 

s.  3.  compounding  penal  actions,  ib. 
27  Eliz.  c  8.  error,  1267. 
31  Eliz.  c.  5.  8.  5.  limitation  of  actions,  680. 

c  6.  simony,  560  to  562. 

c.  12.  sale  of  horses  in  market  overt,  1381. 
48  £liz«  c.  6.  s.  2.  costs,  41,  2. 
1  Jac.  1.  c.  21.  pawnbroker,  1383. 

3  Jac  I.  c.  7.  8.  1.  attomies,  160. 

c.  8.  costs  in  error,  1233. 
c  15.  s.  4.  costs,  152. 
7  Jac.  1.  c.  5.  offices,  31,  981. 
21  Jac.  1.  c.  4.  penal  actions,  631. 

c.  12.  s.  5.  actions  against  J.  P.  &c.  costs,  29, 81, 923, 931 . 
c.  16.  Stat,  of  limitations,  s.  1,2.  p.  742. 

8.  3.  p.  4,  13  n.,  37,  138,  613,  1225,  1281,  1331. 
s.  4.  p.  146.  8.  5.  p.  1220,  1369. 
21  Jac.  1.  c.  16.  8.  6.  costs,  1283.  s.  7.  infante,  &c.  p.  147,  1273. 
c.  17.  s.  2.  usury,  564. 

12  Car.  2.  c.  13.  s.  2.  usury,  564. 

c.  18.  navigation  act,  98,  1237,  1348. 

13  Car.  2.  stat.  2.  c.  1.  corporation  act,  1173. 
16  Car.  2.  c.  7.  s.  2,  3.  gaming,  1436. 

16  &  17  Car.  2.  c.  8.  jeo&ils,  634,  1337. 

8.  1 .  vt  et  amd$,  30. 
8.  3.  bail  in  error,  770. 
8.  4.  damages,  coste,  771. 
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17  Car.  2.  c.  7.  replevin,  1202,  1228,  9. 

c.  8.  administrator  de  bonis  non,  787. 
19  Car.  2.  c.  6.  proof  of  death,  761  n. 
22  Car.  2.  s.  6.  distresd,  677. 
22  &  23  Car.  2.  c.  9.  costs,  39,  42,  1371. 
25  Car.  2.  c.  2.  test  act.  1173,  4. 

29  Car.  2.  c.  3.  s.  1.  statute  of  frauda,  842.3.8.  2.  843.  a.  3.  488, 847. 

B.  4.  agreement,  48,  1 72,  806,  848. 
s.  5.  p.  877.  8.  6.  p.  888. 
8.  17.  p.  172,  867. 
c.  7.  8.  6.  Sunday,  921,  1234. 

30  Car.  2.  c.  7.  b.  2.  executor  de  son  tort,  797  n. 

2  W.  &  M.  c.  5.  8.  2.  sale  of  distress,  686. 

8.  3.  loose  com  and  hay — distress,  674. 
8.  4.  pound  breach — damages^— coets,  690. 

3  &  4  W.  &  M.  c.  12«  8.  24.  carriage  of  goods,  repealed  by  7  &  8 

G.  4.  c.  39,  407. 
c.  14.  devisee  charg^ble  with  heir,  447,  598. 

8.  5.  liability  of  heir  after  alienation,  596  n. 
8.  6.  riens  per  descent,  597  n. 

4  &  5  W.  &  M.  c.  1 8.  filing  informations,  1 164. 

c.  20.  8.  2.  dogget  of  judgments,  793  n. 
c.  24.  8.  12.  executor  of  executor,  797  n. 

7  A  8  W.  3.  c.  4.  Treating  Act,  645. 

c.  6.  8.  8,  9.  recovery  of  tithes,  1309. 
c.  34.  tithes — quakers,  1309. 

8  &  9  W.  3.  11.  8.  1.  costs  on  acquittal,  41,  1283,  1418. 

8.  2.  costs  in  error,  1232. 
8.  3.  costs — tithes,  1318. 

8.  4.  wilful  and  malicious  trespasfr— coats,  41,1 375. 
8.  8.  assigning  breaches-— damages^udgment* 
588,  9,  590.  See  3  &4  W.  4.  c. 42. s.  16. 1443. 
c.  27.  escape,  618,  €22,  5. 

9  &  10  W.  3.  c.  17.  bills  of  exchange— protest,  337  to  339. 

8.  3.  lost  bills,  339. 
11  &  12  W.  3.  c.  9.  costs,  39  n. 
1  Ann.  Stat  2.  c.  6.  s.  2.  escape,  616. 

3  &  4  Ann.  c.  9.  s.  1.  promissory  notes,  379* 

8.  4, 5,  7,  8,  bills  of  exchange,  protest,  136, 339n. 

4  Ann.  c.  16.  s.  1.  exception — pleading,  30. 

s.  4.  pleading  several  matters,  1214. 

8.  6,  7.  venire,  633. 

B.  8.  view,  1373. 

s.  12.  payment  of  bond,  568,  9. 

s.  13.  bringing  principal,  Ac.  into  court,  643,  667  n. 

8.  16.  bringing  action  after  daim,  708. 

s.  19.  limitation  of  actions,  148. 

Ireland,  still  a  place  beyond  the  seas  vrithin 
this  section,  747  n. 
s.  20.  assignment  of  bail-bond,  582. 
8.  27.  account,  2,  3.  G. 
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4  &  5  Aim.  c.  16.  s.  9, 10.  attornment,^! 432. 

7  Ami.  c.  12.  8.  3.  ambassadors,  &c.— distress,  677. 

8  Ami.  c.  14.  8.  4,  6,  7.  distress  after  lease  determined,  603,  681. 

9  Ann.  c.  6.  s.  57.  assmwices  on  marriages,  941  n. 

c.  14.  gaming.  320,  I,  656,  1436,  7. 
c.  20.  8.  1,  2,  7.  mandamus,  1114, 
s.  4.  quo  warranto,  1165. 
8.  5.  judgment — costs,  1190. 
12  Ann.  stat.  2.  e.  12.  simony,  562. 

c.  16.  8.  1.  usury,  321,  564. 

3  Geo.  I.  c.  13.  pilotage,  1032  n. 

c.  15.  8.  8.  death  of  sheriff,  623. 

6  Geo.  1.  c.  18.  8.  12.  insurance.  64,  963,  rq>ealed  by  5  Geo<  4. 

c.  114. 

7  Geo.  I.  c.  21.  s.  2.  bottomry,  1051. 

8.  14.  pilotage,  1032  n. 

8  Geo.  1.  c.  24.  s.  7.  seamen's  wages,  1260. 

11  Geo.  1.  c.  4.  election  of  mayors,  &c.,  1096,  7. 

c.  30.  8.  43.  assurance  companies,   pleading,  529  n., 
1000. 
2  Geo.  2.  c  22.  s.  13.  set-off,  150,  532,  574  n.,  1226. 
c.  23.  8.  23.  attomies'  bill,  161,  5,  260. 
c.  24.  bribery,  635,  6,  9. 

4  G.  2.  c.  28.  8.  1.  tenants  holding  over  after  notice,  604. 5, 6. 

8.  2.  gectment — entry  for  rent  arrear,  733* 
8.  4.  payment  or  temier  of  rent — stay  of  proceed- 
ings, 733, 4. 
8.  5«  rent  seek,  &c. — distress,  671 ,  680. 

6  G.  2.  c.  20.  pilotage,  1032  n. 

7  G.  2.  c.  15.  liability  of  ship'owners,  405. 

c.  20.  8.  1.  mortgage— stay  of  jnrooeedings,  703  a. 

8  G.  2.  c.  24.  8.  4,  5.  set-off,  149,  151,  574,  5. 

9  G.  2.  c.  38.  bribery,  640, 

11  G.  2.  c.  19.  8.  1,3.  fraudulent  remoival  of  goods  by  tenant,  684. 

8.  7.  fraudulent  removal,  distress,  683  n. 

8.  8.  growing  crops,  &c  datress,  674,  683. 

8.  10.  impounding  disbress  on  premises,  688. 

s.  12.  ejectment,  notice  to  landlord.  731. 

8.  13.  enabling  landlord  to  defend,  732. 

8.  14.  action  for  use  and  occupation.  1419. 

8.  15.  executor  of  tenant  fctr  life,  apportionment  of 

rent,  611,  801. 
8.  16.  deserting  premises,  704. 
8.  18.  double  rent— distress,  607, 672, 719  n. 
8.  19.  irregularity  in  distress,  43  n.,  691, 1396. 
8.  21.  general  issue,  1354. 
8.  22.  avowry  for  rent  arrear,  1220,  1. 
8.  23.  sureties  in  replevin,  1 199. 

12  G.  2.  c.  13.  8. 5, 6,  attomies,  162  n.,  166. 
13  G.  2.  c  19.  horse-racing,  1438. 
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1 7  G.  2.  c,  38.  8.  8.  distress  for  poors*   rate — trespasser  ab  initio. 

692. 

18  G.  2.  c.  34.  B.  11.  horse-racing,  1439. 

19  G.  2.  c.  IH.  8.  16.  seizure,  costs,  damages,  1394. 

c.  37.  s.  1,2,  3.  assurance — ^interest,  1033,  1435. 
8.  4.  re-assurance,  1033. 
8.  5.  bottomry,  1051. 
8.  7.  fire-insurance,  1059. 

21  G.  2.  c.  28.  8.  3.  carriage  of  goods,  repealed  by  7  &  8  Geo.  4/ 

c.  39,  407. 

22  G.  2.  c.  47.  8.  6.  Southwark  Court  of  Requests*  Act,  152  n. 

23  G.  2.  c.  33.  8.  19.  suggestion — costs,  152,  157. 

24  G.  2.  c.  18.  8.  3.  venire,  633. 

c.  40.  Gin  Act,  59. 

c.  44.  8.  1,3,  5.  notice  of  action  against  J.  P.,  924,  6. 

8.  2.  tender  of  amends,  926. 

8.  4.  bringing  money  into  court,  ib. 

8.  6.  demand  of  copy  of  warrant,  926, 7. 

8.  7.  verdict — costs,  929. 

8.  8.  limitation  of  action  against  J.  P.  &c.,  ib. 

25  G.  2.  c.  6.  8.  I,  2,  6,  attesting  execution  of  wills,  885. 

26  G.  2.  c.  19. 8.  5«  compensation  for  saving  ship  or  goods,  1404  n, 
31  G.  2.  c.  40.  8.  11.  fector.  822. 

13  G.  3.  c.  78.  highway,  1368.  repealed. 

14  G.  3.  c.  48.  8.  1,  2,  3,  assurance  on  lives.  1052,  1435. 
14  G»  3.  c«  78.  8.  83.  insurance  on  houses,  1056. 

17  G.  3.  c.  42.  bricks,  dimensions  of,  61. 
17  G.  3.  c.  50.  8.  10.  auction  duty,  174  n. 
19  G.  3.  c.  56.  8.  5,  6,  8,  12.  auction  duty,  174  n.  175. 

22  G.  3.  c.  25.  8.  1,2,  3,  ransom  of  vessels,  971. 

23  G.  3.  c.  70.  8.  30,  34,  protection  of  excise  officers,  100  n. 

25  G.  3.  c  44.  policies  of  insurance,  945. 

26  G.  3.  c.  57.  8.  38.  deeds  executed  in  £.  I.— evidence,  548. 

c.  86.  liability  of  shipowners,  406. 

27  G.  3.  c.  1.  insurance  on  lottery  tickets,  941  n. 

28  G.  3.  €•  37.  8.  20.  auction  duty,  174,5. 

c.  56.  policies  of  insurance,  945,  6. 

29  G.  3.  c.  36,  inclosing  commons  for  pUinting,  426.  7. 

31  G.  3.  c.  25.  stamp — ^bills  of  exchange,  313. 

c.  35.  witnesses,  884,  repealed. 

c.  41.  extention  of  29  G.  3.  c.  36.  426,  7. 

32  G.  3.  c.  58.  limitation  of  time  as  to  quo  warranto  informations, 

1175,  1185. 
c.  60.  Ubd— verdict,  1076. 

34  G.  3.  c.  23.  costs,  43  n. 

35  G.  3.  c.  63.  8.  13.  pohcy— stamp,  318,  958  n. 

37  G.  3.  c.  78.  pilotage,  1032  n. 

c.  136.  stamp — bills  of  exchange,  313. 

38  G.  3.  c.  87.  s.  1,  4,  5,  absence  of  executor  beyond  sea,  788. 

s.  6.  infiftnt  executor,  787. 
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a9  &  40  O.  3.  c.  42.  bill  of  exchange— Good  Friday,  350. 
43  G.  3.  c.  85.  B.  6.  protection  of  persons  holding  public  employ- 
ment, 29,  924. 
43  G.  3.  c  46.  8.  4.  action  on  judgment— <x)8t8,  602. 

c.  57.  convoy,  1018. 

c.  127.  8.  6.  stamp— bills  of  exchange,  314. 

c.  141.  protection  of  J.  P.,  930. 

c  152.  pilotage,  1032  n. 

c.  160.  s.  39,  40,  41.  prize  act,  971. 

47  G.  3.  sess.  2.  c.  70.  pQotage,  1032n. 

48  G.  3.  c  55.  duty  on  game  certificate,  914. 

c.  104.  pilotage,  1032  n. 

c.  123.  discharge  of  debtors,  621. 

49  G.  3.  c.  118.  bribery,  638. 

52  G.  3.  c.  87.  pilotage,  1032  n. 

c.  93.  game  certificate,  914  n.  915. 

53  G.  3.  c.  127.  8.  4.  summary  method  for  recovering  tithes  under 

£10.  1309. 
8.  5.  tithes,  limitation  of  action,  1331. 
55  6.  3.  c.  68.  highway,  &c.,  1368.  repealed. 

c.  184.  stamp  duties — biUs  of  exchange,  310  to  312. 

insurance,  1056. 
s.  37.  administering  without  probate,  781,  2. 
c.  192.  copyhold — surrender  to  the  use  of  will,  878. 

57  G.  3.  c.  93.  s.  1.  charges,  &c.  upon  distresses  for  rent,  not  ex- 

ceeding £20,  688. 
s.  6.  brokers  or  other  persons  making  distresses  must 
give  copy  of  charges ;  this  section  only  applies 
to  persons  actually  interfering  in  maldng  the 
distress;  Hart  v.  Leach,  1  Tyr.  &  Gr. 
1010—688,  9. 

58  G.  3.  c.  93.  bills  of  exchange  not  void  for  usury  without  notice, 

321,  2. 

59  G.  3.  c.  12.  s.  24.  parish  houses,  704. 

1  Geo.  4.  c.  87.  more  speedy  recovery  of  lands  unlawfully  held 

over,  7 '23. 

s.  2.  mesne  profits,  773. 
c.  1  ]  9.  effect  of  assignment  under  insolvent  act,  237. 
1  &  2  Geo.  4.  c.  78.  acceptance  of  bills,  39S,  367. 

3  Geo.  4.  c.  39.  s.  1.  4.  secret  warrants  of  attorney,  224. 

c.  75.  marriage,  16. 

4  Geo.  4.  c.  17.  marnagd  17. 

c.  76.  8.  2.  publication  of  banns,  ib. 
s.  3.  marriages  in  chapels,  ib. 
8.  7.  notice  of  true  names,  ib. 
s.  9.  marriage  not  within  three  months  alter  banns, 

18. 
s.  16.  consent  as  to  marriage   of  party  under 

twenty-one,  18,  19. 
s.  17.  where  father  or  guardian  is  non  compov  19* 
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4  Geo.  4.  c.  7$.  t.  19.  ■uoriage  not  within  three  months   after 

license,  19. 
~    ••  22.  marriage  by  person  not  in  holy  orden,  or 
without  banns  or  license,  ib* 
8.  23.  infiant — false  swearing,  20* 
s.  28.  witnesses,  ib. 
s.  30.  royal  family,  ib. 
s.  31.  Quakers — Jews,  ib. 

4  Geo.  4.  c.  83.  s.  1.  factor— consignee— lien,  829. 

s.  2.  consignee— pledge,  ib* 
s.  3.  bankruptcy  of  factor,  ib. 

5  Geo.  4.  c.  1 14.  removing  disability  of  corporations  and  partner- 

ahips  to  underwrite  policies  on  ships,  9&. 

6  Geo.  4.  c.  16.  bankrupt,  181. 

s.  1.  repealing  clause,  181,  2. 

s.  2.  who  may  be  bankrupts,  186. 

8.  3,  4,  5,  6,  8.  acts  of  bankruptcy,  187»  8,  190  to 
208. 

8.  7.  concerted  declaration,  189* 

a.  9,  10,  li.  traden  baring  privilege  of  parli^ 
ment,  ib. 

8.  13.  fraudulent  or  malicious  commission—power 
to  assign  bond,  237,  8. 

s.  15.  petitioning  creditor's  debt«» sufficient  though 
not  yet  payable— even  though  no  seaaiiy,  257. 

s.  16.  joint  commissions  against  partners  in  firm, 
258. 

8.  17.  second  or  other  commission  against  other 
member  of  firm,  258. 

8.  19.    commimon    valid   notwithttanding   ad   of 
hankryptcy  prior  to  the  petitiomng  creditor'o 
debt.ib. 

8.  44.  limitation  of  time,  235. 

8.  50.  mutual  credit,  251,  2. 

s.  51.  dividends  on  security  payable  after  bank- 
ruptcy, 241. 

8.  52.  proof  by  sureties,  242, 3. 

8.  56.  debts  payable  on  contingency,  24 1 . 

s.  59.  creditor's  election,  248,  9. 

8.  72.  reputed  owner,  209  to  224. 

8.  73.  fraudulent  conveyance  of  goods*  224« 

8.  74.  distress,  671. 

8.  75.  where  bankrupt  entitled  to  lease  or  agree- 
ment for  lease,  245,  480. 

8.  81.  conveyance,  &c.,  two  months  before  com- 
mission, 225. 

8.  82.  protection  to  all  payments  without  notice, 
226. 

8.  83.  constructive  nottoe,  227. 
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6  Geo.  4.  c  16.  «.  84.  protection  to  deliyery  of  goods  without  no» 

ticc,  227,8. 
8.  85.  notice  to  bodies  corporate,  228. 
8.  86.  no  purchase  impeached  unless  commission 

saed  out  within  twelve  months,  ib. 
8.  87.  titles  to  property  not  impeached  after  twelve 

months,  228. 
8.  90.  in  actions  no  proof  of  requisites  to  support 

commission  .necessary  unless    notice  given, 

254,  5. 
8.  91.  ditto  in  suits  of  equity,  255. 
a.  92.  depotUions  conclusive  in  actions  or  suits  for 

debts,  due  to  the  hankrvpfs  estate,  wdess  he 

dispute  the  commission,  255,  6. 
s.  93.  proviso  for  debtor  paying  money  into  court, 

before  the  time  for  the  bankrupt  disputing  the 

commission  is  over,  256. 
8.  94.  if  commission  afterwards  superseded,  debtor 

discharged  from  claims  of  bankrupt,  ib. 
8.  98.  auction  duty,  174. 
8.  105.  assignee  becoming  bankrupt,  not  discharged 

as  to  his  future  effects,  &c.  248. 
8.  1 08.  creditor  having  security,  228. 
8.  ]  1  h  no  action  to  be  brought  for  dividend,  236. 
8.  121.  certificate,  discharge  of  bankrupt,  238,  but 

not  of  partner,  240. 
8.  126.  effect  of  certificate — evidence— discharge, 

238. 
8.  127.  future   effects   liable  under  second  com- 
mission, 238, 9,  246,  7. 
8.  130.  what  shall  deprive  bankrupt  of  benefit  of 

certificate,  248. 
8.  131.  promise  in  writing  to  pay  debt  barred  by 

certificate,  247. 
c.  92.  8.  1.  marriages  in  modem  chapels,  21,2. 
c.  94.  person    intrusted  with    goods   for  consign- 

ment— true  owner,  8iJ0. 
8.  2.  bill  of  lading,  dock  warrant,  &c.,  ib.     , 
8.  3.  a  pledge,  without  notice,  831. 
8.  4.  payment  in  usual  course  of  business,  ib. 
8.  5.  pledge  from  fiactor,  83  ] ,  2. 
8.  6.  bankruptcy  of  factor,  832. 
c.  108.  8.  97.  customs,  31. 

c.  110.  shipping— certificate — repealed,  1237. 

c  125.  pilotage,  1032  n. 

7  Geo*  4«  c.  46.  regulating  partnerships  of  bankers,  301. 

c  57.  8.  32.  voluntary  assignment  by  insolvent,  200. 
7  &  8  Geo,  4.  c.  25.  simony,  563. 

c.  38.  8.  67.  restitution  of  goods  obtained  by  fraud 
and  felony,  1394. 
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&Geo.  4.  c.  14.  g.  1.  limitatioiis—proiniBe  in  writing,  57,  142*  3. 

t.  5.  infiuit — promiae  in  writing  after  full  age,  57, 

130. 
a.  6.  Tcprcaentation  aa  to  credit  mnat  be  in  writing* 

663. 
8.  7.  eztenaion  of  atatate  of  frauda,  867. 
c.  15.  variance— amendment,  526. 
c.  17.  repeal  of  teat*  1174. 
c.  49.  a.  15.  bankera'  draft,  313. 
c.  86.  pilotage,  1032  n. 
c.  94.  aimony,  563. 

10  Geo.  4.  c.  7.  a.  14.  catholic  emancipation,  1174. 

1 1  Geo.  4.  &  1  W.  4.  c.  40.  execotora  tmateea  for  penona  entitled  to 

reaiduei  784. 
e.  47.  a.  2.  &  3.  liability  of  deviaee  on  bond  of 

anceator,  where  heir  ia  bomid, 
598. 
a.  6.  liability  of  heir  after  alienation,  596. 
8.  7.  riens  per  deacent,  replication,  597. 
a.  9.  trader'a  eatatea   aaaeta  in  equity 
where  heir  ia  bound,  599. 
c.  68.  for  the  protection  of  carriera  by  kmd, 
402. 
8.  1 .  mail  contractors,  &c.,  not  liable  for 
loss  of  certain  goods  above  10/. 
unless  value  declared,  403. 
s.  2.  increased  rate  of  charge,  ib. 
s.  3.  carriera  to  give  receipta,  403,  4. 
8.  4.  liability  not  limited  by  notice,  404. 
a.  5.  every  office   deemed   a  receiying 

houae,  ib. 
a.  6.  not  to  affect  special  contracta,  ib. 
8.  7.  recovery  of  extra  chargea,  ib. 
s.  8.  not  to  protect  felonious  acts,  ib. 
8.  9.  actnalioduemust  be  proved,  ib. 
8.  10.  money  may  be  paid  into  court,  ib. 
c.  70.  8.  36.  serrice  of  declaration    in  eject- 
ment, 728. 
1  W.  4.  c  7.  s.  7.  judgment  on  cognovit  not  within  bankrupt  act, 

228  n. 
c.  21.  8.  2.  extending  provisions  of  9  Ann,  c.  20.  to  all 
other  writs  of  mandamus,  1115. 
8*  4.  empowering  court  to  make  rules  and  orders, 

1115. 
8.  5.  proceedings  not  to  abate  by  death,  &c.,  1116. 
8.  6.  costs  to  be  in  discretion  of  the  court,  ib. 
1  &  2  W.  4.  c.  32.  Game,  907. 

a.  2.  meaning  of  word  game,  ib. 
8.  3.  of  killing  game  at  improper  aeasons,  913. 
8.  4.  of  posaeaaion  of  game  after  expiration  of 
aeaaon,  913,  14. 
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1  &  3  W.  4.  c.  32.  ••  6.  game  certificate  safficdeiit  qtialification,  907. 

for  gamekeeper  beyond  manor,  912* 
8.  7.  wider  existing   leaaea,    except  in  certain 

cases,  landlord  shall  have  game,  907. 
a,  8.  act  not  to  affect  eristing  or  future  agree- 
ments respecting  game,  nor  any  rights  of 
manor,  &c.,  907,  8. 
s.  10.  lords  of  manors  to  have  game  on  wastes, 

908. 
s.  1 1-  where  landlord  may  anthorize  others  to  seQ 

game,  908. 
a.  12.  where  oociipier  liable  to  penalty  for  selling 

game,  908. 
s.  13.  lords  of  manors  may  appoint  gamekeepers, 
911,  12. 

powers  of  g^amekeepers,  ib. 
s.  14.  lords  ofmanors  may  grant  deputations,  912. 
s.  15*  regulations    respecting    gamekeepers  in 

Wales,  :12. 
s.  16.  deputation  must  be  registered,  912. 
s«  17.  certificated  persons  may  sell  game,  913. 
a.  23.  penalty  for  killing  game  without  certificate, 

908. 
s*  30.  penalty  for  trespassing  on  lands  in  search 
of  game  in  day  time,  908,  9. 
c  56.  establiiSiing  court  of  bankruptcy,  182,  3,  4,  5. 
s.  12.  fiat  substituted  for  commission,  185  n. 
s.  19.  annulling  of  fiat,  266. 
s.  25,  6.  bankrupt's  personal  and  real  estates 
vested  in  assignees,  184,  237. 
2  ft  3  W.  4.  c  39.  s.  17.  declaration    of  employer  by  attorney, 

167. 
c.  71.  s.  1.  shortening  time  of  prescription,  429. 

s.  2.  limitation  of  time,  as  to  enjoyment  ai 

ways  and  watercourses,  1 135,  1370. 
s.  3.  limitation  of  time  as  to  enjoyment  of 

lights,  1133. 
s.  5.  general  allegation  of  right,  433,  1142 

1217,  1365,  1370. 
s.  6.  no  presumption  allowed  under  20  years, 

1133. 
s.  7.  time  of  disabilities  excluded,  430. 
s.  8.  what  shall  be  exdtided  in  computation  of 
forty  years,  1135. 
c.  98.  bills  of  exchange  payable  at  particular  place, 
361. 
c.  100.  s.  1.  shortening  time   required  in  claims  of 
modus    decimandi,    &c.,     1315,     1318, 
1323. 
s.  2.  what  compositions  for  tithes  valid,  1324. 
a.  i.  to  what  cases  this  act  extends,  ib* 
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2  &  3  W«  4.  c.  100.  ••  5»  6.  time  ezdoded  in  compiitation,  1324, 

ft.  7.  what  allegation  necessary  in  actions,  I324» 

1325. 
s.  8.  no  presumption  allowed*  1325. 
c  114.  s.  h  records  of  former  commissions  removed 
into  court  of  bankruptcy,  184,  ^. 
s.  8.  fiats  to  be  entered  of  record,  185,  256. 
3  &  4  W.  4.  a  23.  s.  2.  reduction  of  certain  stamp  duties  on  ma- 
rine insurances,  1056  n. 
s.  5.  insurances  on  fanning  stock  exempted 
from  stamp,  1056  n. 
c.  27.  8.  2.  entry  or  distress  to  be  made  within  20 
years  after  right  accrued,  682,  742,  3, 
1331. 
s.  3.  when  right  of  entry  shall  be  deemed  to 

haye  first  accrued,  743. 
s.  4,  5.  in  respect  of  interest  in  reversion  or 

remainder,  744,  5. 
s.  6.  how  administrator  may  daim*  745^  811. 
8.  7.  tenant  at  will,  745. 
t*  8.  tenant  frt>m  year  to  year,  ib. 
••  9.  right  of  entry,  where  rents  of  20s.  or  up- 
wards, reserved  by  lease  or  writing,  have 
been  wrongfully  received,  745,  6. 
a*  10.  constructive  possession  by  entry  taken 

away,  746. 
8.  1 1.  effect  of  continual  claim  destroyed,  ib. 
s«  12.  possessicm  of  one  parcener,    &c.,  not 

possession  of  others,  ib. 
8.  16.  saving  clause  as  to  disabilities,  ib. 
8*  17.  limitation  of  saving  dause,  ib. 
8.  18.  further  limitation,  747. 
s.  19.  places  not  to  be  deemed  beyond  seas,  ib. 
8.  20.  other  estate  in  same  land,  747,  8. 
8.  21.  person  claiming  through  tenant  in  tail, 

748. 
s.  22.  death  of  tenant  in  tail,  ib. 
8.  28.  mortgagors,  when  haired,  748,  9. 
8.  29.  spiritual  corporations,  limitation  as  to 

right  of  entry,  &a,  749. 
8.  34.  right  to  the  land,  when  extinguished,  750. 
8.  35.  effect  of  receipt  of  rent,  ib. 
8.  36.  abdition  of  real  actions,  696  n. 
8.  39.  no  descent,  discontinuance,  or  warranty 

to  bar  right  of  entry,  737. 
8.  42.  limitation  of  actions  for  arrears  of  rent, 
613. 

and  of  distresses,  682. 
8.  43.  tithes,  limitation,  1382. 
c.  42.  a^  2.  trespass  may  be  maintained  by  andmgainst 
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ezecotora  for  injuries  done  to  property  in 
lifetime  of  the  person  deceased,  800,  805. 
s.  3.  limitation  of  actions  of  debt,  and  of  co- 
Tenant,    and  actions  for  penalties,  521, 
569,  607,  613,  626.  632. 
a.  4,  provision  in  &voiir  of  infants,  &c.,  607. 
s.  7.  what  is  beyond  the  seas,  147. 
s.  8.  plea  in  abatement  most  state  residence  of 

defendant,  467  n.,  549,  1157. 
a.  9.  plaintiff  may  reply,  discharge  by  bank- 
ruptcy, &c.,  467  n.,  1157. 
8.  13,  wager  of  law  abolished,  69,  804, 
s.  14.  debt  on  simple  contract  against  execu- 
tor, 804. 
s.  16.  writ  of  inquiry  under  stat.  8  &  9  W.  3. 
c.  11.  may  be  executed  before  sheriff, 
591,  1443. 
s.  31.  payment  of  money  into  court,  14,  31, 
137,  530,  930,  1067,  1087,  1129,  1280. 
s,  22,  local  action  now  triable  in  any  county, 

499,  603  n.,  1209,  1343,  1350. 
s.  23.  fnrliier  amendments  allowed  at  nisi  prina, 

527. 
s.  24»  immaterial  variance  how  corrected,  528. 
s.  26.  competency  of  witness,  660,  755, 833  n., 

1122,  1219. 
••  27.  name  of  witness  to  be  endorsed  on  record, 

833  n.,  1122,  1219. 
s.  28.  allowance  of  interest,  377. 
s;  29.  on  policies  of  assu- 

rance, 1043. 
in  trespass,  1371, 
in  trover,  1417. 
s.  31.  liability  of  executors  to  costs,  816. 
s.  32.  costs   on  acquital  and   non  pros,  41, 

1371. 
s.  37,  8.  executors  may  distrain  for  arrears  of 
rent,  679. 
c.  50.  repealing  £Dnner  acts   relating  to   shipping, 

1237. 
c  53.  shipping :  regulations  as  to  carriage  of  passen- 
gers, 1256. 
c.  54.  s.  12.  no  ship  admitted  to  be  British  unless 
registered  and  navigated  as  such— Hsrew 
— noaster,  1239  n. 
e.  55.  ship  registry  act,  1237. 

s.  2.  shipping :  certificate,  requisites  of,  1 243. 
8.  5.  what  sUps  are  entitled  to  become  regis- 
tered, 1 239. 
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P.  22,  I.  27, /or  is  to  take  effect  on,  re^d  took  effort  on  1st  of  July. 
269,  letter  note  b,/of  4  Taunt.  20.  read  4  Taunt.  ^0. 
579,  letter  note  q,yor  2  Ley.  108.  read  2  Lev.  180. 
681, 1.  8,/or  entie,  raccf  entitle. 

702, 1.  6,  of  note  (7),  fw  Otppen  t.  'hxttmy,  read  Oippmg  v.  Bunning^. 
967, 1.  29,  for  it  it,  read  it  is. 
969,  letter  note  x,  for%B.k.  A.  rtad  5  B.  It  A. 

e,  for  Os.  y.  Witkert.  tmd  Goas  y.  Wilhers. 
1214,  1.  28,  ^er  J.  S.,  add  the  l^sintiff  trayemed  the  defendant  beings 
bailiff  to  J.  S. 


CHAP.   I. 


OF  THE  ACTION^  OF  ACCOUNT. 

I.    In   what  Cases  the  Action  of  Account  may  be  mainn 
iained. 

11.    0/  the  Pleadings  and  Evidence, 

III.    Of  the  Judgment^ 

1.  To  Account,  2,  F^naL — Esecution, 


I.    In  what  Cases  an  Action  of  Account  may  be  main- 

tained. 

A  PREFERENCE,  of  late  years,  having  been  given  to  the 
mode  of  proceeding  by  bill  in  a  court  of  equity,  (where  a  dis- 
covery by  the  defendant's  answer  upon  oath  may  be  ob- 
tained,) and  having  the  account  taken  before  a  master  in  the 
Court  of  Chancery,  or  in  the  Court  of  Exchequer,  the  action 
of  account  has  in  a  great  measure  fallen  into  disuse.  It  will 
not,  therefore,  be  necessary  to  enter  fully  into  the  nature  of 
this  action,  but  briefly  to  apprise  the  reader  in  what  cases  it 
may  be  maintained,  what  jdeas  may  be  pleaded  to  it,  and  in 
what  form  judgment  may  be  entered.  To  maintain  an  action 
of  accounts,  there  must  be  either  a  privity  in  deed,  by  the  con- 
sent of  the  party,  (for  an  action  of  account  does  not  lie  against 
a  disseisor  or  other  wrongdoer,)  or  a  privity  in  law,  as  in  the 
case  of  a  guardian,  &c.  By  the  common  law,  an  action  of  ac- 
count for  Ihe  rents  and  profits  may  be  maintained  by  the  heir, 
after  he  has  attained  the  age  of  14  years^,  against  the'guardian  in 
socage(l);  so  at  the  common  law  account  will  lie  against  a  bai- 

a  I  Inst.  172.  a.  b  Lit  s.  123.     1  Inst.  89.  a. 


(1)  Tlie  guardian  in  socage,  like  all  other  accouDtants,  by  the 
cominon  law  may  daim  an  aUowance  of  all  his  reasonable  costs  and 
ezpensea. 
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liff  (2)  or  receiver*^,  and  in  favour  of  trade  and  commeroe  by 
one  merchant  against  another.  But  this  action  did  not  lie 
for  one  joint-tenant^  or  tenant  in  common,  against  his  com- 

J anion,  although  he  should  have  taken  the  whole  profits  to 
is  own  use,  unless  he  had  been  appointed  bailiff  to  render  an 
account^*    But  now,  by  stat.  4  Aim.  c.  16.  s.  27*  an  action  of 
account  may  be  maintamed  by  one  joint-tenant,  or  tenant  in 
common,  ms  executors  or  administrators,  against  the  other, 
as  bailiff,  for  receiving  more  than  his  share  or  proportion,  and 
against  the  executors^oradministratorsof  such  joints-tenant  or 
tenant  in  common.   One  tenant  in  common  brought  an  action  of 
account  against  another<^,  and  charged  him  as  bailiff  and  re- 
ceiver.  As  to  the  account  against  him  as  baiUff,  the  defendant 
entered  into  the  account ;  and  as  to  the  account  against  him 
as  receiver,  demurred  especially,  because  the  plaintiff  did  not 
state  by  whose  hands  the  defendant  received  the  money:  the 
court   neld  the   exception  good,   notwithstanding    4   Ann. 
G.  16.  s.  27-  for  that  statute  only  empowered  the  plaintiff  to 
charge  the  defendant  as  bailiff;   but  as  the  plaintiff  had  gone 
further,  and  charged  the  defendant  as  receiver,  he  ought  to 
have  shewn  by  whose  hands  he  received  the  money,  as  was 
required  by  the  common  law^.     As  the  statute  is  a  general 
statute  it  is  not  necessary  for  the  plaintiff  to  set  it  forth,  or 
to  refer  to  it ;  but  he  must  set  forth  so  much  as  to  bring  his 
case  within  the  statutes^;  and,  therefore,  in  an  action  for  ac- 
count by  one  tenant  in  common  against  another,  upon  this 
statute  tne  plaintiff  must  state  in  his  declaration,  that  he  and 
defendant  were  tenants  in  common,  and  that  defendant  has 
received  more  than  his  just  share.      It  is  not  sufficient  to 
charge  defendant  merely  as  bailiff (3). 

G  1  Inst.  172.  a.  f  1  Inst  172.  a. 

d  1  Ingt  200.  b.  g  Wheeler  t.  Home,  Willei,  208. 

e  Walker  V.  Holiday,  Co]ii7n'8Rep.272. 


(2)  By  bailiff  is  understood  a  servant  who  has  administration  and 
charge  of  lands,  goods,  and  chattels,  to  make  the  best  benefit  to  the 
owner.  Against  such  bailiff  an  action  of  accoant  Ues  for  the  profits 
which  he  hath  raised  or  made,  or  might  by  his  industry  or  care  have 
reasonably  raised  or  made,  his  reasonable  charges  and  expenses 
being  deducted.  An  infant  shall  not  be  charged  on  such  account. 
1  Inst.  172.  a.  "Every  person,  who  enters  on  the  estate  of  an  in- 
fant, enters  as  a  guardian  or  bailiff  far  the  infant."  Per  Ld.  Hard- 
wicke,  C.  in  Dormer  v.  Fortescue,  3  Atk.  130. 

(3)  An  action  of  account  against  a  tenant  in  common  on  this  sta- 
tute, differs  from  an  action  of  account  against  a  bailiff  at  common 
law;  for  a  baili^  at  common  law  was  answerable,  not  only  for  his 
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Where  there  is  a  running  account  feetween  a  merchant  an  A 
broker,  the  proper  remedy  for  recovering  the  balance  is  by 
an  action  of  account  and  not  of  assumpsit*^;  but  for^ the  ba- 
lance of  an  account  assumpsit  lies^  though  die  items  on  each 
'side   are   numerous.     Tomkins  v.   WiUshear,  5  Taunt.  431. 
See  also  Arnold  v.  Webb,  5  Taimt.  432.  n.     At  the  common 
law^,  executors  in  general  could  not  have  this  action  for  an 
account  to  be  made  to  the  testator,  because  the  account  rested 
in  privity ;  but  the  stat.  Westm.  2.  13  Edw.  1.  stat.  1.  c.  23. 
gave  this  action  to  executors,  and  (according  to  Sir  Edward 
Coke,  1.  Inst.  89.  b.  2  Inst.  404.)  the  statute  of  31  Edw.  3. 
stat.  1.  c.  11.  (4)  to  administrators.     The  stat.  25  Ed.  3.  stat 
5.  c.  5.  has  extended  the  same  remedy  to  the  executors  of 
executors.   At  the  common  law,  this  action  did  not  lie  dgainst 
the  executors  of  the  accountant  (5);  but  hj  stat.  4  Ann.  c.  16. 
8.  27.  an  action  of  account  may  be  maintained  against  the  ex- 
ecutors or  administrators  of  a  guardian,  baiUff,  or  receiver. 
This  action  does  not  lie  against  an  infent^  (6) ;  nor  by  one 

h  Scott  T.  M'lntosh,  2  Campb.  S38.        k  1  Init.  88  b.     1  Inst.  172.  a. 
i   Lit.  ft.  )2o.     1  In&t.  89  b.  90  b. 
3  Inst.  403. 

!__■ _■  ■  _■         I  IT — 1 r _    

actual  receipts,  but  for  what  he  might  have  made  of  the  lands  with- 
out his  wilful  default:  but,  by  the  words  of  this  statute,  a  tenant  in 
common,  when  sued  as  bailiff,  is  answerable  only  for  so  much  as  he 
has  actually  received  more  than  his  just  share  and  proportion.  Per 
Willes,  C.  J.  delivering  the  opinion  of  the  court  in  Wheeler  v. 
Home,  Willes,  209.  210. 

(4)  This  statute  empowers  the  ordinary,  in  the  case  of  intestacy, 
to  depute  the  next  and  most  lawful  friends  of  the  intestate  to  admi- 
nister his  goods;  which  deputies  shall  have  an  action  to  demand  and 
recover,  as  executors,  the  debts  due  to  the  intestate.  See  a  prece- 
dent of  a  declaration  in  account  by  an  administrator. — ^Vidian's  fin-^ 
tries,  p.  75. 

(5)  These  rules  of  the  common  law,  viz.  1 .  That  account  did  not 
lie  ^executors*;  2.  That  account  could  not  be  maintained  against 
executors,  had  some  exceptions.  As  to  the  first,  an  account  might 
have  been  maintained  at  the  common  law  by  the  executors  of  mer- 
chants;  as  to  both,  in  the  case  of  the  king,  the  action  layf.  It 
should  also  be  remarked,  that  though  at  the  common  law,  executors 
in  general  were  not  compellable  to  account,  yet  if  they  consented  to 
setUe  an  account,  they  were  liable  to  an  action  of  debt  for  the  ba- 
lancet. 

(6)  Hence  an  infant  cannot  be  guardian  in  socage.     1  Inst.  88.  b. 

•  HargreTe*8  Ck).  Lit  90   b.  n.  (3).  f  F.  N.  B.  117.    11  Rep.  90.  a. 

X  F.  N.  B.  267.    Lord  Hale's  note. 
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executor  against  another',  for  the  possession  of  the  one  is  the 
possession  of  the  other.  • 


11.  Of  the  Pleadings  and  Evidence. 

The  defendant  may  plead  in  bar  to  this  action™,  that  he 
was  never  baiUfF  or  receiver,  or  that  he  has  fully  accounted, 
or  any  matter  which  tends  to  shew  that  he  was  never  account- 
able, or  a  release.     When  the  plaintiff  charges  the  defendant 
as  receiver  from  such  a  time  to  such  a  time"*,  the  defendant 
must  answer  the  whole  time  (7)  precisely.     By  stat.  21  Jac.  1. 
c.  16.  s.  3.  actions  of  account,  (other  tiian  such  accounts  as 
concern  the  trade  of  merchandize  between  merchant  and  mer- 
chant, their  factors,  or  servants,)  must  be  commenced  and 
sued  within  six  years  next  after  the  cause  of  action.    If  the  de* 
fendant  plead,  that  he  was  never  receiver*^,  he  cannot  give  in 
evidence  a  bailment  to  deUver  to  another  person,  and  that  he 
has  deUvered  accordingly:  for  though  this  special  matter  prove 
that  he  is  not  accountable,  yet  as,  upon  the  dehvery,  he  was 
accountable  conditionally,  (viz.  if  he  did  not  dehver  over,) 
the  evidence  does  not  support  the  plea.     So  a  release  cannot 
be  given  in  evidence  under  the  plea,  that  the  defendant  was 
never  receiver?.     In  account  against  the  defendant*!  as  re- 
ceiver by  the  hands  of  A.  it  is  sufficient  for  the  plaintiff  to 

1  F.  N.  B.  271.  4to.  edit,  note  (f ).  o  2  Roll.  Abrid.  683.  (F.)  pi.  1. 

m  1  R.  A.  121.  vet.  Intr.  16.    Rast  p  Willou^bby  v.  Small,  1  Brownl.  24. 

Entr.  17,  10,  21.  q  Hairington  v.  Deane,  Hob.  36. 
n  Southcot  V.  Rider,  T.  Raym.  57. 


(7)  It  is  a  general  rule  in  pleading,  that  the  plea  must  answer 
every  material  part  of  the  d^aration.  If  a  plea  beg^n  with  an 
answer  to  the  whole,  but  in  truth  the  matter  pleaded  be  only  an  an- 
swer to  part,  the  plea  is  bad,  and  the  plaintiff  may  demur;  but  if  the 
plea  begin  as  an  answer  to  part  and  is  in  truth  an  answer  to  part 
only,  it  is  a  discontinuance,  of  which  the  plaintiff  may  take  advan- 
tage; the  plaintiff,  however,  ought  not  to  demur  in  this  case,  but  to 
take  his  judgment  for  the  part,  unanswered  by  nil  dicit;  for  if  the 
plaintiff  demurs,  or  pleads  over,  the  whole  action  is  discontinued. 
1  Roll's  Abrid.  487.  pi.  lO.—Weaks  v.  Peach,  1  Salk.  179.  Market 
V.  Johnson,  1  Salk.  180. — Vincent  \.  Beston,  1  Lord  Raym.  716. — 
Peers  v.  Henriques,  2  Lord  Raym.  841, — Gilb.  Hist.  C.  B.  155. 
158. 
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prove  that  A.  directed  the  defendant  to  borrow  of  another  to 
pay  the  plaintiff;  that  the  defendant  borrowed  accordingly, 
and  that  A.  gave  bond  to  the  lender. 


III.  Of  the  Judgmenty 
1 .  To  Account.  2.  Final,    Execution. 

1.  There  are  two  judgments  in  this  action: — ^the  first 
judgment  is,  that  the  defendant  do  account**,  usually  termed 
a  judgment  quod  computet  (8).  This  is  in  the  nature  of  an 
award  of  the  court,  interlocutory  only,  and  not  definitive*, 
and  whereon  a  writ  of  error  does  not  lie.  It  is,  however, 
essentially  necessary  that  this  judgment  should  be  entered*; 
for  where  the  defendant  pleaded  that  he  had  ftdly  accounted, 
and  issue  being  joined  thereon,  the  jury  found  for  the  plain- 
tiff, and  assessed  damages  and  costs,  and  judgment  was  en- 
tered accordingly,  and  execution  taken  out;  the  court,  on 
motion,  set  aside  the  judgment  and  execution,  observing  that 
the  judgment  was  wrong,  for  it  ought  to  have  been  only  a 
judgment  to  account;  and  they  compared  the  irregularity  in 
this  case  to  the  irregularity  of  signing  final  judgment  before 
interlocutory  judgment. 

After  the  judgment  to  account,  the  defendant  usually  offers 
to  account,  and  thereupon  the  court  assigns  auditors  to  take 
and  declare  the  account  between  the  parties.  The  auditors 
assigned",  are,  in  general,  some  of  the  officers  (9)  of  the  court, 
who  may  convene  the  parties  before  them,  from  day  to  day, 

r  Co.  Ent.  46  b      Rast  Ent.  17.  u  Williams  v.  Lee,  1  Mod.  42.  See  the 

8  Metcalfa  case,  11  Rep  38.  a.  form,  3  V^ils.  89. 

t  Hughes  V.  Burgess,  Ca.  Temp.  Hard 
394. 


(8)  The  form  of  this  judgment,  in  the  case  of  Godfrey  v.  Saunders, 
3  Wils.  88.  was  as  follows: — "  therefore  it  is  considered,  that  the 
defendant  account  with  the  plaintiif  of  the  time  aforesaid,  in  which 
he  (defendant)  and'the  said  S.  S.  were  the  bailifis  of  the  plaintiff, 
and  had  the  care  and  administration  of  the  aforesaid  goods  and  mer- 
chandises, &c.  to  be  merchandized  and  made  profit  of  for  plaintiff; 
and  the  defendant  in  mercy,  &c.  because  he  hath  not  before  ac- 
connted,  &c." 

(9)  In  Godfrey  v.  Saundere,  C.  B.  3  Wik.  73«  the  three  protho- 
notaries  were  assigned  auditors. 
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until  the  account  is  deteiminecL  If  the  auditors  find  the  par- 
ties remiss  and  negligent,  they  must  certify  to  the  court  that 
4;hey  will  not  acoount.  By  stat.  4  Ann.  c.  16.  s.  27.  the 
auditors  are  empowered  to  administer  an  oath^  and  examine 
the  parties  touching  the  matters  in  question^  and  for  the 
trouble  in  auditing  and  taking  such  account,  shall  have  such 
allowance  as  the  court  shall  judge  reasonable,  to  be  paid  by 
the  party  on  whose  side  the  balance  of  account  shall  be. 
Special  bail  is  not  to  be  found  until  after  judgment  to  ac- 
count* (10).  If  the  defendant^,  after  the  judgment  to  ac- 
count, does  not  personally  appear  in  court  to  give  bail  to  ac- 
count^ there  must  issue  a  capias  ad  computandum  for  the  pur- 
pose of  brining  him  into  court.  With  respect  to  pleading 
before  the  auditors,  the  following  rules  are  to  be  observed : 
1.  In  order  to  avoid  trouble  and  charge  to  the  parties',  what 
might  have  been  pleaded  in  bar  to  the  action  shall  not  be  al- 
lowed as  a  discharge  before  the  auditors.  2.  If  the  party 
is  once  chargeable  and  accountable^,  he  cannot  plead  any 
matter  in  bar,  except  a  release,  or  plena  comptUavit;  but  must 
plead  before  the  auditors.  The  exceptions  proceed  on  this 
ground,  that  a  release,  and  the  having  fully  accounted,  are 
total  extinctions  of  the  right  of  action^,  of  which  the  court  is 
to  judge;  and  even  in  these  cases  they  must  be  pleaded  speci- 
ally, and  cannot  be  given  in  evidence  on  ne  ungues  recewor. 
3.  Nothing  can  be  pleaded  before  the  auditors*^,  contrary  to 
what  has  been  previously  pleaded  and  found  by  verdict, 
because  the  consequences  would  be,  either  two  contradictory 
verdicts,  which  would  perplex  the  court,  or  two  similar  ver- 
dicts, which  would  be  nugatory.  4.  If  the  defendant  plead, 
before  the  auditors^,  any  matter  in  discharge,  which  is  denied 
by  the  plaintiff,  so  that  the  parties  are  at  issue,  the  auditors 
must  certify  the  record  to  the  court,  who  thereupon,  will  award 
a  venire  facias  to  try  it;  and  if  on  the  trial  the  plaintiff  make 
default,  he  shall  be  nonsuited;  but,  notwithstanding  the  non- 
suit, he  may  bring  a  scire  facias  upon  the  first  judgment. 

2.  The  final  judgment  is*,  that  the  plaintiff  do  recover 
against  the  defendant  so  much  as  he,  the  defendant,  is  found 

X  Reeves  v.  Gibson,  1  Lev.  300.  b  1  Brownl.  24,  25. 

y  Chester  v  Hunt,  C.  B  M.  13  G.  2.  c  3  Wils.  114. 

2  Taylor  v.  Page,  Cro.  Car.  1 16, 3  Wjls.  d  Bull.  N/  P.  128. 

1 13.  S.  P.  e  Metcalf 's  Case,  1 1  Rep.  40  a. 
a  3  Wils.  113,  114. 


(10)  It  was  said,  by  all  the  prothonotaries  in  the  Court  of  Com- 
mon Pleas,  that  the  defendant  upon  the  first  writ  should  not  be  held 
to  special  bail,  yet,  in  special  cases,  by  the  discretion  of  the  court, 
he  shall  find  bail.     Noy,  28. 
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in  arrear  (11).  A  writ  of  error  lies  upon  this  last  jud^ent 
only:  but,  although  it  be  found  erroneous^  and  reversed^  the 
first  judgment  shall  stand  in  force;  for  the  two  judgments 
are  distinct  and  perfect  (12). 

Execution* — It  is  not  unworthy  of  remark^  that  this  action 
is  the  first  of  a  civil  nature  in  which  process  of  execution 
against  the  person  was  given.  This  process  is  given  by  stat. 
Westm.  3.  13  Edw.  1.  c.  11.;  but,  under  this  act,  the  guar- 
dian in  socage  cannot  be  committed  to  prison^  for  he  is  in  loco 
parentis^  and  the  words  of  the  statute  are  de  servientibus  ba- 


(1 1)  The  form  of  this  judgment  for  the  plaintiff  upon  demurrer  to 
plea  before  the  auditors,  in  Godfrey  v.  Saunders,  3  Wils.  94.  wbs  as 
follows:  "Therefore  it  is  considered,  that  the  plaiutiff  do  recover 
against  the  defendant  the  aforesaid  £12,000,  (die  sum  laid  in  the 
declaration,)  for  the  value  of  the  goods  and  merchandizes  aforesaid, 
and  also  278/.  78.  9d.  for  his  damages,  as  well  by  reason  of  the  inter- 
pleading aforesaid,  as  for  his  costs  and  charges  by  the  plaintiff  in  and 
about  his  suit  in  that  behalf  expended,  to  the  said  plaintiff  by  the 
court  here  adjudged  with  his  assent;  and  that  the  said  defendant  be 
in  mercy,"  &c. 

(12)  The  reader  who  is  desirous  of  further  information  concern- 
ing the  nature  of  this  action,  is  referred  to  the  record  and  proceed- 
ings in  the  case  of  Godfrey  v.  Saunders,  3  Wils.  73. 
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OF  ADULTERY. 

I.  Of  the  Remedy  for  this  Injuryy  and  in  what  Cases  an 

Action  may  be  maintained. 
II.  0/  the  Venue — Declaration — Plea. 

III,  Of  the  Evidence^  and  herein  of  the  Statutes  relating  to 

Marriage. 

IV.  Of  the  Damages. 


I.  Of  the  Remedy  for  this  Injury^  and  in  what  Cases  an 

Action  may  be  maintained. 

In  ancient  times  adultery  was  inquirable  in  toums  and 
leets%  and  punishable  by  fine  and  imprisonment;  but  at  the 
present  day  this  offence  belongs  to  the  ecclesiastical  courts^ 
and  the  temporal  courts  do  not  take  any  cognizance  of  it  as 
a  public  wrong.  Several  attempts^  indeed^  have  been  made 
by  the  legislature  to  bring  this  offence  within  the  pale  of  cri- 
minal jurisdiction,  but  tibey  have,  for  the  most  part,  been 
wholly  ineffectual  (1).  During  the  time  of  the  common- 
wealth, in  the  year  1650,  when  the  ruUng  powers  found  it  for 
their  interest  to  put  on  tiie  semblance  of  a  very  extraordinary 
strictness  and  purity  of  morals^,  adultery  was  made  a  capitid 

a  3  Inst.  206.  b  4  Bl.  Com.  p.  64. 


(1)  In  the  year  1604,  (2  J^mes  I.)  a  bill  was  brought  into  parlia- 
ment "  for  the  better  repressing  the  detestable  crime  of  adultery." 
This  bill  was  committed,  but  when  the  report  was  made  by  the  com- 
mittee, the  Ektrl  of  Hertford  said,  that  they  found  the  bill  rather 
concerned  some  particular  persons  than  the  pubHc  good,  whereupon 
the  bill  was  dropped.  See  5th  vol.  of  Pari.  Hist.  p.  88.  Another 
attempt  was  made  in  the  year  1800,  but  failed ;  the  bill  passed  the 
Lords,  but  was  negatived  in  the  Commons.  Pari.  Hist.  vol.  35, 
p.  225  to  325. 
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crime  (2).  But  at  the  restoration^  when  men^  from  an  ab- 
horrence of  the  hypocrisy  of  the  late  times^  fell  into  a  contrary 
extreme  of  licentiousness,  it  was  not  thought  proper  to  renew 
a  law  of  such  unfashionable  rigour;  adultery,  therefore,  at  the 
present  day,  as  far  as  respects  tibe  temporal  courts,  is  considered 
merely  as  a  civil  injury;  and  the  only  remedy,  which  the  law 
affords,  is  an  action,  whereby  the  husband  may  recover,  against 
the  adulterer,  a  compensation  in  damages  for  the  loss  of  the 
society,  comfort,  and  assistance  of  his  wife,  in  consequence  of 
the  adultery. 

Although  there  are  not  wanting  authorities^^  to  shew  that 
the  action  for  adultery  is,  for  some  purposes  at  least,  to  be 
considered  as  an  action  on  the  case,  yet  it  must  now  be  con- 
sidered as  the  subject  of  an  action  of  trespass.  In  Woodward 
V.  Walton,  2  B.  and  P.  N.  R.  476,  where  it  was  holden,  that 
an  action  for  debauching  the  plaintiff's  daughter /^er  qiwd  ser- 
vUtum  amisit  is  an  action  of  trespass,  and  that  consequently  a 
count  for  that  purpose  might  be  joined  with  a  count  for  break- 
ing and  entering  the  plaintiff^s  house.  Sir  J.  Mansfield,  deliver- 
ing the  opinion  of  the  court,  introduced  the  following  remarks: 
'^  A  little  confusion  has  arisen  in  some  of  the  cases  from  the 
insertion  of  the  words  vi  et  armis  in  declarations  in  actions 
on  the  case,  these  words  being  generally  appUcable  to  actions 
of  trespass  only;  and  I  certainly  do  not  recollect  to  have  seen 
them  used  in  actions  upon  the  case.  In'  actions  tike  the  pre* 
sent,  as  far  as  my  recollection  goes,  the  form  of  the  declara- 
tion has  always  oeen  in  trespass  vi  et  armis  et  contra  pacem. 
I  cannot  distinguish  between  this  action  and  an  action  for 
criminal  conversation.  If  that  be  the  subject  of  trespass,  this 
must  be  so  too.  In  the  action  for  criminal  conversation,  the 
violence  is  not  the  ground  of  the  action;  both  in  that  case  and 
in  this,  if  the  injury  were  committed  with  violence,  it  would 
amount  to  a  rape.  I  do  not  see,  therefore,  any  good  reason 
why  either  of  them  should  be  the  subject  of  an  action  of  tres- 
pass. But  it  seems,  from  the  cases  which  we  futve  looked  into, 
that  the  action  for  criminal  conversation  has  been  considered 
/or  years  as  the  subject  of  an  action  of  trespass.  In  actions 
by  a  master  for  an  assault  upon  his  servant,  per  quod  servitvum 
amisit,  there  is  no  trespass  against  the  plaintiff;    the  sole 

Cooke  ▼.  Sayer,  2  Kenyon,  371.    6        J.  in  Weedon  v.  Timbrell,  6  T.  R. 
East.  388,  9.     Batcbelor  v.  Bigg,  3        361.  and  6  East,  391. 
Wiis  319.  2  Q|.R.  854.  per  Grose, 


(2)  The  provisions  of  this  act  will  be  found  in  Scobell's  Acts, 
parts,  iv  121.     Fo.  ed. 
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foundation  of  the  action  is  the  loss  of  service^  yet  Uiis  also 
has  been  considered  as  an  action  of  trespass^/' 

To  maintain  this  action,  it  is  essentially  necessary,  that  the 
husband  should  present  himself  in  court,  as  has  been  said, 
with  clean  hands,  that  is,  without  any  imputation  of  having 
courted  his  own  dishonour,  or  having  been  instrumental  to  his 
own  disgrace;  for  it  is  now  settled®,  that  if  the  husband  has 
consented  to,  qr  provided  means  for  the  adulterous  intercourse 
of  his  wife  with  the  defendant,  the  ground  of  the  action  is  re- 
moved, and  the  defendant  will  be  entitled  to  a  verdict;  for 
volenti  non  fit  ir^juria  (3).     So  if  the  husband,  after  marriage^ 

d  See  Ditcham  v.  Bond,   2  M.  ft  S.  T.  T.  16  Geo.  2.      Agreed  by  the 

436,  S.  P.  recognizing  Woodward  v.  court  in  Duberley  v.  Gunning,  4  T. 

Walton.  K.  661   and  there  said  by  BuUer,  J. 

e  Per  de  Grey,  C.  J.  in  Howard  v.  to  be  settled  law. 
Burton  wood,  C.  B  Middx.  Sitt.  after 


(3)  From  Lord  Kenyon's  account  of  Cibber  v.  Sloper,  in  4  T.  R. 
655,  it  would  appear  as  if  the  verdict  in  that  case  had  been  given 
in  conformity  with  this  position.  But,  in  fuct,  the  jury  in  Cibber 
V.  Shper  found  a  verdict  for  the  plaintiff  with  £10  damages.  The 
cause  was  tried  beford  Lee,  C.  J.  at  the  Middlesex  sittings  after  Mi- 
chaelmas term,  5th  of  December  1738.  The  case  is  truly  stated  in 
Buller*8  N.  P.  p.  27,  as  follows:  "In  Cibber  v.  Sloper,  it  was  holden, 
that  the  action  lay,  though  the  privity  and  consent  of  the  husband 
to  the  defendant's  connexion  with  the  wife  were  clearly  proved. "  The 
clear  proof  here  alluded  to  was  this — ^that  the  plaintiff  and  defendant 
lived  in  the  same  house;  that  their  bed-chambers  were  adjoining  to 
each  other;  and  that  there  was  a  communication  between  them  by  a 
door.  Mrs.  Cibber  used  to  undress  herself  in  her  husband's  room, 
and  leave  her  clothes  there,  and  putting  on  a  bed-gown,  retired  to 
Mr.  Sloper's  room  with  one  of  the  pillows  taken  from  her  husband's 
bed,  Mr.  Cibber  shutting  the  door  after  her,  and  wishing  her  good 
night.  It  was  proved  tdso,  that  Mr.  Cibber  sometimes  called  Mr. 
Sloper  and  Mrs.  Cibber  up  to  breakfast  Lord  Ke^yon,  at  a  time  subse- 
quent to  that  above-mentioned,  viz.  on  the  first  trial  of  HoareY,  Allen, 
Middlesex  sittings  after  M.  T.  41  G.  3.  MSS.  st&ted<*that  in  Cibber 
V.  Sloper,  the  claef  justice  thought  the  conduct  of  the  husband  so 
gross,  that  it  was  a  case  for  smdl  damages,  but  that  it  did  not  go  to 
the  ground  of  the  action ;  since  that  time,  however,  it  had  been 
thought,  that  where  the  husband  furnished  means  for  the  criminal  in- 
tercourse, the  action  would  not  He.  *'  It  has  been  repeatedly  deter- 
mined, that  if  the  act  complained  of  be  with  the  husband's  privity, 
the  action  will  not  lie.  This  doctrine  was  recogpused  by  Lord  Mans- 
field, C.  J.  in  the  case  of  Worsley  y.  Bissett,  Middlesex  sittings  after 
Hilary,  1782,  and  in  Foley  v.  Ld.  Peterborough,  B.  R.  E.  25  G.  3." 
said  arg.  in  Bennett  v.  Allcott,  2  T.  R.  166.  Another  action  was 
brought  by  Cibber  against  Sloper,  for  detaining  the  plaintiff's  wife. 
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transgtesses  those  rules  of  conduct  which  decency  requires  ^ 
and  atfection  demands  from  him^  and  in  an  open^  notorious^ 
and  undisguised  manner^  carries  on  a  criminal  correspondence 
with  other  women^  he  cannot  maintain  this  action  (5).  So  if 
a  wife  be  suffered  to  hve  as  a  prostitutes?  with  the  privity  of 
the  husband,  and  the  defendant  has  thereby  been  drawn  in 
to  commit  the  act  of  which  the  husband  complains^  the  action 
cannot  be  maintained  (6).  But  if  the  husband  has  been  guilty 
of  negUgence  merely,  or  inattention  to  the  behaviour  and  con- 
duct of  his  wife  with  the  defendant^,  not  amounting  to  a  con- 
sent, such  circumstance  will  go  in  mitigation  of  damages  only. 
In  Winter  v.  Hem,  4  C,  &  P.  (N.  P.)  498,  Alderson,  J,  m 

f  Wyndham  v.Lord  Wycombe,  4  Esp.  Allison,  Bull.  N.  P.  27.     Hodges  v. 

N.  P.  C.  16    and  Sturt  v.  Marq.  of  Windham,  Peake,  N.  P.  C.  39. 

Blandford,  there  cited,  both  ruled  by  h  Agreed  by  ihe  court  in  Duberley  y. 

Kenyon,  C.  J-  (4).  Gunning,  4  T.  R.  651. 
g  Per  Lord  Mansfield,  C.  J.  in  Smith  v. 

which  was  tried  on  the  4th  of  December,  1739,  and  a  verdict  found 
for  the  plaintiff,  damages  500/.  Mrs.  Gibber  having  been  prevented 
by  the  detention  from  performing  on  the  stage,  where  she  used  to 
receive  a  large  salary. 

(4)  Although  the  opinion  of  Lord  Kenyon,  C.  J.  as  delivered  in 
Sturt  V.  Marquis  of  Blandford,  coincided  with  the  position  in  the 
text,  yet  the  jury  in  that  case  found  a  verdict  for  the  plaintiff,  with 
£100  damages. 

(5)  Lord  Alvanley,  C.  J.  differed  in  opinion  with  Lord  Kenyon 
on  this  point :  Lord  A.  thought  that  the  infidelity  or  misconduct  of 
the  husband  could  not  be  set  up  as  a  legal  defence  to  the  adultery 
of  the  wife ;  that  circumstance  alone  which  struck  him  as  furnishing 
any  defence  was,  wliere  the  husband  was  accessory  to  his  own  dis- 
honour ;  in  that  case  he  could  not  complain  of  an  injury  which  he 
had  brought  on  himself,  and  had  consented  to ;  but  that  the  wife 
had  been  injured  by  the  husband's  misconduct,  could  not  warrant  her 
in  injuring  him  in  that  way.  which  was  the  keenest  of  all  injuries. 
In  a  case  of  this  kind,  therefore,  (Bromley  v.  Wallace^  4  Esp.  N. 
P.  C.  237,)  Lord  Alvanley  directed  the  jury  to  consider  evidence  of 
infidelity  in  the  husband,  as  going  in  mitigation  of  damages  only, 
and  not  as  fumishing  an  answer  to  the  action,  or  as  entitling  the  de- 
fendant to  a  verdict. 

(6)  *'  If  the  wife  is  a  prostitute,  and  the  husband  is  not  privy  to 
it,  it  goes  only  in  mitigation  of  damages."  Per  de  Grey,  C.  J.  in 
Howard  v.  Burtonwood,  and  Buller's  N.  P.  27.  S.  P.  In  Calcraft  v. 
Earl  of  Harhorought  the  plaintiff  obtained  a  verdict,  damages  £100 ; 
although  it  was  proved  that  the  marriage  had  been  concealed  from 
the  mother  of  the  wife,  and  the  husband  very  seldom  saw  his  wife, 
and  suffered  her  to  remain  with  her  mother*  as  if  she  were  single, 
and  to  continue  to  perform  at  the  theatre  in  her  maiden  name.  4 
C  &  P.  499.  N.  P.  Tmdal,  C.  J. 


^■^ 
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summing  up  said^  ^'  I  apprehend  the  law  to  be^  that  the  plain- 
tiiF  will  be  entitled  to  recover,  unless  he  has,  in  some  degree, 
been  a  party  to  his  own  dishonour,  either  by  giving  a  general 
licence  to  his  wife  to  conduct  herself  as  she  pleased  with  men 
generally,  or  by  assenting  to  the  particular  act  of  adultery 
with  this  defendant,  or  by  having  totally  and  permanentlv 
given  up  all  the  advantage  to  be  derived  from  her  society.  If 
you  should  be  of  opinion  that  the  plaintiff  has  done  any  of 
these  three  things,  then  the  defendant  will  be  entitled  to  your 
verdict.^' 

In  an  action  for  adultery  with  the  plaintiff's  wif^,  it  ap- 
peared that  the  plaintiff  and  his  wife  had  agreed  to  Uve  sepa- 
rately:  the  plaintiff  proved  several  acts  of  adultery  committed 
by  the  defendant  after  the  separation  of  the  plaintiff  and  his 
wife,  but  there  was  not  any  direct  proof  of  adultery  before  the 
separation.  Lord  Kenyon,  C.  J.  being  of  opinion  that  the 
^st  of  the  action  was  the  loss  of  the  comfort  and  society  of 
the  wife,  which  was  alleged  in  the  declaration  in  the  usual 
manner,  but  was  not  supported  by  the  evidence,  nonsuited 
the  plaintiff.  On  a  motion  for  a  new  trial,  the  court  con- 
curred in  opinion  with  the  chief  justice. 

In  a  case^,  where  the  husband  and  wife  had  entered  into 
a  deed  of  separation  with  trustees,  and  the  wife  was  hving 
separate  from  the  husband,  though  not  in  pursuance  of  the 
terms  of  the  deed,  at  the  time  of  the  adulterous  intercourse. 
Lord  Ellenborough,  C.  J.  said  that  he  did  not  consider  the 
question,  "whether  the  mere  fact  of  separation  between 
husband  and  wife  by  deed,  was  such  an  absolute  renuncia- 
tion of  his  marital  rights,  as  prevented  the  husband  from 
maintaining  an  action  for  the  seduction  of  his  wife,''  as  con- 
cluded by  the  preceding  decision  in  Weedon  v.  TimbreU. 
But  in  the  case  then  before  the  court,  the  court  being  of 
opinion  that,  taking  the  whole  deed  into  consideration,  it  was 
evident  that  the  only  separation  in  the  contemplation  of  the 
parties,  was  a  separation  vnth  the  approbation  of  the  trus- 
tees; and  that,  as  the  wife  had  left  the  husband  without 
such  approbation,  she  was  not  at  the  time  of  the  adulterous 
intercourse  living  separate  from  the  husband  by  his  consent^ 
and  consequently  the  event  and  situation  provided  for  in  the 
deed  had  not  happened ;  and  in  that  view  of  the  case,  there 
could  not  be  any  question,  but  that  the  plaintiff's  right  to  re- 
cover was  not  affected  by  the  deed ;  and  further,  if  the  T^ife 
had  left  the  husband  with  the  approbation  of  the  trustees,  yet 
as  the  deed  had  provided  "  that  tfie  wife  might  have  the  care  of 
the  younger  children  of  the  marriage,  and  visit  the  others,  more 

i  Weedon  v.  Timbrell,  5  T.  R.  357.  k  Chambers  v.  Caulfield,  6  East,  244. 
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especially  when  they  should  be  iU^  so  as  to  require  the  attention 
of  a  mother/'  the  husband  had  not  in  this  case,  (as  it  was  holden 
that  he  had  done  in  the  case  of  Weedon  v.  TJmbrelQ  given  up 
all  claim  to  the  benefit  to  be  derived  from  the  society  and 
assistance  of  his  wife ;  consequently,  that  the  case  of  JVeedon 
V.  TmbreUy  allowing  it  the  fullest  effect  according  to  the  terms 
of  it,  could  not  be  considered  as  an  authority  against  the 
plaintiff  in  this  action.  Where  several  defendants  have  carried 
on  an  adulterous  intercourse  with  the  plaintiff's  wife,  the 
plaintiff  may  maintain  separate  actions,  although  the  cause  of 
action  has  accrued  during  the  same  period  ^ 


II.  Of  the  Venue — Declaration — Plea. 

This  is  transitory  action:  and,  consequently,  the  venue 
may  be  laid  in  any  county,  subject,  however,  to  being  changed, 
upon  the  usual  affidavit,  that  the  whole  cause  of  action  arose 
in  another  county,  and  not  elsewhere  out  of  such  other  county. 
Although  the  marriage  be  a  material  inducement  to  the  right 
of  the  plaintiff,  to  maintain  the  action  in  respect  to  the  tres- 
pass on  the  wife,  yet  it  forms  no  part  of  the  cause  of  action : 
the  trespass  committed  on  the  wife  constitutes  the  whole 
cause  of  action"*. 

The  declaration  in  this  action  is  very  concise ;  in  substance 
it  is  as  follows :  viz.  that  the  defendant,  with  force  and  arms, 
made  an  assault  on  the  wife  of  the  plaintiff,  and  debauched 
and  carnally  knew  her,  whereby  the  plaintiff  wholly  lost  and 
was  deprived  of  the  comfort,  society,  and  fellowship  of  his 
wife,  and  of  her  aid  and  assistance  in  his  domestic  affairs, 
and  other  lawful  business. 

The  general  issue  in  this  action  is,  not  guilty. 

The  statute  of  limitations  (7)  may  be  pleaded  in  bar  of  this 

1  Gregson  v.  M'Taggart,  1  Campb  415.    m  Guard  v.  Hodge,  10  East,  32. 


(7)  By«tat.  21  Jac.  1.  c.  1^.  a.  3.  all  actions  on  the  case,  (other 
than  for  slander,)  must  be  commenced  and  sued  within  six  years 
next  after  the  cause  of  such  action ;  and  actions  of  trespass,  of  as- 
sault, battery,  wounding,  and  imprisonment,  within  four  years.  It 
appears,  from  the  language  of  the  court,  in  Cooke  v.  Sayer,  6  East, 
388,  that  they  considered  the  action  for  adultery  as  falling  within 
he  former  description  of  actions,  and  consequently  that  the  limita- 
ion  oi  time  was  six  years.     But  see  ante,  p.  9. 
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action ;  but  the  gist  of  the  action  being  the  injury  sustained 
by  the  husband  in  consequence  of  the  adultery^  the  proper 
plea  under  that  statute  is^  not  guilty  within  six  years  °.  In  a 
case®  where  the  plaintiff  complained  ^'  of  a  plea  of  trespassi, 
that  the  defendant^  with  force  and  armSj  assaulted  ana  se- 
duced the  plaintiff^s  wife^  per  fuod  comortmm  amisit,  ^c. 
contra  paceniy  ^cJ'  and  the  defendant  pleaded^  not  guilty 
within  six  years ;  on  general  demurrer^  a  question  arose^  whe- 
ther the  action  was  trespass  or  case.  Cooke  v.  Sayer  was 
cited.  Lord  Ellenborough^  C.  J.  said^  it  might  be  material 
to  consider  that  point,  if  the  question  were^  whether  the  limi- 
tation of  six  or  four  years  orUy  applied  to  this  case ;  but  the 
defendant  having  taken  the  longer  period,  and  pleaded  not 
guilty  within  six  years,  that  of  course  must  include  not  guilty 
withm  four -years,  and  the  plea  not  having  been  specially  de- 
murred to,  was  therefore  good  in  either  way  of  considering  it ; 
he  added  further,  tiiat  he  did  not  know  what  his  opinion  would 
have  been  if  the  point  had  then  first  arisen ;  but  it  having 
been  considered  in  Cooke  v.  Sayer  as  an  action  on  the  case,  he 
should  be  inclined  so  to  consider  it.  Lawrence,  J.  cited  the 
case  of  Parker  v.  Ironfield,  in  which  Buller,  J.  had  considered 
an  action  of  a  similar  nature  for  the  seduction  of  a  daighter, 
per  quod  servitium  amisit  as  an  action  on  the  case.  Le  Blanc, 
J.  did  not  give  any  opinion  as  to  this  point;  but  observed, 
that  the  action  before  the  court,  be  it  eitiier  case  or  trespass, 
was  within  the  statute  of  limitations ;  therefore,  in  either  way 
of  considering  it,  the  plea  was  a  good  bar  [not  being  specially 
demurred  to.J 

Money  cannot  be  paid  into  court  in  this  action.     Stat.  3  &  4 
W.  4.  c.  42.  s.  21. 


in.  Of  the  Evtdencey  and  herein  of  the  Statutes  relating  to 

Marriage. 

In  other  actions,  evidence  of  cohabitation,  general  repu- 
tation, acknowledgment  of  the  parties  and  reception  by  their 
friends,  is  sufficient  to  establish  the  relation  of  husband  and 
wife.  But  in  this  action,  in  order  that  it  may  not  be  con- 
verted to  bad  purposes,  by  persons  giving  the  name  and  cha- 
racter of  wife  to  women  to  whom  they  are  not  married,  it  has 

n  Cooke  t.  Sayer,  2  Kenyon,  371.    6  But  see  Woodward  v.  Walton,  ante, 

East's  Rep.  388.   2  Burr.  753.  Bull.  p.  9,  and  Ditcham  v.  Bond,  2  M.  Jt 

N.  P.  28.  S.  436. 

o  Macfadzen  v.  Oliyant,  6  East,  3  87. 
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been  holden  to  be  indispensably  necessary  for  the  plaintiff  to 
prove  the  marriage  ceremony  having  been  performed,  either 
oy  the  testimony  of  some  person  who  was  present  at  the  mar- 
riage, or  by  the  production  of  the  register,  or  of  an  examined 
copy  thereof  P.  Such  strictness  being  required  as  to  the  proof 
of  marriage  in  this  action,  it  will  be  necessary  to  make  some 
remarks  touching  marriage  in  general,  in  order  that  the  reader 
may  be  apprised  of  the  solemnities  which  the  law  deems  essen- 
tial to  constitute  a  valid  marriage. 

At  the  common  law^  any  contract  made  per  verba  depne- 
senti,  or  in  words  of  the  present,  or  in  case  of  cohabitation,  per 
verba  de  jvturo  also,  between  persons  able  to  contract,  was 
deemed  a  valid  marriage  to  many  purposes^  and  the  parties 
might  have  been  compelled  in  the  spiritual  courts  to  celebrate 
it  in  faae  ecclesia.  In  order  to  constitute  a  valid  marriage, 
at  common  law,  it  appears  to  have  been  wholly  immaterial 
whether  the  ceremony  was  performed  by  a  Frotestant  or 
Roman  CathoUc  priest,  in  a  private  lodging  or  a  public  chapel. 
Hence,  where  the  marriage  ceremony  was  performed  in  a 
private  lodging  by  a  Roman  Catholic  priest,  in  the  year  1705  ; 
and  upon  evidence  that  the  prisoner,  in  answer  to  the  question 
whether  he  would  have  the  woman  for  his  wedded  wife,  said 
that  he  would ;  and  that  the  woman  answered  affirmatively  to 
the  question  put  to  her,  whether  she  would  have  Mr.  Fielding 
for  her  husband'^;  Mr.  Justice  Powel,  upon  a  question  of 
felony,  considered  it  as  a  marriage  contracted  per  verba  de 
pnesenii.  It  appears  doubtful,  whether,  at  the  common  law, 
it  was  necessary  that  the  ceremony  should  have  been  per- 
formed by  a  person  in  holy  orders  (see  the  argument  in  R.  v. 
Laiffingiony  1  Burr.  S.  C.  232.  and  some  remarks  on  this  point, 
1  Bl.  Com.  439.  See  also  the  preamble  to  stat.  57  Geo.  3. 
c  51.)  certainly  the  ecclesiastical  law  required  it,  and  if  a 
husband  demanded  a  right  in  the  ecclesiastical  court,  which 
was  only  due  to  him  by  the  ecclesiastical  law,  it  was  necessary 
for  him  to  prove  in  that  court,  that  he  had  been  married  by  a 

Serson  in  noly  orders.  Hay  don  v.  Gauldy  Salk.  119.  See 
acoVs  note  to  Roper's  Law  of  Property  arising  from  the  rela- 
tion between  husband  and  wife.  Vol.  2.  Addenda  No.  I.  p.  445, 
cited  in  a  note  to  jR.  v.  Batkivick^  2  B.  &  Ad.  641. 

During  a  long  period.  Lord  Hardwicke^s  act,  26  Geo.  2. 
c.  33.  was  the  only  statute  relating  to  marriage,  but,  lately, 
several  statutes  have  been  made  with  a  view  to  amend  the 

p  Morrii  T.  Bfliller,  4  Burr.  2057.  1  Bl.  q  See  R.  y.  Inhabitanto  of  Brampton, 
R.  632.  S.  C.  and  BuU.  N.  P.  27.        10  East,  283. 

and  per  Lord  Mansfield,   C.  J.  in  r  R.  v.  Fielding,  5  St.  Tr.  644.  Jesson 
Birt  V.  Barlow,  Don;.  174.  S.  P.  ▼.  Collins,  ^Ik.  487.  6  Mod.  165. 
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provisions  of  that  act,  and  finally  it  has  been  altogether  re- 
pealed. 

The  first  of  these,  viz.  3  Geo.  4.  c.  75.  (8)  after  repealing 
the  11th  sect,  of  the  26th  Geo.  2.  c.  33.  relating  to  marriages, 
by  license,  of  minors,  without  consent  of  proper  parties,  by 
s.  2.  enacts  that  marriages  solemnized  by  license  before  the 
passing  of  this  act,  that  is  before  22  Jtdy,  1822,  without  the 
consent  required  by  the  11th  section  of  Lord  Hardwicke's 
act,  shall  be  good,  (if  not  otherwise  invalid,)  where  the  parties 
shsdl  have  continued  to  live  together  as  husband  and  wife, 
until  the  death  of  one  of  them,  or  until  the  passing  of  this 
act,  or  shall  only  have  discontinued  their  cohabitation  for  the 
purpose  or  during  the  pending  of  any  proceedings  touching 
the  validity  of  such  marriage.  [As  to  what  shall  not  be  a 
living  together  as  husband  and  wife  within  this  section,  see 
Poole  V.  Pookj  2  Cr.  &  J.  (Ex)  66  and  2  Tyrw.  76.]  But  this 
act,  by  s.  3.  is  not  to  render  valid  any  marriage  which  has  been 
declared  invalid,  by  any  court  of  competent  jurisdiction,  before 
the  22nd  of  July,  1822;  nor  any  marriages,  where  either  of 
the  parties  shall  at  any  time  afterwards  have  lawfully  inter- 
married with  any  other  person.  This  3rd  section  (which  is 
not  repealed  by  4  Geo.  4.  c.  76-  Rose  v.  Blakemorey  Ryan  and 
Moody,  382.)  has  a  retrospective  operation  only;  hence  it 
has  been  holden,  that  a  marriage  which  would  have  been  void 
by  the  1 1th  section  of  Lord  Hardwicke's  act,  and  had  once  been 
rendered  vaUd  by  the  2nd  section  of  the  3  Geo.  4.  c.  T5.  can- 
not subsequently  be  rendered  invalid  by  the  marriage  of 
either  of  the  paities  during  the  life  of  the  other  with  a  third 
person.  R.  v.  St.  John  Delpike,  2  B.  &  Ad.  226.1  Nor,  by 
B.  4.  any  marriage,  the  invalidity  of  which  has  been  esta- 
blished before  the  22nd  of  July,  1822,  upon  the  trial  of  any 
issue  touching  its  vaUdity,  or  touching  the  legitimacy  of  any 
person  alleged  to  be  the  descendant  of  the  parties  to  such 
marriage ;  nor,  by  s.  5.  any  marriage,  of  which  the  validity  or 
legitimacy  of  descendants  has  been  brought  in  question,  in 


(8)  This  act,  which  received  the  royal  assent,  July  22,  1822,  was 
to  take  effect  from  the  Ist  September,  1822.  Daring  the  interval 
between  those  periods,  viz.  between  the  22nd  July  and  let  Septem- 
ber, 1822,  the  11th  section  of  the  26  Geo.  2.  c.  33.  stood  repealed, 
and  the  new  provisions  of  this  act,  the  3  Geo.  4.  c.  75.  had  not 
come  into  operation ;  the  marriage,  therefore,  of  an  infant  by  license, 
without  the  consent  of  parent  or  guardian,  solemnized  on  the  30th 
August,  1822,  was  holden  to  be  valid.  R.  v.  Maria  Wantley, 
Moody's  Crown  Cases,  163.  See  post.  s.  16.  of  4  Geo.  4.  c.  76. 
and  R,  v.  Birmingham,  8  B.  and  C.  29.  there  cited. 
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law  or  equity,  where  judgments  or  decrees  or  orders  have 
been  made  before  the  22nd  of  July,  1822,  in  consequence  of 
proof  having  been  made  of  the  invalidity  of  such  marriage,  or 
the  illegitimacy  of  such  descendants.  The  right  ^  and  inte- 
rest in  property  and  titles  of  honour,  which  have  been  enjoyed 
upon  the  ground  of  the  invalidity  of  any  marriage,  by  reason 
that  it  was  solemnized  without  such  consent,  shall  not  be 
affected  by  this  act,  although  no  sentence  or  judgment  has 
been  pronounced  in  any  court  against  the  vaUdity  of  such. 
This  statute  shall  not  affect  any  act  done  before  the  22nd  of 
July,  1822,  under  the  authority  of  any  court,  or  in  the  admi- 
nistration of  any  personal  estate,  or  the  execution  of  any  will, 
or  performance  ot  any  trust.*  The  remaining  sections  of  this 
statute,  from  the  8th  to  the  26th,  were  repealed  by  the  4th 
Geo.  4.  c.  17-  26th  March,  1823,  which  was  also  repealed  by 
Stat.  4  Geo.  4.  c.  76.  except  as  to  any  act  done  under  its  pro- 
visions, and  also  except  as  to  its  repealing  the  clauses  con- 
tained under  any  former  act.  See  Rose  v.  Blakemorey  R.  & 
M.  382. 

This  statute,  viz.  4th  Geo.  4.  c.  76.  which  passed  on  the 
13th  of  July,  1823,  repealed  so  much  of  Lord  Hardwicke^s 
act  as  was  then  in  force,  from  the  1st  Nov.  1823.  The  prin- 
cipal provisions  are  as  follow : — ^The  2nd  section  relates  en- 
tirely to  the  mode  in  which  banns  shall  be  pubUshed.  The 
3rd  section  empowers  bishops  to  authorize  publication  of 
banns  in  chapels. 

By  8.  7*  no  minister  is  obliged  to  publish  banns,  unless  the 
persons  to  be  married  shall  seven  days  before  first  pubUcation 
dehver  to  such  minister  notice  in  writing,  dated  on  day  of 
delivery,  of  their  true  Christian  names  and  surnames,  and  of 
the  houses  of  their  respective  abodes  within  parish  or  cha- 
pelry,  and  of  the  time  during  which  they  have  dwelt  there- 
m.  (10). 

8  S.  6.  t  S.  7. 


(10)  A  person,  whose  baptismal' and  surname  was  Abraham  Lang- 
ley,  was  married  by  banns  by  the  name  of  George  Smith,  having 
been  known  in  the  parish  where  he  resided  and  was  married,  by  that 
name  only,  from  the  time  of  his  first  coming  into  the  parish  till  his 
marriage,  which  was  about  three  years;  it  was  holden,  that  the 
marriage  was  valid  *.  So  where  a  person  had  gone  by  an  assmned 
name  for  sixteen  weeks,  in  order  more  effectually  to  conceal  himself, 
having  deserted  firom  the  army,  and  then  was  married  by  his  assumed 
name  by  license ;  the  marriage  was  holden  good,  no  fraud  being  in- 

•  R.  ▼.  Billinghurst,  3  M.  ft  S.  250. 
▼OL.  I.  C 
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By  8.  9.  Marriages  not  had  within  three  months  after  the 
complete  publication  of  banns^  cannot  be  solemnized  without 
republication  of  banns  on  three  several  Sundays  in  the  form 
prescribed^  unless  by  license. 

By  s.  16.  The  father^  if  living,  of  any  party  imder  twenty- 
one  years  of  age,  such  parties  not  being  a  widower  or  widow ; 
or  if  the  father  shall  be  dead,  the  guardian  of  the  person  of 
the  party  so  under  age,  lawiidly  appointed :  and  in  case  there 
shall  be  no  such  guardian,  then  the  mother  of  such  party,  if 
unmarried ;  and  if  there  shall  be  no  mother  unmarried,  dien 
the  guardian  of  the  person  appointed  by  the  Court  of  Chan- 
cery, if  any,  shall  have  authority  to  give  consent  to  the  mar- 
riage of  such  party,  and  such  consent  is  hereby  required  for 
the  marriage  of  such  party  so  under  age,  unless  there  shall  be 
no  person  authorized  to  give  such  consent*    N*  The  language 


tended  in  respect  of  the  marriage.  R.  v.  Burton  on  Trent,  3  M.  &  S. 
537.  But  if  there  be  a  total  variation  of  a  name  or  names,  that  is, 
if  the  banns  are  published  in  a  name,  or  names  totally  different  from 
those  which  the  parties  or  one  of  them,  ever  used,  or  by  which  they 
were  ever  known,  the  marriage  in  pursuance  of  that  publication  is 
invalid ;  and  it  is  immaterial  in  such  cases,  whether  the  misdescrip- 
tion has  arisen  from  accident  or  design,  or  whether  such  design  be 
fraudulent  or  not.  Per  Lord  Tenterden,  C.J.  delivering  the  judg- 
ment of  the  Court  in  12.  v.  Tibshelf,  1  B.  &  Ad.  194.  recognised  in 
Allen  V.  Wood,  1  Bingh.  N.  C.  8.  But  the  case  of  R.  v.  Tibshelf, 
was  decided  as  the  law  stood,  under  the  26  Geo.  2.  c.  23.  s.  8.  See 
therefore  the  language  of  the  4  Geo.  4.  c.  76.  s.  22.  and  the  decision 
of  12.  v.  Wroxton,  4  B.  &  Ad.  640.  thereon,  post.  p.  20. 

"  The  marriage,  except  in  case  of  a  Hcense,  is  to  be  performed  by 
proclamation  of  banns,  which  is  to  designate  the  individual  in  order 
to  awaken  the  vigilance  of  parents  and  guardians,  and  to  give  them 
an  opportunity  of  protecting  their  rights;  it  therefore  requires  that 
the  true  name  should  be  given  them,  evidently  considering  that  a 
name  assumed  for  the  occasion  is  a  name  that  wiU  not  answer  the 
purposes  of  these  provisions  ;  accordingly,  this  Court  has  conceived 
itsdf  to  be  carrying  the  intention  of  the  law  into  effect,  when  it  has 
annulled  marriages  where  a  false  name  has  been  inserted  in  the 
banns,  though  no  fraud  were  intended ;  upon  the  ground,  that  such 
proclamation  was  no  proclamation  referring  to  that  marriage  but  to 
another  transaction;  the  marriage,  therefore,  was  vrithout  procla- 
mation of  banns,  and  consequently  illegal."  Per  Sir  W.  Scott  de- 
livering judgment  in  Wakefield  v.  Mackay,  1  Phill.  Ecc.  Rep.  p.  139, 
140  n.  in  which  an  illegitimate  child  was  baptized  in  the  name 
of  her  mother ;  and  though  in  the  course  of  her  life  she  had  used  a 
variety  of  names,  still,  as  the  banns  had  been  published  in  the  name 
of  her  mother,  and  as  it  was  not  upon  the  evidence  demonstrated  to 
be  other  than  the  true  name,  the  Court  sustained  the  marriage. 
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of  die  foregoing  section  is  merely  directory;  it  does  not 
proceed  to  make  the  marriage  void,  if  solemnized  without 
consent  Hence  where  a  marriage  was  solemnized  by  license, 
the  man  being  a  minor^  whose  father  was  living,  and  who  did 
not  consent  to  the  marriage ;  it  was  holden,  that  the  marriage 
was  neyertheless  valid.    R.  v.  Birmingham,  8  B.  &  C.  29. 

In  case  *  the  father  or  fathers  of  the  parties  to  be  married, 
or  one  of  them,  so  under  age,  shall  be  nan  compos  mentis,  or 
the  guardian,  mother,  or  any  of  them  whose  consent  is  neces- 
saiy  to  the  marriage  of  such  party,  shall  be  non  compos  mentis, 
or  m  parts  beyond  the  seas,  or  shall  unreasonably,  or  from 
undue  motives,  refuse  their  consent  to  a  proper  marriage, 
then  any  person  desirous  of  manying,  in  any  of  the  before- 
mentioned  cases,  may  apply,  by  petition,  to  the  lord  chan- 
cellor, master  of  the  rolls,  or  vice-chancellor,  who  are  respec- 
tively empowered  to  proceed  upon  such  petition  in  a  siun- 
mary  way;  and  in  case  the  marriage  proposed  shall  upon  ex- 
amination appear  to  be  proper,  the  said  lord-chancellor,  &c. 
shall  judicially  declare  the  same  to  be  so ;  and  such  declarar- 
tion  shall  be  as  effectual,  as  if  the  fiither,  or  guardian,  or 
mother  of  the  person  so  petitioning,  had  consented  to  such 
marriage* 

Whenever  ^  a  marriage  shall  not  be  had  within  three  months 
after  the  grant  of  a  license  by  any  person  having  authority  to 
grant  such  license,  no  minister  snail  proceed  to  the  solemni- 
zation of  such  marriage  tmtil  a  new  license  shall  have  been 
obtained,  unless  by  banns  duly  published. 

If  any  persons^  shall  knomngly  and  wilfully  intermarry  in 
any  other  place  than  a  chiirch,  or  such  public  chapel  wherein 
banns  may  be  lawfully  published,  unless  by  special  license,  or 
shall  knowingly  and  wilfully  intermarry  without  due  publica- 
tion of  banns,  or  license  from  a  person  having  authority  to 
grant  the  same,  or  shall  knowingly  and  wilfully  consent  to  or 
acquiesce  in  the  solemnization  of  such  marriage  by  any  person 
not  being  in  holy  orders,  the  marriages  of  such  persons  shall 
be  null  and  void. 

In  order  to  render  a  marriage  void  under  this  enactment,  it 
must  have  been  contracted  by  both  parties  with  a  knowledge 
that  a  due  publication  of  banns  had  not  taken  place.  There- 
fore, where  the  intended  husband  procured  the  banns  to  be 
published  in  a  Christian  and  surname  which  the  woman  had 
never  borne,  but  she  did  not  know  thatybc^  until  afler  the 
solemnization  of  the  marriage ;  it  was  holden,  that  the  mar- 

ft  S.  17.  b  S.  10.  c  S.  22.  But  see  post,  0  ft  7  W.  4.  c.  85. 
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riage  was  valid.  R.  v.  Wroxttm^  4  B.  &  Ad.  640.  and  3  Nev- 
&  M.  712.  But  in  Wiltshire  v.  Wiltshire,  3  Hagg.  (E.  R.) 
333.  marriage  by  banns  under  a  false  publication^  by  the  sup- 
pression of  one  of  the  husband's  Christian  names  by  which 
he  was  known,  tviih  the  knowledge  and  consent  of  both  parties, 
was  holden  void  under  this  22nd  section. 

If  any  valid  marriage,^  solemnized  by  license,  shall  be  pro- 
cured by  a  party  to  such  marriage  to  be  solemnized  between 
persons,  one  or  both  of  whom  shall  be  under  the  age  of  21 
years,  contrary  to  the  provisions  of  this  act,  by  means  of  such 
party  falsely  swearing  to  any  matter  to  which  such  party  is 
hereinbefore  required  personally  to  swear,  such  party  shall 
forfeit  all  properiy  accruing  from  the  marriage. 

In  order  to  preserve  ®  the  evidence  of  marriages,  and  to 
make  the  proof  thereof  more  certain  and  easy,  and  for  the 
direction  of  ministers  in  the  celebration  of  marriages  and  re- 
gistering thereof,  all  marriages  shall  be  solemnized  in  the 
presence  of  two  credible  witnesses,  besides  the  minister  who 
shall  celebrate  the  same ;  and  immediately  after  the  celebrar- 
tion,  an  entry  thereof  shall  be  made  in  the  register-book  kept 
for  that  purpose,  in  which  it  shall  be  expressed  that  the  mar- 
riage was  celebrated  by  banns  or  license,  and  if  both  or  either 
of  the  parties  married  by  license  be  under  age,  not  being  a 
widower  or  widow,  with  consent  of  the  parents  or  guardians, 
as  the  case  shall  be ;  and  such  entry  shall  be  signed  by  the 
minister  with  his  proper  addition,  and  also  by  the  parties 
married,  and  attested  by  such  two  witnesses ;  which  entry 
shall  be  made  in  the  form  therein  set  forth. 

This  act  shall  not  extend^  to  the  marriages  o  any  of  the 
royal  family;  nor  to  any  marriages 9  amongst  the  people 
called  QtuikerSf  or  amongst  the  persons-  professing  the  Jewish 
religion,  where  both  the  parties  to  any  such  marriage  shall  be 
of  the  people  called  QtuikerSy  or  persons  professing  the  Jewish 
religion  respectively ;  and,  lastly,  this  statute  is  confined  to 
England.  It  seems,  that  to  prove  a  Jewish  marriage,  it  is  not 
sufficient  to  produce  witnesses  who  were  present  at  the  cere- 
mony in  the  synagogue ;  because  that  is  merely  a  ratification 
of  a  previous  written  contract— such  contract,  therefore,  must 
be  adduced  and  proved.  Horn  v.  Noel,  1  Campb.  61.  But  see 
the  elaborate  judgment  of  Sir  W.  Scott,  in  Linclo  v.  Belisario, 
1  Hagg.  (C.)  227.  See  also  Goldsmid  v.  Bromer,  1  Hagg.  (C.) 
324.  And  stat.  6  &  7  W.  4.  c.  85.  s.  2.  4.  16.  39.  A  Jewess 
may  give  parol  evidence  of  her  own  divorce  in  a  foreign  coun- 
try, according  to  the  ceremony  and  customs  of  tilie  Jews 

d  S.  23.  e  S.  28.  f  S.  30.  ;  S.  31 . 
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there.  Ghomt  v.  Lad^  Lanesborough,  Peake's  N.  P.  C.  17. 
Lord  Kenyon^  C.  J.  Where  plaintiff  and  his  wife  were 
Quakers,  proof  of  a  marriage  according  to  the  forms  of  that 
society  was  received  without  objection.  Deane  v.  TTiomas, 
Moody  &  Malkin,  361.    Tenterden,  C.  J. 

In  consequence  of  a  decision  (12.  v.  Narthfield,  Doug.  658.) 
which  took  place,  confining  the  construction  of  Lord  Hard- 
wicke's  Act,26  Geo.  2.c.33.s.  l.to  chapels  existing  at  the  time  of 
passing  the  act,  several  statutes  have  been  made,  from  time  to 
time,  to  give  vaUdity  to  marriages  solemnized  in  chapels 
erected  since  Lord  Hardwicke's  ^.ct,  and  to  make  the  regis- 
ters of  such  marriages  evidence.  See  stat.  21  Geo.  3.  c.  53. ; 
44  Geo.  3.  c.  77.;  48  Geo.  3.  c.  127.;  6  Geo.  4.  c.  92. 
Stat.  5  Geo.  4.  c.  32.  11  Geo.  4.  and  1  W.  4.  c.  18,  relate  to 
the  solemnization  of  marriages,  where  churches  are  rebuilding 
or  under  repair.  By  5  &  6  W.  4.  c.  54.  all  marriages  cele- 
brated before  31st  of  August,  1835,  between  persons  within 
the  prohibited  degrees  of  affinity  are  not  to  be  annulled  by 
sentence  of  ecclesiastical  court,  except  in  suits  depending  on 
tiiat  day;  but  by  s.  2.  such  marriages  hereafter  are  made 
absolutely  void.  This  act,  however,  does  not  extend  to  Scot- 
land. 

A  soldier  on  service^  with  the  British  army  in  St.  Domingo, 
in  1796,  being  desirous  of  marriage  with  the  widow  of  another 
soldier^  who  had  died  there  in  the  service,  and  both  parties 
being  desirous  of  celebrating  their  marriage  with  effect,  they 
went  to  a  chapel  in  a  town  where  they  were,  and  there  the 
ceremony  was  performed  by  a  person  appearing  there  as  a 
priest,  and  officiating  as  such;  the  service  being  in  French 
out  interpreted  into  Enghsh  by  one  who  officiated  as  clerk; 
and  which  the  woman  understood  at  the  time  to  be  the  mar- 
riage service  of  the  church  of  England.  Aftier  this  they  co- 
habited together  as  man  and  wife  for  11  years,  until  the  death 
of  the  husband.  On  a  question  as  to  the  settiement  of  the 
woman,  a  doubt  was  raised  whether  the  marriage  was  vaUd. 
The  court  of  B.  R.  were  clearly  of  opinion  that  it  was  a  vafid 
marriage,  whether  it  was  to  be  considered  as  a  marriage  cele- 
brated in  a  place  where  the  law  of  England  prevailed,  or  as  a 
marriage  according  to  the  law  of  St.  Domingo,  whatever  that 
might  be.  Upon  the  former  ground,  inasmuch  as  there  was 
a  contract /?cr  verba  deprasefUi,  which  contracts  were  binding 
on  the  parties  before  Lord  Hardwicke's  act,  which  did  not 
affect  the  present  case,  this  being  a  marriage  beyond  seas,  and 
because  the  marriage  was  celebrated  by  a  person  who  pub- 

d  R.  V.  Brampton,  10  East,  282. 
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lidy  assumed  the  office  of  a  priest,  and  appeared  habited  as 
such:  upon  the  latter  ground,  because  upon  the  facts  stated, 
every  presumption  must  be  made  in  favour  of  its  validity, 
acoordmg  to  tne  law  of  the  country  where  it  was  odebrated ; 
the  maiTiage  ceremony  having  been  performed  there  in  a 
proper  place,  and  by  a  person  officiating  as  one  competent  to 
perform  that  function,  and  more  espedally  as  it  had  been  fol- 
lowed by  a  cohabitation  between  the  parties,  as  man  and  wife, 
for  11  years. 

The  canon  law  is  the  general  law  throughout  Europe,  as 
to  marriages,  except  where  that  has  been  altered  by  the  mu- 
nicipal law  of  any  particular  place.  Before  Lord  Hardwicke's 
act,  marriages  in  this  country  were  always  governed  by  the 
canon  law.  That  statute  did  not  foUow  British  subjects  to 
our  foreign  settiements ;  hence,  it  has  been  holden%  that  a 
marriage  between  two  British  subjects,  solemnized  by  a  Ca- 
tholic priest  at  Madras,  according  to  the  rites  of  the  Catholic 
church,  followed  by  cohabitation,  is  valid,  although  without 
the  license  of  the  governor,  which  it  had  been  uniformly  the 
practice  to  obtain ;  for  that  does  not  alter  the  law,  whicn  the 
parties  carried  with  them. 

Heretofore  marriages  could  have  been  solemnized,  except 
by  special  license,  only  in  parish  churches  or  chapels,  according 
to  the  rites  of  the  chundi  of  England ;  but  now  under  the 


any  certified  place  of  religious  worship  duly 
registered,  or  at  the  office  of  the  Superintendent  Registrar,  ac- 
cording to  any  form  and  ceremony  the  parties  may  see  fit  to 
adopt ;  provided  they  pay  strict  attention  in  conforming  to 
the  regulations  prescribed  by  the  act ;  of  which  the  follow- 
ing are  most  deserving  of  remark : — 1st,  The  notice?  of  mar- 
riage to  the  Superintendent  Registrar.  As  this  notice  is  to  be 
read  at  the  meeting  of  guardians^,  it  will  have  an  efiect  simi- 
lar to  the  publication  of  banns.  2ndly,  The  certificate^, 
which  S.  R.  is  empowered  to  issue,  if  there  be  no  lawful  im- 
pediment shewn.  3rdly,  Where  the  marriage  is  by  license 
which  S.  R.  is  empowered  to  grant^,  care  must  be  taken  as 
to  the  consent ;  for  the  like  consent^  is  required  to  marriages 
solemnized  by  license  under  this  act  as  oefore.  The  12th 
section  directs  what  acts  are  required  before  license  can  be 
granted.    The  licenses  by  archbishop  of  Canterbury  proper 

«  Lautour  t.  Teesdale,  8  Taunt.  830.  i   S  .  7. 

f  Stat.  6*7  W.  4.  c.  86.  k  S.  11. 

g  S.  4.  1    S.  10. 

h  S.  6. 
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officers,  and  surrogates  are  left  untouched'^.  4thly,  Time. 
Twenty-one  days>»  must  elapse  after  day  of  entry  of  notice,  if 
no  license ;  if  license,  seven  days^  before  marriage  can  be 
solemnized.  If  three  months  are  suffered  to  elapse  after  no- 
tice, without  marriage,  a  new  notice  must  be  given.  The 
old  hours  are  to  be  observed,  during  which  the  marriage 
can  be  solemnized,  viz.  between  eight  and  twelve  in  the  fore- 
noon. Fifthly,  llie  marriage  must  be  solemnized  as  the  act 
directs^;  1.  with  open  doors;  2.  between  the  stated  hours;  3.  in 
presence  of  registrar  and  witnesses ;  if  at  office,  presence  of 
8.  R.  also  is  required ;  4.  in  some  part  of  the  ceremony  the 
declaration  before  the  witnesses  in  the  form  prescnbed; 
lastly,  there  must  be  no  lawful  impediment.  It  these  par- 
ticulars be  not  duly  observed,  the  marriage  is  made  voidP ; 
but  if  they  are  strictly  attended  to,  the  marriage  is  as  good^ 
and  cognizable  in  like  manner  as  a  marriage  before  this  act, 
according  to  the  rites  of  the  church  of  England.  In  the  case 
of  a  fraudulent  marriage,  the  guilty  party  forfeits  all  property 
accruing  from  the  marriage  under  a  provision'  similar  to  that 
contained  in  the  4  Geo.  4.  c.  76.  s.  23.  But  the  new  law 
extends  only  to  England^  and  does  not  extend  to  the  mar- 
riage of  any  of  the  royal  family.  Quakers  and  Jews*  may 
contract  and  solemnize  marriages  according  to  usage  as  be- 
fore, provided  both  parties  are  Quakers  or  Jews,  and  the 
notice  to  registrar  has  been  given  and  his  certificate  issued. 
As  to  the  registers  of  marriages  the  reader  should  be  ap- 
prized that  so  much  of  the  stat.  52  G.  3.  c.  146.  and  4  G.  4. 
c.  76.  as  relates  to  the  registration  of  marriages,  has  been  re- 
pealed by  stat.  6  &  7  W.  4.  c.  86,  which  is  to  take  effect  on 
the  same  day  as  the  preceding  marriage  act,  and  which 
is  to  be  taken  as  part  of  it,  as  fiilly  as  if  incorporated 
with  it™. 

In  cases  where  the  marriage  is  to  be  proved  by  the  pro- 
duction of  the  register,  or  an  examined  copy,  proof  must  also 
be  adduced,  if  required,  of  the  identity  of  the  parties.  But 
the  minister  and  subscribing  witnesses  are  not  die  only  com- 

Sjtent  witnesses  to  prove  the  identity.  In  Birt  v.  narlow, 
oug.  170,  Buller,  J.  observed,  that  it  was  not  necessary  to 
produce  the  original  register,  and  that  it  was  only  where  that 
was  required,  that  subscribing  witnesses  must  be  called;  that 
in  this  case  die  wife's  maiden  name  was  Harriet  Champneys ; 
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n  S.  14. 

8  S.  45. 
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t  S.  2. 

p  8.42. 

u  S.44 

q  S.  35. 

24  ADULTERY, 

and  snpposing  a  maid  servant  had  proved^  that  she  always 
went  by  that  name  till  the  day  of  the  marriage^  that  she  went 
out  that  day^  and  on  her  return  and  ever  since  had  been 
called  Mrs.  oirt,  that  would  have  been  evidence  of  the  iden- 
tity. An  omission  in  the  marriage  register  of  the  signatures 
of  the  minister^  parties^  and  witnesses,  has  been  holden'  not  to 
affect  the  validity  of  a  marriage^  quoad  a  parish  settlement^ 
where  it  was  clearly  proved,  aliunde,  that  a  marriage  had  ac- 
tually taken  place. 

The  books  of  the  Fleet  are  not  evidence  of  a  marriage. 
Per  Kenyon,  C.  J.  in  Reed  v.  Passer ,  Peake's  N.  P.  C.  231. 
1  Esp.  N.  P.  C.  213.  S.  C.  S.  P.  per  de  Grey,  C.  J. 
in  Howard  v.  Burtonwood,  Middlesex  Sittings  after  Trin. 
Term,  16  G.  3.;  and  previously  by  Lord  Hardwicke,  and 
since  by  Le  Blanc,  J.,  in  Cooke  v.  Lloyd,  Salop  Summer 
Assizes,  1803,  Peake's  Evidence,  Append,  xxxvi.  But  in  Doe 
dem.  Passingham  v.  Lloyd,  Salop  Simimer  Assizes,  17^4, 
Heath,  J.  admitted  these  books  in  evidence.  See  Lloyd  v. 
Passingham,  16  Vesey,  59. 

Proofs  of  adultery  must  in  many  cases  be  in  some  degree 
presumptive;  real  and  direct  proof  of  the  fact  is  not  always  to 
be  expected ;  therefore  the  question  in  these  cases  will  be, 
whether  there  is  evidence  of  such  near,  such  approximate 
acts,  that  there  must  be  a  legal  presumption  of  the  adultery. 
The  confession  of  the  wife  is  not  evidence  against  the  de- 
fendant; but  conversations  between  her  and  the  defendant 
may  be  given  in  evidencey.  So  letters  written  to  her  by  the 
defendant  are  evidence  agamst  him ;  but  the  wife^s  letters  to 
the  defendant  are  not  evidence  for  him.  In  a  case,  where 
the  plaintiff  and  his  wife  were  servants*,  and  necessarily 
living  apart  in  different  families.  Lord  Kenyon,  C.  J.  was  of 
opinion,  that  letters  written  by  tiie  wife  to  her  husband,  be- 
fore any  suspicion  of  the  adultery,  might  be  read  as  evidence 
of  the  connubial  affection  which  subsisted  between  the  pkintiff 
and  his  wife,  observing,  at  the  same  time,  that,  before  he  ad- 
mitted the  letters  to  be  read,  he  should  require  strict  proof 
when,  and  under  what  circumstances  they  were  written,  in 
order  to  shew  that  at  this  time  there  was  not  any  suspicion 
of  misconduct  in  the  wife ;  and  in  WiUis  v.  Bernard,  8  Bingh. 
376.  the  letter  of  the  wife  to  a  third  person  was  admitted  to 
shew  the  state  of  the  wife^s  feelings  at  the  time  it  was  written, 

X  R.  y.  St.  Devereux,  Burr.  S.  C.  506.  z  Edwards  y.  Crock,  4  Esp.  N.  P.  C. 

1  Bl.  R.  367.  S.  C.  39.     Kenyon,  C.  J.  Trelawney  v. 

y  Biker  y.  Murley,  M.  D.  London  Sit-  Coleman,  I  B.  and  A.  90.  S.  P. ;  and 

ting^,  30  June,  1741,  Lee.  Ch.  J.  2  Stark.  191.     But  in  this  case  the 

special  jury.    Verdict  for  defendant.  husband  and  wife  were  not  seryants. 

Bull.  N.  P.  28.  S.  C. 
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although  it  contained  a  statement  of  &cts^  which  could  not  with 
propriety  be  submitted  as  evidence  to  a  jury;  on  which, 
howerer,  the  judge  cautioned  the  jury,  telling  them,  that  the 
letter  was  not  evidence  of  those  fects.  In  Winter  v.  Wroot, 
1  Moody  &  Rob.  404,  Lyndhurst,  C.  B.  pennitted  a  witness 
to  be  asked  generally,  whether  the  wife  made  complaints  of 
the  manner  in  which  her  husband  treated  her. 

In  Hoare  v.  AUen^,  a  witness  was  called  by  the  husband  to 
prove  the  representation  made  by  the  wife'  to  him  of  the  place 
to  which  she  was  going  previously  to  her  elopement,  in  order 
to  remove  all  suspicion  of  connivance  on  the  part  of  the  hus- 
band. The  Court  of  King's  Bench  were  df  opinion,  that  this 
evidence,  being  part  of  the  res  gestiB,  was  therefore  admis- 
sible. 


IV.  Of  the  Damages. 


The  damages  ^ven  by  the  jury  in  this  action  are,  in  ge- 
neral, proportioned  to  the  degree  of  the  injury.  Circum- 
stances of  aggravation  of  the  injury,  and  which  may  therefore 
operate  as  an  inducement  with  the  jury  to  give  large  damages, 
are,  the  plaintiffs  having  lived  happily  with  his  wife  before 
her  connection  with  the  defendant",  the  unblemished  cha- 
racter and  antecedent  virtuous  behaviour  of  the  wife,  a  pro- 
vision having  been  made  for  the  children  of  the  marriage  by 
setdement  or  otherwise,  and  other  similar  topics  which  the 
extraordinary  circumstances  of  the  individual  case  may  fur- 
nish. Proof  is  frequentiy  adduced  of  the  defendant  being  a 
man  of  fortune,  by  calling  his  banker,  or  producing  a  settie- 
ment,  under  which  he  may  be  entitied  to  any  estate,  real  or 
personal.  But  in  James  v.  Biddington^  6  C.  &  P.  589,  Alder- 
son,  J.  is  reported  to  have  rejected  evidence  of  this  descrip- 
tion, observing  that  the  amount  of  the  defendant's  property 
was  not  a  question  in  the  cause. 

Circumstances  of  extenuation,  on  the  part  of  the  defendant, 
and  which  may  tend  to  the  mitigation  of  the  damages  are,  the 
plaintiff's  ill  usage,  or  unkind  treatment  of  his  wife ;  evidence 
of  his  intolerable  ill  temper,  of  his  having  turned  his  wife  out 
of  his  house^,  and  refused  to  maintain  her,  &c.  previously  to 
the  adulterous  intercourse;  gross  negligence  or  inattention 
of  the  plaintiff  o  his  wife's  conduct,  witii  respect  to  the  de- 

m  Hoare  v.  Allen,  3  Esp.  N.  P.  C«  276.  c  lb. 

b  BuU.  N.  P.  27. 
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fendant<^ ;  the  wanton  manners  of  the  wife,  or  first  advances 
made  by  her  to  the  defendant® ;  a  prior  elopement  of  the 
wife  and  adulterous  interconrae  with  another  person,  or 
having  had  a  bastard  before  marriage^;  because  by  bringing 
the  action  the  husband  puts  the  general  behaviour  of  the  wife 
in  ipsue.  So  letters  wntten  by  the  wife  to  the  defendant  be* 
fore  his  connection  with  her,  soliciting  a  criminal  intercourse^, 
&c.  may  be  given  in  evidence.  But  the  defendant  will  not 
be  permitted  to  prove  acts  of  misconduct  of  the  wife  subse- 
quent to  the  commission  of  the  act  complained  of  in  the 
action^ 

Although  the  damages  recovered  are  under  forty  shillings, 
yet  the  j^aintiff  shall  be  entitled  to  full  costs^;  this  action 
not  being  within  the  statute  22  and  23  Car.  2.  c.  9.  (11). 

It  has  been  supposed,  that  in  this  action  a  new  trial  cannot 
be  granted  for  excessive  damages^;  but  if  it  appear  to  the 
Court,  firom  the  amount  of  the  damages  given,  as  compared 
with  the  &cts  of  the  case  laid  before  the  jury,  that  the  jury 
must  have  acted  under  the  influence,  either  oi  undue  motives, 
or  some  gross  error  or  misconception  on  the  subject,  the  court 
will  think  it  their  duty  to  submit  the  question  to  the  consi- 
deration of  a  second  jury™. 

d  Per  BuU.  J.  InDuberlejT.Guxmiii^,  g  Per  Lord  Kenyon,  C.  J.  ElMm  t. 

4  T.  R.  667.  Fawcett,  S  Esp.  N.  P.  C.  5S2. 

e  Per  Lord   Ellenborough,  C.  J.   in  h  Per  Lord  Kenyon,  C.  J.    8.  C. 

Gardiner  v.  Jadis,  March  2,  1805,  i  Batchelor  v.  Bigg,  3  Wila.  319.  9 

London  Sittings.  BI.  R.  364.  S.  C. 

f  Roberta  v.  Maliton,  Hereford,  1746,  k  See  Wilford  ▼.   Berkeley,  1  Burr. 

per  Willes,  C.  J.  Gilb.  Bvid.  113.        609.    Duberley  t.  Gunning,  4  T.  R. 

Ed.  1761.  BuU.  N.  P.  296.  S.  C.  651. 

m  Chamben  v.  Canlfield,  6  Baat,  856. 


(11)  See  this  statute,  in  the  following  chapter. 
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CHAP.  III. 


OF  ASSAULT  AND  BATTERY. 

I.  Of  the  Nature  of  an  AnauU  and  Battery ^  and  in  what 
Cases  an  Action  for  Auault  and  Battery  may  be  imm- 


11.  Declaration.  III.  PUadinge. 

LY.  Verdict  and  Judgment.         Y.   Costs. 


h  Cf  the  Nature  of  an  Assault  and  Battery,  and  in  what 
Cases  an  Action  for  an  Assault  and  Battery  may  be  mainr- 
tained. 

An  assault  is  an  attempt,  with  force  or  violence,  to  do  a 
corporal  injmy  to  another^  as  by  holdinj^  up  a  fist  in  a  me- 
nacing manner*;  striking  at  another  with  a  cane  or  sticl^ 
though  the  party  striking  misses  his  aim;  drawing  a  sword 
or  bayonet;  throwing  a  bottle  or  glass  with  intent  to  wound 
or  strike;  presenting  a  gun  at  a  person  who  is  within  tiie 
distance  to  which  the  ^un  will  carry;  pointing  a  pitchfork  at 
a  person  who  is  withm  reach^;  or  by  any  omex  similar  act^ 
accompanied  with  such  circumstances  as  denote  at  the  time 
^  an  intention  (1),  (coupled  with  a  present  ability)   of  using 

«  Pinch's  Law,  B.  3.  c  9.    1  Hawk.  P.     b  Genner  ▼.  8pa]^kBy  6  Mod.  173,  4. 
C.  c62.  8.1.  andSalk.  79. 


(1)  Whether  the  act  shall  aoiount  to  an  assault,  must  in  every  case 
be  collected  from  the  intention.  Trespass  for  assault:  Flea,  sots  as-* 
sauli  demssne.  Replication,  de  vi^und  sud  jproprid*  The  defendant 
and  another  person  were  fighting,  and  the  plaintiff  came  and  took 
hold  of  the  defendant  by  the  ooDar,  in  order  to  separate  the  combat* 
ants,  whereupon  the  defendant  beat  the  plaintiff.  The  plaintiff's  coim- 
sd  offering  to  enter  into  this  eyidence>  it  was  objected  on  the  other 
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actual  violence^  against  the  person  of  another.  For  an  as- 
sault^ which  is  considered  as  an  inchoate  violence^  the  law 
has  provided  a  remedy  by  an  action  of  trespass  vi  et  armis,  at 
the  suit  of  the  injured  party^  for  the  recovery  of  damages^ 
commensurate  to  the  injury  sustained  (2). 

A  battery y  which  always  includes  an  assault  ^^  is  an  injury 
inflicted  on  a  person  by  beating,  either  with  the  hand  or  an 
instrument  Tlie  form  of  action  prescribed  by  law,  in  the 
case  of  battery,  is  the  same  as  that  in  assault,  viz.  an  action 
of  trespass  vi  et  armis.  In  order  to  maintain  this  action,  it  is 
immaterial  whether  the  act  of  the  defendant  be  wilful  or 
not  (3).  Hence  this  action  lies  against  a  soldier  who  hurts 
his  comrade  while  they  are  exercising,  unless  the  defendant 
can  shew  such  circumstances  as  will  make  it  appear  to  the 
'.  court  that  the  injury  done  to  the  plaintiff  was  inevitable^,  and 
'  that  the  defendant  was  not  chargeable  with  any  negligence: 
the  merely  pleading  that  the  defendant  committed  the  injury 
casualUer  et  per  in/ortunium  et  contra  voluntatem  suam  is  not 
sufficient,  for  no  man  shall  be  excused  of  a  trespass, 
imless  it  may  be  judged  utterly  without  his  &ult.  The  defen- 
.  dant  was  imcocking  a  gun%  and  the  plaintiff  standing  to  see 

c  Termesdc  la  ley.  Battery,  Com.  Dig.    d  Weaver  v.  Ward,  Hob.  134. 
Battery.  e  Underwood  t.  Hewson,  Str.  5S6. 


side,  that  the  plaintiff  ought  to  have  replied  this  matter  specially;  but 
Legge,  Baron,  over-ruled  the  objection,  observing  that  the  evidence 
was  not  offered  by  way  of  justification,  but  for  the  purpose  of  shew- 
ing that  there  was  not  any  assault,  for  it  was  the  que  animo  which 
constituted  an  assault,  which  was  matter  to  be  left  to  a  jury.  Grif- 
fin \,  Parsons,  Gloucester,  Lent  Assizes,  1754.  MSS.  "  No  words 
can  amoimt  to  an  assault,  though,  perhaps,  they  may  in  some  cases 
serve  to  explain  a  doubtful  action;  as  if  a  man  were  to  lay  his  hand 
upon  his  sword,  and  say,  "  If  it  were  not  assize  time,  he  would  not 
take  such  language:"  These  words  would  prevent  the  action  from 
being  construed  an  assault,  because  they  shew  he  had  no  intent  to  do 
him  any  corporal  hurt  at  that  time."     Bull.  N.  P.  15. 

(2)  For  the  law  relating  to  indictments  for  assault  and  battery,  see 
Ist  Hawk.  P.  C.  ch.  62.  s.  1,  2.  Ist  East's  P.  C.  ch.  8.  s.  1.  The 
party  injured  may  proceed  by  action  and  indictment  for  the  same  as- 
sault, and  the  court,  in  which  the  action  is  brought,  will  not  compel 
the  plaintiff  to  make  his  election,  to  pursue  either  one  or  the  other; 
for  tiie  fine  to  the  king,  upon  the  criminal  prosecution,  and  the  da- 
mages to  the  party,  in  the  civil  action,  are  perfectly  distinct  in  their 
natures.— VoA^  v.  Clay,  1  Bos.  andPul.  191. 

(3)  Neither  does  the  degree  of  violence  with  which  the  act  is  done 
miJce  any  difference.     Per  le  Blanc,  J.  3  East,  602. 
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it,  it  went  off^  and  wounded  him :  it  was  holden^  that  the  plain-  / 
tiff  might  maintain  trespass. 

This  action  lies  not  only  against  him  who  commits  the  in-  - 
jmy^  but  against  him  also  at  whose  command  it  is  done^: 
hence  if  A.  command  B.  to  beat  another  person^  and  B.  does 
it  accordingly^  A.  is  guilty  of  the  trespass  as  well  as  B.  Al- 
though the  pkdntiff  declares  for  an  assault  and  battery^  yet 
he  may  recover  for  the  assault  only^.  Although  a  pladntiff 
has  been  indicted  for  a  felonious  assault,  by  stabbing,  and 
acquitted,  the  party  injured  may^  notwithstanding,  sue  him 
for  damages  in  a  civil  action^  if  there  has  not  been  any  collu- 
sion in  procuring  the  acquittal^;  and  the  same  rule  holds  after 
indictment  and  conviction^ 


IL  Declaration, 

This  is  a  transitory  action ^^  and  consequently  the  venue 
may  be  laid  in  any  coxmty^,  except  where  it  is  otherwise 
directed  by  statute ;  as,  where  the  action  is  brought  against 
justices  of  the  peace,  mayors,  or  baiUffs  of  cities,  or  towns- 
corporate,  head-boroughs^  port-reeves,  constables^  tithing- 
men,  churchwardens^  overseers  of  the  poor,  &c.  or  other  per- 
sons acting  in  their  aid  and  assistance,  or  by  their  command, 
for  any  thing  done  in  their  official  capacity;  in  these  cases^ 
the  venue,  by  stat.  21  J.  1.  c.  12.  s.  5.  must  be  laid  in  the 
county  where  the  facts  were  committed;  otherwise  the  jury, 
who  try  the  cause^  shall  find  the  defendant  not  guilty^  with- 
out any  regard  to  any  evidence  given  by  the  plaintiff  touching 
the  trespass^  battery^  &c« 

The  provisions  of  the  preceding  statute  having  been  found 
to  be  salutary^  they  have  by  stat.  42  6.  3.  c.  85.  s.  6.  been 
extended  to  all  persons  holding  a  public  employment,  or 
any  office^  station^  or  capacity,  civil  or  military,  either  in  or 
out  of  the  kingdom,  and  who,  by  virtue  of  such  employment, 
have  power  to  commit  persons  to  safe  custody;  provided 
that,  where  any  action  shall  be  brought  against  such  persons 
in  this  kingdom  for  any  thing  t^une  out  of  this  kingdom,  the 
plaintiff  may  lay  the  act  to  have  been  done  in  Westminster 
or  in  any  county  where  the  defendant  shall  reside.    Actions 

f  1  Rol.  Abrid.  556.  (V.)  pi.  2.  i   Adm.  per  Cur.  S.  C. 

g  Lib.  Asg.  Anno.  22.  fol.  90.  pi.  60.  k  Litt.  sect.  485. 

Bro.  Trespass,  pi.  40.  1  Corbett  y.  Barnes,  Cro.  Car.  444. 
h  Crosby  v.  Lengr»  12  East.  409. 
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brought  andnst  any  persons  for  any  thing  done  by  any 
officer  of  me  customs™  or  excise'^,  or  others  acting  under  the 
direction  of  commissioners  of  customs^  in  execution^  or  by 
reason  of  their  office,  must  be  laid  and  tried  in  the  county 
where  the  facts  were  committed.  The  day  is  not  material^^^ 
neither  is  the  plaintiff  obliged  to  prove  that  the  &ct  was 
committed  on  the  day  laid  in  the  declaration.  Proof  of  the 
trespass  at  any  time  before  the  commencement  of  the  action 
is  sufficient.  An  assault,  being  one  entire  individual  act,  can- 
not be  ccHumitted  at  different  times,  and  consequently  ought 
not  to  be  stated  in  the  declaration  to  have  been  so  committed. 
In  trespass  and  assault,  it  was  alleged  in  the  declarationP, 
that  the  defendant  on  such  a  day,  and  on  divers  other  days 
and  times  between  that  day  and  the  day  of  exhibiting  the 
bill,  made  an  assault  on  tne  plaintiff;  the  declaration  was 
holden  bad  on  special  demurrer.  But  where  the  declaration 
stated  that  the  defendant  assaulted  the  plaintiff  on  di- 
vers days  and  times^  it  was  adjudged  good  on  special  de- 
murrer (4).  The  declaration  ought  to  allege  the  fact  to  have 
'  been  committed  vi  et  armis  and  contra  paeem.  Doubts  seem 
to  have  been  entertained^  whether  thd  omission  of  these  words 
was  matter  of  form  or  substance  at  the  common  law.  But 
now,  by  stat.  16  and  17  Car.  2.  c.,8.  s.  1.  the  omission  is 
aided  after  verdict;  and  by  stat.  4.  Ann  c.  16.  s.  1.  it  is  en- 
acted, that  no  exception  shall  be  taken  in  any  court  of  record 
of  the  omission  of  vi  et  armis  and  contra  pacem,  except  the 
same  shall  be  especially  shewn  for  cause  of  demurrer.  The 
declaration  ought  to  allege  the  commission  of  the  fact  po- 
sitively, and  not  by  way  of  recital,  e.  g.  for  that  on  such  a 
day  the  defendant  made  an  assault  upon  the  plaintiff,  and 
I  not  for  that,  whereas,  &c.    If  the  declaration  contain  only  one 

m  6  Geo.  4.  e.  106.  t.  97.  coaxing  MicheU  v.  Neale,  Cowp. 

II  lb.  828. 

o  Litt.  Sect  486.     1  Inst.  283.  a.  q  buigeM  ▼.  Preelove,  2  Boi.  &  Pul. 

p  English  T.  Parser,  6  East  305.»  te-  426. 


(4)  From  the  report  of  this  case  of  Burgess  v.  Freelove  it  ap- 
pears that  the  Court  of  Counnon  Pleas  did  not  consider  Mitchell  y. 
Neale,  Cowp.  828,  as  a  sound  authority.  But  Lord  Ellenborough, 
C.  J.  in  English  v.  Purser,  took  a  distinction  between  the  words 
**  made  an  assault/'  in  MicheU  v.  Neale,  and  the  word  "  assaulted/' 
in  Burgess  v.  Freelove,  on  the  ground  that  the  latter  might  mean 
that  the  defendant  committed  so  many  different  assaults  on  the  dif- 
ferent days,  admitting,  however,  that  the  distinction  was  very  nice. 
This  distinction  certainly  was  not  adverted  to  by  the  court  in  Bur* 
gess  v.  Freelwe. 
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coimt'^  the  plaintiff^  after  proving  one  assault,  cannot  wave 
that,  and  proceed  to  give  evidence  of  another. 


III.  Pleadings. 

The  general  issue  to  an  action  of  assault  and  battery  is  not 
guilty,  which  constitutes  a  proper  issue  in  case  the  defendant 
has  not  committed  the  injury  complained  of. 

On  the  general  issue,  not  guilty,  matter  of  justification 
cannot  be  given  in  evidence  in  mitigation  of  damages.  But 
where  an  action  was  brought  against  the  captain  of  a  ship,  who 
pleaded  not  guilty,  the  defendant  cross-examined  the  plain- 
tiiF^s  witness  as  to  expressions  iLsed  by  the  plaintiff;  which 
would  have  justified  the  imprisonment  they  tending  to  raise 
mutiny  and  disobedience ;  and  though  it  was  objected  to  by 
the  plaintiff,  the  evidence  of  what  was  said  by  him  at  the  time 
of  the  imprisonment  was  received  ^  in  mitigation  of  damages ; 
for  every  thing  (hat  passed  at  that  time  is  part  of  the  trans- 
action on  which  the  plaintiff ^s  action  is  founded^  and  he  could 
not  be  surprized  by  this  evidence. 

By  Stat.  7*  Jac.  1.  c  5.  ^^  In  any  action  upon  the  case,  tres- 
pass, battery,  or  false  imprisonment,  against  any  J.  P.,  mayor, 
bailiff,  constable,  &c.,  for  any  thing  done  by  virtue  of  their 
offices,  and  against  aU  others  acting  in  their  aid  or  assistance, 
or  by  their  command  concemmg  their  offices,  they  may  plead 
the  general  issue,  and  give  the  special  matter  in  evidence.'^ 
This  statute  was  made  perpetual  by  stat.  21  Jac.  1.  c.  12.  and 
extended  to  churchwardens,  overseers  of  the  poor,  and  others 
acting  in  their  aid  or  by  their  command.  See  similar  provi- 
sions as  to  officers  of  customs  and  excise,  6  Geo.  4.  c.  108. 
8.97. 

Money  cannot  be  paid  into  court  in  this  action.  Stat.  3  & 
4  W.4.C.  42.  s.  21. 

Justification  in  Dtfence  of  Person. — If  the  plaintiff  was  the 
aggressor,  and  the  injmy  of  which  he  complains  was  occasioned 
by  his  own  assault  on  the  defendant,  so  that  the  act  of  the 
defendant  became  necessary  for  the  defence  of  his  person,  the 
action  cannot  be  maintained^,  because  the  law  will  permit 


r  Stante  t.  Pricket,  I  Campb.  473.  tings,  5th  April,  178S.  coram  Bul- 

I  hingkam  t.  QummM,  London  Sit-        ler  J.  BuUer^i  N.  P.  6th  ed.  17. 

t  Ck>ckcioft  T.  Smith,  Salk.  64t. 
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any  degree  of  violence  to  be  justified^  if  it  be  necessary  for 
the  safety  of  the  person.  This  defence  or  justification^  which 
is  the  most  usual  in  this  action^  and  which  is  technically  termed 
son  assault  demesne,  must  be  pleaded  specially'.  In  like 
manner  a  defendant  may  justify  an  assault  and  battery  in  the 
defence  of  his  wife,*  cnild  (5),  or  servant**  (6).  So  a  wife 
may  justify  in  defence  of  her  husband  <^,  a  child  of  a  parent, 
and  a  servant  in  defence  of  the  person  of  his  master^.  Where 
a  servant  justifies  in  defence  of  his  master,  it  ought  to  be 
alleged  in  the  plea  that  the  plaintiff  would  have  beat  the 
master,  if  the  servant  had  not  interposed.  In  trespass*, 
assault,  and  battery,  against  A.  and  B.,  A  pleaded  son  assault, 
and  B.  pleaded  that  he  was  servant  to  A.,  and  that  the  plain- 
tiff having  assaulted  his  master  in  his  presence,  he  in  defence 
of  his  master  struck  the  plaintiff.  On  demurrer,  the  plea  was 
holden  ill ;  for  the  assault  on  the  master  might  be  over,  and 
the  servant  cannot  strike  by  way  of  revenge,  but  in  order  to 
prevent  an  injury ;  and  the  right  way  of  pleading  is,  that  the 
plaintiff  would  have  beat  the  master  if  the  servant  had  not 
interposed /^oti/  ei  bene  licuit.    Judgment  for  the  plaintiff. 

^^  If  a  person  comes  up  to  attack  me  and  I  put  myself  in  a 
fighting  attitude,  this  is  not  an  assault  on  my  part,  and  will 
not  msJce  out  for  that  person  a  plea  of  son  assault  demesne"  ' 

Justification  in  Defence  of  Possession. — So  a  defendant  may 
justify  in  defence  of  his  jpossession  ? :  as  if  A.  enter  the  dose 
of  B.  unlawfully,  B.  having  first  requested  (7)  A.  to  depart, 
may,  on  his  refusal,  justify  laying  his  hand  on  A.  in  order  to 
remove  him^.  It  must  be  observed,  that  B.  ought  not  to 
begin  with  striking,  or  offering  violence  to  A*.,  for  the  law  in 
the  first  instance,  merely  allows  B.,  in  defence  of  his  posses- 

z  2  I  Inst.  282.  b.  263.  a.  e  Barfoot  v.   Reynoldi    and  another, 

a  2  Rol.  Ab.  546.  (D.)  pi.  18  Bro.  Tres-  Str.  953. 

pass,  pi.  128.  f  Per  Lyndhurst  C.  B.  Moriarty  y. 

b  2  Rol.  Abr.  646.  (D.)  pi.  2.  Brookes  6  C.  &  P.  685. 

c  Leward  v.  Basely,  Ld.  Raym.  62.  g  2  Rol.  Abr.  548.  (G.)  pi.  2. 

d  2  Rol.  Abr.  546.  (D.)  pi.  8.  Adm.  h  See  the  form,  2Ltttw.  1435. 

per  Cur.  in  Ld.  Raym.  62.  and  Salk.  i  2  Inst  316. 

407. 

(5)  Clerk's  Assistant,  p.  90,  91. 

(6)  In  Leewerd  v.  Basilee,  Salk.  407.  Ld.  Raym.  62,  it  was  said 
by  the  coiirt,  that  a  master  could  not  justify  an  assault  in  defence  of 
bis  servant,  because  the  master  might  have  an  action  per  quod  servi' 
tium  amisit ;  which  opinion  is  adopted  in  Bull.  N.  P.  18. 

(7)  Every  impositio  manwum  is  an  assault  and  battery,  which  can- 
not be  justified  upon  account  of  breaking  the  close  in  law  without  a 
previous  request.     Greeny.  Goddard,  SsBt.  641. 
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mon^  to  lay  his  hand  gently  on  A.     Hence  a  charge  of  beatings 
wounding^  and  knoclang  the  party  down^  cannot  be  justified 
by  a  plea  of  mollUer  mantis  imposuit  \     If  indeed  A.  should 
forcibly  resist  the  endeavour  to  remove  him,  it  will  then  be 
lawful  to  oppose  force  to  force,  and  any  degree  of  violence 
which  may  be  necessary  in  self  defence  will  be  justifiable.     If 
the  entry  of  the  close  be  forcible,  as  by  breaking  down  a  gate^ 
or  die  like,  a  previous  reguest  is  xmnecfessary/;  for  acts  of  vio- 
lence, on  die  part  oif  the  trespasser,  may  be  instantly  opposed 
by  such  other  acts  of  violence  on  the  part  of  the  owner,  as 
may  be  necessary  for  the  immediate  defence  of  his  possession. 
Trespass,  assault,  and  battery,  with  a  stick  ^  :  the  defendant 
pleaded  as  to  the  assault  and  battery,  that  he  was  possessed  of 
a  close,  and  that  the  plaintiff,  with  force  and  arms  and  with  a 
strong  hand  as  much  as  in  him  lay,  did  attempt  and  endeavour 
forcibly  to  break  into  and  enter  the  said  close,  whereupon  the 
defendant  resisted  and  opposed  such  entrance,  and  defended 
his  possession  as  it  was  lawful  for  him  to  do,  and  that  if  any 
injury  happened  to  the  plaintiff,  it  was  in  defence  of  the  pos- 
session of  the  close.     Replication,  de  injurid  sudproprid  abs^ 
que  tdU  causd,  and  issue  fomid  for  the  defendant.     A  motion 
was  made  to  enter  up  judgment  for  the  plaintiff,  notwithstand- 
ing the  justification,  which  was  foimd  for  the  defendant,  on 
the  ground  that  the  plea  could  not  be  supported,  on  the  autho- 
rity of  Jones  V.  TVesUian^  1  Mod.  36.  where  Twisden,  J.  said 
^  you  cannot  justify  the  beating  of  a  man  in  defence  of  your 
possession,  but  you  may  say  that  you  did  moUiter  manus 
imponerey"  &c.    The  case  havmg  been  argued.  Lord  Kenyon, 
C.  J.  said,  that  the  plaintiff  could  not  succeed  in  his  applica- 
tion, miless  he  could  show  that  the  words  molliter  manus 
imposyU  were  mere  technical  words ;  that  a  party  might  re- 
sist and  oppose  force  by  force,  in  defence  of  his  possession, 
if  necessary ;  if  the  resistance  were  excessive,  the  plaintiff 
mi^ht  shew  that  in  a  new  assignment.     Lawrence,  J.  said, 
'^  Uiat  the  general  form  of  pleading  had  been  by  molliter  manus 
inqfOSuU,  and  on  this  ground  that  the  defendant  ought  not, 
in  the  first  instance,  to  begin  with  striking  the  plaintiff,  but 
the  law  allows  him  either  in  defence  of  his  person  or  posses- 
sion to  lay  his  hand  on  the  plaintiff,  and  then  he  may  say,  if 
any  further  mischief  ensued,  it  was  in  consequence  of  the 
plaintiff^s-^own  act ;  so  that  die  battery  follows  from  the  re- 
sistance.    But  it  does  not  necessarily  follow  from  any  thing 
stated  in  this  plea,  that  the  defendant  did  more  than  gendy 
lay  his  hands  on  the  plaintiff  in  the  first  instance ;  and  if  not, 

h  Oregoiy  and  Wife  ▼.  Hill,  8  T.  R.  299    k  Weaver  ▼.  Biish,  8  T.  It  78^ 
i  Green  v.K^oddard,  Salk.  f^l. 
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this  plea  may  stand  consistently  with  the  authorities/'  Rule 
discharged.  In  framing  justifications  in  defence  of  posses- 
sion,  it  is  not  necessary  for  the  defendant  to  set  forth  the  par- 
ticulars of  his  title ;  it  is  sufficient  to  state  that  defendant  was 
possessed,  &c.  for  this  is  merely  an  inducement  and  convey- 
ance to  the  substance  of  the  plea.  Trespass  of  assault,  battery, 
and  wounding.  Plea  to  the  wounding,  not  guilty^  and  to  the 
assault  and  battery,  tKat  he  was  possessed  of  an  house  for 
years ;  that  the  plaintiff  entered  his  house,  Wd  would  have 
thrust  him  out  of  possession  thereof,  whereupon  he  molliter 
manus  imposuity  to  put  him  out,  and  the  harm,  if  any  done, 
was  in  defence  of  his  own  possession.  On  demurrer,  it  was 
contended,  that  the  defendant  ought  to  have  set  forth  parti- 
cularly, who  made  the  lease,  when  it  was  made,  and  for  how 
many  years ;  but  the  court  held  the  plea  good ;  for  the  state- 
ment of  the  possession  for  years  was  only  an  inducement  and 
conveyance  to  the  justification,  the  substance  of  which  was, 
that  he  offered  to  thrust  him  out  of  the  possession  of  his 
house,  and  that  the  title  or  interest  not  coming  in  question,  it 
was  not  necessary  that  the  allegation  should  be  as  certain  as 
where  a  claim  was  made  by  the  defendant.  The  observations 
which  have  been  made  in  respect  of  the  defence  of  real  pro- 
perty, apply  also  to  the  defence  of  personal  property,  for  the 
protection  of  which  the  law  will  not  permit  violence  to  be 
offered  in  the  first  instance ;  and  although  it  be  not  necessary 
in  this  case  to  request  the  person  who  has  taken  the  property 
to  restore  it,  yet,  unless  such  property  is  seized,  or  attempted 
to  be  seized,  ybrc£6/y,  the  owner  cannot  justify  any  thing  more 
than  gently  laying  his  hands  on  the  trespasser  in  order  to 
recover  it. 

Justifications  by  Officers  executing  Process. — In  like  man- 
ner a  sheriff's  officer  cannot  justify  any  act  more  than  laying 
his  hand  on  another  for  the  purpose  of  executing  legal  process, 
unless  acts  of  violence  become  necessary  by  a  resistance 
on  the  part  of  the  person  apprehended,  or  an  endeavour  to 
rescue  himself™.  A  battery  cannot  be  justified  by  shewing 
an  arrest  merely**,  because  an  arrest  may  be  made  without 
touching  the  person,  as  if  a  bailiff  comes  into  a  room  where 
the  defendant  is,  and,  having  locked  the  door,  tells  him  that 
he  is  arrested,  that  is  an  arrest ;  for  the  defendant  is  in  the 
custody  of  the  officer.  In  consequence  of  this  decision  it 
was  doubted,  whether  a  defendant  could  justify  a  battery 
by  stating  that  he  gently  laid  his  hands  on  the  plaintiff;  but 

1    Skcvill  V.  Avery,  Cro.  Car.  138.  Str.  1049.  and  Ca.  Temp.  Hard-  298. 

m  Tniscott   v.   Carpenter  and   Man,        more  fully  reported. 

Lord  Raym.  229.  Williams  v.  Jones,    n  Williams  v.  Jones,  Ca.  Temp.  Hard. 

298. 
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this  mode  of  pleading  was  adjudged  to  be  good^  in  Titley  v. 
FoafolJy  Willes,  688.  And  in  Tottage  v.  Petiy^  Ca.  Temp. 
Hardw.  358.  and  MSS.  where  to  trespass  for  assaidt  and 
battery^  the  defendant  as  to  the  assault  and  battery  pleaded, 
that  the  plaintiff  entered  his  house  without  his  leave,  and 
there  disturbed  him ;  whereupon  the  defendant  requested  the 
plaintiff  to  quit  his  house,  and  because  the  plaintiff  would  not, 
the  defendant  gently  laid  his  lumds  on  the  plaintiff  to  thrust 
him  out:  on  demurrer,  the  case  of  Williams  v.  Jones  was 
cited  as  an  authority  to  shew  that  this  plea  was  bad;  but 
Lord  Hardwicke,  C.  J.  said,  "  It  was  not  determined  by  us 
in  Williams  v.  JoneSj  that  a  battery  could  not  be  justified  by 
a  molliter  mantis  imposuity  but  that  it  could  not  be  justified  by 
merely  shewing  an  arrest.'^  The  court  were  clearly  of  opi- 
nion that  the  plea  was  good,  and  gave  judgment  for  the  de- 
fendant (8).  Regularly,  when  the  defendant  justifies  under  a 
writ,  warrant,  precept,  or  any  other  authority,  he  must  set  it 
forth  in  his  pleaP. 

Other  Justifications, — The  law  looks  with  an  indulgent  eye 
on  such  acts  of  discipline  as  are  necessary  for  the  preserva- 
tion of  social  order.  Hence  a  master  may  moderately  cor- 
rect his  servant,  a  parent  chastise  his  child,  and  a  school- 
master his  scholar^i.  In  like  manner  an  officer  may  justify 
the  moderate  and  reasonable  correction  of  those  who  are 
placed  under  his  command,  if  they  disobey  his  orders ;  and 
under  particular  circumstances  a  person  may'  lay  hands  on 
another,  in  order  to  serve  him  with  process.  The  defen- 
dant may  justify  even  a  maihem%  if  done  by  him  as   an 

p  1  Inst.  283.  a.  Matthews  ▼.  Gary,  3  s  Lane  and  Degbergr^  H.  1 1  W.  3.  per 

Mod.  137.  138.  Garth.  73.  S.  C.  Treby,  C.J.  London  Sittings.  Salk. 

q  Rastal's  Entr.  613.  pi.  18.  Ed.  2nd.  MS.  Gilb.  Ev.  37.  Ed.  1761.     Bull, 

r  Harrison  ▼.  Hodgson,  10  B.&C.  445.  N.  P.  19.  S.  C. 


(8)  See  an  excellent  note  on  this  sabject,  and  on  the  manner  of 
pleading  jastifications  of  this  kind  by  Seij.  WiUiams,  in  Green  v. 
Jones,  1  Saund.  296.  "An  officer  cannot  justify  more  than  the 
assault,  by  virtue  of  the  arrest,  without  shewing  that  the  plaintiff 
resisted  or  endeavoured  to  rescue  himself,  unless  it  be  by  way  of 
molliter  manus  imposuit,  and  in  that  manner  he  may  justify  the  beat' 
ing  without  shewing  any  resistance  or  attempt  to  rescue"  Bull.  N. 
P.  19.  cites  Titley  v.  Foxall.  In  this  case,  however,  as  well  as  in 
the  case  of  a  plea  of  resistance,  or  an  attempt  to  rescue,  it  is  com- 
petent to  the  plaintiff  to  reply  an  imjustifiable  or  subsequent  bat- 
tery, as  suggested  by  Kingsmil,  J.  in  a  case  in  21  H.  7.  "  Que 
puis  eel  matter-  de  ces  mains  le  defendant  batit  le  plaintiff."  See 
Dumibrd's  note,  WiDes's  Reports,  p.  17.  n.  (b). 
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officer  in  the  army  for  disobeying  orders ;  and  he  may  give 
in  evidence  the  sentence  of  the  council  of  war  upon  a 
petition  against  him  by  the  plaintiff;  and  if  by  the  sentence 
the  petition  is  dismissed^  it  will  be  conclusive  evidence  in 
favour  of  the  defendant.  The  several  preceding  instances  of 
justifications  must^  as  has  been  observed  with  respect  to  the 
justification  of  ^on  assault  demesneyhe  pleaded  specially ^  In 
firaming  these  pleas  care  must  be  taken  that  the  battery  be 
admitted  and  confessed ;  otherwise^  on  demurrer^  the  plaintiff 
will  be  entitled  to  judgment ;  for  it  is  a  rule  of  pleadmg  that 
the  party  justifying  must  shew  and  admit  the  fiict.  The 
fact  admitted  must  also  amount  in  law  to  a  battery  by  the 
defendant,  otherwise  it  will  not  be  tantamount  to  an  admis- 
sion^ and  the  plea  will  be  bad,  as  being  in  violation  of  the 
preceding  rule;  although  the  defendant  might  have  suc- 
ceeded, if  he  had  pleaded  the  general  issue.  The  following 
case  will  illustrate  this  position : — Trespass,  assault,  and  bat- 
tery. The  defendant  pleaded  that  he  was  riding  on  a  horse 
in  the  king's  highway ^  and  that  his  horse  being  fiightened,  ran 
away  with  him,  and  that  the  plaintiff  was  desired  to  go  out  of 
the  way,  and  did  not,  and  the  horse  ran  upon  the  plaintiff 
against  the  defendant's  will.  On  demurrer,  the  plaintiff  had 
judgment,  because  the  defendant  had  justified  the  battery, 
and  yet  had  not  confessed  that  which  amounted  to  a  battery 
by  himself;  for  if  the  horse  ran  away  against  the  will  of  the 
rider,  it  could  not  be  said,  with  any  colour  of  reason,  to  be  a 
battery  in  the  rider  (9) ;  it  was  admitted,  however,  by  the 
court,  that  if  .the  defendant  had  pleaded  not  guilty,  this  mat- 
ter might  have  acquitted  him  upon  evidence. 

Of  local  and  transitory  Justifications. — If  the  cause  of  the 
justification  be  local' ;  as  if  a  constable  of  a  town  in  another 
county  arrests  a  man  that  breaks  the  peace,  the  constable 
may  traverse  the  county  in  which  the  declaration  is  laid : 
but  he  must  not  only  traverse  that  but  all  other  places^ 
saving  in  the  town  whereof  he  is  constable^.  So  if  the  de- 
claration charge  the  defendant  with  an  assault  and  battery 
in  London,  if  the  defendant  justify  in  defence  of  his  pos- 
session at  Waltham,  in  Essex^  he  ought  to  traverse  every 

t   1  Inst.  282.  b.  x  1  Inst.  282.  a.  b. 

u  Gibbons  v.  Pepper,  Salk.  637.  and    y  Peacock  v.  Peacock,  Cro.  El».  705, 
Lord  Raym.  38. 


(9)  If  A.  beats  the  horse  of  B.  whereby  he  runs  against  Q.,  A.  is 
the  trespasser,  and  not  B.  So  if  A.  takes  the  hand  of  B.  and  with  it 
strikes  C,  A.  is  the  treD|iaBser,  and  nof  B.  Per  Cur.  Salk.  638.  and 
Ld.  Rayra.  39. 
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other  place  except  Waltham*.  To  traverse  the  perish  and, 
not  the  county  will  be  bad  on  demurrer^  If  the  matter  of 
the  justification  be  transitory^  it  ought  to  follow  the  place 
laid  in  the  declaration^.  An  action  was  brought  for  a  battery 
at  DS^  the  defendant  justified  under  the  command  of  certain 
bailiffs  executing  legal  process  at  S.  in  the  same  coxmty. 
The  plea  was  holden  to  be  bad ;  for  as  the  bailiffs  have  au- 
thority throughout  the  whole  county^  the  cause  of  justification 
was  not  locals  so  that  the  defendant  ought  to  have  justified 
in  the  same  place  in  which  the  plaintiff  had  declared.  A 
battery  in  his  own  defence  is  not  local^^  but  may  be  justified 
in  every  place ;  consequently^  such  a  justification^  according 
to  the  preceding  rule,  must  follow  the  place  laid  in  the  de- 
claration. If  a  justification  be  at  the  same  time  and  place,  it 
is  needless  to  aver,  that  it  is  the  same  trespass®.  Where  the 
defendant  pleads  a  local  justification^,  the  plaintiff  may  vary 
in  his  replication,  either  in  time  or  place,  nrom  the  time  or 
place  laid  in  the  declaration,  and  it  will  not  be  a  departure. 
To  an  action  for  an  assault  and  battery,  the  defendant  may 
plead  not  guilty  within  foiu*  years  next  after  the  cause  of 
action  fir ;  but  if  he  mistakes  the  limitation  of  time,  and  pleads^ 
not  guilty  within  six  years,  the  plea  will  be  bad  on  demurrer^. 
From  a  modem  case  it  appears  that  this  demurrer  must  be 
specials 

Of  the  Replication. — ^The  usual  replication  to  the  preceding 
justifications,  where  they  consist  merely  of  matter  of  fact, 
triable  by  the  country,  as  son  assault  demesne,  is,  that  the  de- 
fendant committed  the  trespass  of  his  own  wrong,  and  with- 
out the  cause  alleged  by  hun  in  his  plea.  This  is  termed  a 
replication  de  injurid  sud  proprid  absque  tali  causd.  If  the 
defendant  pleads  son  asscndt  demesne^  and  the  plaintiff  can 
justify  it,  such  justification  ought  to  be  pleaded  specially; 
for  it  cannot  be  nven  in  evidence  under  the  general  replica- 
tion of  de  injuria  sud  proprid.  On  the  general  repUcation  of 
de  injurid  sud  proprid  to  son  assault  demesne\  the  plaintiff 
cannot  give  in  evidence  a  battery  at  a  day  and  place  different 
from  that  laid  in  the  declaration.  Hence  if  diere  were  two 
assaults,  one  of  which  the  defendant  can  justify,  and  the 

z  Bridgwater  v.  Bytfaway,  8  Lev.  1 13.  h  Blackmore  v.  Tidderley,  Salk.  423. 

a  Johnaon  v.  Burton,  Cro.  Eliz.  860.  and  Lord  Raym.  1099. 

b  1  Inst  282.  a.  b.  i   Macfadzen  v.  OlWant,  6  East,  388. 

c  Bridgwater  v.  Bythway,  3  Lev.  113.  k  King  and  ux.  v.  Phippard,  Carth. 

d  Purset  v.  Hutchings,  Cro.  Eliz.  842.        2hl.  Webber  v.  Liversuch,  1  Peake 

e  King  and  uz.  v.  Phippard,  Carth.  281.        Add.  C.  61. 

f  Serle  v.  Darford,  Ld.   Raym.  120.  1   Downs  v.  Skiymsher,  1  Bi«wnl.  R. 

and  Lutw.  1435.  233. 

g  21  Jac.  1.  c.  10.  s.  3. 
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other  not",  the  plaintiff  must  new  assign  the  assault  for 
which  he  brought  his  action  (10),  otherwise  the  defendant 
will  be  entitled  to  a  verdict  on  his  justification.  Where  the 
plaintiff  declares  of  a  single  act  of  assault  and  battery",  to 
which  the  defendant  pleads  son  assault  demesne,  the  plaintiff 
cannot  reply  de  injund  svA  propridy  and  also  new  assign  tiiat 
the  defendant  beat  the  plwntiff  in  a  more  violent  manner 
than  was  necessary  for  the  defence  of  himself ;  because  such 
replication  and  new  assignment  constitute  in  effect  a  double 
replication,  which  is  not  Slowed  by  the  rules  of  pleading. 


IV.  Verdict  and  Judgment. 

# 

Damages  may  be  given  in  this  action  not  merely  for  the 

corporal  injury,  which  in  many  cases  may  be  very  small,  but 

also  for  the  degrading  insult  with  which  it  is  accompanied. 

Against  joint  trespassers  there  can  be  but  one  satisfaction*', 

and,  therefore,  if  they  are  sued  in  one  action,  although  they 

sever  in  pleas  and  issues,  yet  one  jury  shall  assess  damages 

for  all ;  and  if  all  the  issues  are  found  for  the  plaintiff,  the 

jurors  ought  not  to  sever  the  damages,  for,  if  they  do,  the 

verdict  wUl  be  vicious  (11).    And  if,  in  such  case,  judgment 

be  entered  for  the  separate  damages,  such  judgment  will  be 

m  3  Roll.  Abr.  680.  (C.)  pi.  3.  Walsby  n   Franks  y.  Morris,  10  East^  81,  n. 

▼.  Oakley,    London  sittings  after  o    Hob  66.  Heydon's  case,  5th  Retol. 
M.  T.  40  Geo.  3.  MSS.  S.  P.  per  11  Rep.  7. 

Kenyon,  C.  J. 

J 

(10)  "If  there  were  two  batteries  on  one  day,  and  the  one  were 
on  the  plaintifTs  own  assault,  and  the  other  not,  if  the  defendant 
will  justify  one  de  son  assault  demesne  the  plaintiff  may  make  a  new 
assignment  of  the  other  battery,"  per  Cur.  in  Elwis  v.  Lotnbe,  6 
Mod.  120.  A  new  assig^nment,  however,  in  these  cases,  is  only 
necessary  where  there  is  but  one  count  in  the  declaration ;  for  if  the 
declaration  contain  as  many  counts  as  there  were  assaults,  &c.  and 
some  of  them  cannot  be  justified,  the  plaintiff  may  prove  those  with- 
out a  new  assignment.     Bull.  N.  P.  17. 

(11)  On  the  trial  of  an  action  against  two  defendants  A.  and  B. 
it  was  proved  that  the  assault  by  A.  was  more  violent  than  that  by  B. 
Lord  Ellenborough,  C.  J.  told  the  jury  that  the  damages  could 
not  be  severed,  so  as  to  give  more  damages  against  A.  than  against 
B.  but  that  they  might  give  their  verdict  against  both,  to  the 
amount  which  they  thought  the  most  culpable  ought  to  pay.  Brown 
V.  Allen  and  Oliver,  4  Esp.  N.  P.  C.  158.  See  Lowfield  v.  Ban- 
croft,  Str.  910.  and  Bull.  N.  P.  15.  to  the  same  effect. 
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ferroneousP.  But,  before  judgment,  the  defect  of  the  verdict 
may  be  cured^  by  the  entry  of  a  nolle  prosequi  against  all  the 
defendants,  except  one,  and  taking  judgment  against  that  one 
only*i.  So  if  joint  defendants  suffer  judgment  by  default, 
and  the  plaintiff  execute  separate  writs  of  inquiry  against 
them,  whereupon  several  damages  are  given,  it  is  irregular ; 
and  if  final  judgment  be  entered  for  diose  damages,  such 
judgment  will  be  erroneous^.  But,  before  final  judgment, 
the  court  will  permit  the  plaintiff,  in  order  to  cure  the  error, 
to  set  aside  his  own  proceedings,  upon  payment  of  costs,  and 
to  issue  a  new  writ  of  inquiry. 


V.  0/ the  Costs. 


By  Stat.  22  and  23  Car.  2.  c.  9.  (12)  ^'  In  all  actions  of  as* 
sault  and  battery,  wherein  the  judge  at  the  trial  of  the  cause 
shall  not  certify  under  his  hand  upon  the  back  of  the  re- 
cord, that  an  assault  arid  battery  was  sufficiently  proved  by 
the  plaintiff  against  the  defendant,  the  plaintiff,  in  case  the 
jury  shall  find  the  damages  to  be  under  the  value  of  forty 
shillings,  shall  not  recover  more  costs  than  the  damages  so 
found  shall  amount  \mto.''  It  is  not  necessary  that  the 
certificate  should  be  granted  at  the  trial;  if  it  oe  granted 
within  a  reasonable  time  after,  it  is  sufficient,  for  the  words 
of  the  statute  cannot  be  expounded  literally.  Hence  where 
the  certificate  was  granted  four  days  after  the  trial,  but  before 
the  judge  had  left  the  assize  town,  it  was  holden^  sufficient. 
Upon  this  statute,  which  does  not  extend  to  writs  of  inquiry'*, 
it  must  be  observed,  that  a  certificate  of  an  assault  only  is 
not  sufficient  to  entitle  the  plaintiff  to  full  costs  ^,  and,  con- 
sequently, although  an  admission  on  the  record  of  a  battery, 
by  a  justification  of  it,  will  supersede  the  necessity  of  a  certi- 
ficate y,  yet  a  similar  admission  of  an  assault  only  will  not'. 
Trespass:  the  declaration  stated  that  defendant,  with  force 
and  arms  made  an  assault  on  plaintiff,  and  beat,  bruised, 

p  Crane  t.  Hummentone,   Cro.  Jac.  u  Sheldon  v.  Ludgate,  Bull.  N.  P.  329. 

1 13.  Hill  V.  Goodchild,  5  Burr.  2791.  x  Smith  v  Neesam,  2  Lev.  102. 

q  Rodney  v.  Strode,  Carth   19.  y  Smith  v.  Edge,  6  T.  R.  562. 

a   Mitchell  v.  Millbank,  6  T.R.  199.  z  I%ge  v.  Creed,  3  T.  R.  391.  Bren- 
t  Johnion  v.  Stanton,  2  B.  Ik,  C.  621.  nan  v.  Redmond,  1  Taunt.  16. 


(12)  Extended  to  courts  of  Great  Sessions  for  Wales  and  Chester, 
Court  of  Common  Pleas  for  county  pcJatine  of  Lancaster,  and  Court 
of  Pleas  for  county  palatiiie  of  Durham,  by  stat.  11  &  12  W.  3.  c.  9. 
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wounded^  and  ill  treated  him.  Defendant  pleaded  the  general 
issue^  and  two  special  pleas^  omitting  the  beating,  bruising, 
aYid  wounding,  as  stated  in  the  declaration,  and  justifying  the 
assaulting  and  ill-treating  only.  These  pleas,  m  substance, 
stated  that  J.  S.  being  possessed  of  a  house,  in  which  a  boy 
was  making  a  noise,  the  defendant,  as  his  servant,  gently  laia 
his  hands  upon  the  boy  to  remove  him,  when  plaintiff,  unlaw- 
fully interfered  to  assist  the  boy,  whereupon  the  defendant 
fi^endy  laid  his  hand  on  plaintiff  to  prevent  him  from  inter- 
fering, concluding  with  a  traverse  of  the  assault  elsewhere 
than  in  the  house.  Replication,  de  injurid  sud  proprid  and 
issue  thereon.  Verdict  for  plaintiff,  damages  1b.  Held,  that 
the  special  pleas  admitted  a  battery,  and  that  plaintiff  was 
entitled  to  his  full  costs,  although  the  judge  had  not  certified^ 
But  if  the  defendant  justify,  and  thereupon  the  plaintiff  make 
a  new  assignment,  to  which  the  defendant  pleads  the  general 
issue,  the  plaintiff  will  have  no  more  costs  ^  than  damages 
vrithout  a  certificate.  It  should  seem  that  there  was  not,  in 
this  case,  any  issue  on  the  justification. 

An  injury  to  a  personal  chattel,  although  laid  in  the  same 
declaration  with  an  assault  and  battery,  is  not  within  the  sta- 
tute<^ ;  but  this  rule  holds  only  where  such  injury  is  a  sub- 
stantive and  independent  injury,  and  stated  in  a  distinct  and 
independent  count ;  for  where  in  trespass  for  an  assault  and 
battery^  and  tearing  plaintifi^s  clothes,  the  jury  found  that 
the  tearing  was  in  consequence  of  the  battery,  and  gave  less 
than  forty  shillings  damages,  it  was  holden  that  the  plaintiff 
was  not  entitled  to  any  more  costs  than  damages.  So  where 
in  an  action  of  assault,  and  for  tearing  the  phuntiff's  clothes^ 
the  plaintiff  recovered  less  than  forty  shillings^,  although  the 
declaration  charged  the  tearing  the  clothes  as  a  substantive 
&ct,  yet  the  tearing  being  stated  in  the  same  count  with  the 
assault  and  battery^,  and  alleged  to  have  been  done  at  the 
same  time  and  place,  it  was  holden  that  the  plaintiff  was  not 
entitled  to  any  more  costs  than  damages ;  for  the  court  will 
construe  the  declaration  so  as  to  accomplish  the  object  of  the 
statute,  and,  afler  a  general  verdict,  it  will  be  intended  that 
the  tearing  was  found  to  be  part  of  the  same  act,  and  a  con- 
sequence of  the  battery. 

By  stat.  8  and  9  W.  3.  c.  11.  s.  1.  '^  Where  several  persons 
are  made   defendants  to   any  action  or  plaint  of  trespass^ 

a  Johnson  v.  Northwood,   1    Moore,    d  Cotterill  v  Tolly,!  T  R.655.  Ham- 
(C  P.)  420*  son  v.  Ashdead,  Bull.  N.  P.  329.  and 

b  Richards  V  Turner,  Bull.  N  P.  330.        Bayer's  Rep.  91. 
5th  edit  e  Mears  v.  Greenaway,  1  H.  Bl.  291. 

c  Jllilboume  ▼.  Reade,  3  Wils.  332.         f  Lockwood  ▼.  atannard,  6  T.  R.  4b2. 

&.  P. 
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assault,  or  &lse  imprisonment,  and  any  one  or  more  of  them 
shall  be  upon  the  trial  thereof  acquitted  by  verdict,  every 
person  so  acquitted  shall  have  his  cost9  in  Uke  manner  as  if 
a  verdict  had  been  ^ven  against  the  plaintiff  and  acquitted 
all  the  defendants,  unless  the  judge,  before  whom  such 
cause  shall  be  tried,  shall,  immediately  after  the  trial  thereof 
in  open  court,  certify  upon  the  record  under  his  hand,  that 
there  was  a  reasonable  cause  for  making  such  person  a  de- 
fendant to  such  actions:/^ 

In  assault  and  battery  against  several  defendants,  one  let 
judgment  go  by  default,  and  the  others  pleaded  not  guilty^. 
On  the  trial,  the  jury  ^ve  damages  against  him  who  had 
suffered  judgment  by  default,  and  found  the  other  defendants 
not  guilty.  Wilmo^  J.  being  desired  to  'certify  that  there 
was  a  reasonable  cause  to  make  the  others  defendants,  said^ 
he  thought  the  stat.  8  and  9  W.  3.  c.  11.  s.  1.  did  not  extend 
to  this  case,  but  only  to  cases  where  some  of  the  defendants 
are  convicted  by  verdict,  and  others  acquitted.  In  this  case 
it  is  as  if  they  had  severed  in  pleading,  and  as  if  the  action 
was  against  the  others  only ;  and  on  these  grounds  he  refused 
to  certify. 

By  Stat.  3  and  4  W.  4.  c.  42.  s.  32.  ^^  Where  several  per- 
sons shall  be  made  defendants  in  any  personal  action,  and 
any  one  or  more  of  them  shall  have  a  nolle  prosequi  entered 
as  to  him  or  them,  or  upon  the  trial  shall  have  a  verdict  pass 
for  him  or  them,  every  such  person  shall  have  judgment  for 
and  recover  his  reasonable  costs,  unless,  in  the  case  of  a  trial, 
the  judge  before  whom  the  cause  shall  be  tried,  shall  certify 
upon  the  record  under  his  hand,  that  there  was  a  reason- 
able cause  for  making  such  person  a  defendant  in  such 
action.'' 

By  stat.  8  and  9  W.  3.  c.  11.  s.  4.  ^^In  all  actions  of  tres- 
pass, .commenced  or  prosecuted  in  any  of  his  Majesty's 
courts  of  record  at  Westminster,  wherein  at  the  trial  of  Uie 
cause  it  shall  appear,  and  be  certified  by  the  judge  under 
his  hand,  upon  ttie  back  of  the  record^  that  the  trespass 
upon  which  any  defendant  shall  be  found  guilty  was  wilful 
and  malicious,  the  plaintiff  shall  recover  not  only  his  da- 
mages but  full  costs." 

Of  the  Certificate  under  the  43  Eliz.  to  deprive  the  Plaintiff 
of  Costs. — ^The  preceding  statutes  enable  plaintiffs,  by  means 
of  the  judge's  certificate,  to  recover  full  costs;  it  remains 
only  to  mention  the  43d  Eliz.  c.  6.  s.  2.  which  empowers 

1^  See  Furneaux  v.  Fotherby  and  an-    h  Collins  ▼.  Harrison  and  others,  Wor- 
other,  4  Campb.  137.  cester  Lent  Ass.  1767.  MS8. 
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judges  in  all  personal  actions,  not  therein  excepted,  to  de- 
prive plaintiffs,  by  means  of  a  certificate,  which  may  be 
granted  under  certain  circumstances,  of  the  benefit  of  full 
costs.  The  provisions  of  this  statute  are  the  following* :  "  If 
upon  any  action  personal,  brought  in  any  of  the  king's 
courts  at  Westminster,  not  being  for  any  title  or  interest  of 
lands  (13),  nor  concerning  the  fireehold  or  inheritance  of 
any  lands,  nor  for  any  battery,  it  shall  appear  to  the  judges 
for  the  same  court,  and  so  signified  or  set  down  by  the 
justices  before  whom  the  same  shall  be  tried,  that  the  debt 
or  damages  to  be  recovered  therein  shall  not  amount  to  the 
sum  of  forty  shilling  or  above,  the  judges  before  whom 
any  such  action  shall  be  pursued  shall  not  award  for  costs 
to  the  plaintiff  any  greater  costs  than  the  amount  of  the 
debt  or  damages  recovered,  ])ut  less  at  their  discretion.'^ 

In  trespass  for  an  assault  and  taking  a  rope,  the  jury  gave 
eighteen-pence  damages^.  And  Mr.  Justice  Burnet,  who 
tried  the  cause,  certified  according  to  st.  43  Eliz.  c.  6.  in  or- 
der to  deprive  plaintiff  of  costs.  The  plaintiff,  however, 
moved  (as  it  was  a  new  case,)  for  costs  de  incremento,  pre- 
tending that  here  was  an  asportavity  which,  on  the  22  and 
23  Car.  2.  c.  9.  had  been  always  holden  to  carry  costs.  But 
the  court  in  this  case  refused  to  give  costs,  for  the  st.  43 
Eliz.  takes  in  all  but  a  few  excepted  cases,  of  which  this  is 
not  one.  ^^  And  though  it  has  not  been  usual  to  grant  a  cer- 
tificate on  this  act,  yet  we  have  often  known  it  threat- 
ened (14).''      It  has  been  holden^,  that  a  certificate  upon 

i    43  Eliz.  c.  6.  s.  2.  1   Holland  v.  Gore,  Sayer  on  Costs,  19. 

k  Walker  v.  Robinson,  Str.  1232.  and 
1  Wils.  93 

(13)  An  action  on  the  case,  for  a  disturbance  of  or  injury  to  the 
plaintiff's  right  of  common,  is  not  necessarily  an  action  for  any  title, 
or  interest  of  lands  ;  it  may  be  brought  in  order,  to  assert  such  title, 
or  a  right  to  such  interest ;  or  it  may  be  brought  against  a  mere 
wrong- doer,  when  the  plaintiff's  title  to  common  is  not  disputed ;  or 
a^nst  another  commoner,  where  there  is  no  question  on  the  right 
01  either  party :  in  the  two  last  cases  it  is  within  the  statute,  and  the 
judge  may  certify.     Edmonson  v.  Edmonson,  8  East,  294. 

(14)  In  White  v.  Smith,  Willes,  C.  J.  in  an  action  for  taking  sand 
on  Honnslow  Heath,  certified  under  this  statute.  A  similar  certificate 
was  granted  in  Bartlett  v.  Robbins,  C.  B.  E.  5  Geo.  3.  in  an  action  of 
assumpsit,  and  by  Kenyon,  C.  J.  in  Dand  v.  Sexton,  3  T.  R.  37.  in 
an  action  of  trespass  vi  et  armis  for  beating  a  dog,  although  it  was 
urged  that  the  statute  applied  to  those  actions  only  which  could  be 
brought  in  the  county  court,  and  that  consequently  it  did  not  extend  to 
an  action  vi  et  armis.     The  Court  of  King's  Bench  concurred  in  opi- 
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this  statute  may  be  granted  after  the  trial  of  the  cause,  the 
time  for  granting  it  not  having  been  fixed  by  the  statute. 


nion  with  Kenyon,  C.  J.  as  to  the  propriety  of  granting  this  certi- 
ficate, on  the  authority  of  the  preceding  cafies.  Wright  v,  Nuttall,  10 
B.  &  C.  492.  S.  P.  where  defendant  was  an  attorney.  In  Emmet 
T.  Lyne,  1  N.  R.  255.  Sir  J.  Mansfield,  C.  J.  certified  under 
this  statute,  in  an  action  for  fedse  imprisonment ;  the  court  were  of 
opinion,  that  the  certificate  was  rightly  granted,  hecause  an  impri- 
sonment did  not  necessarily  include  a  battery.  In  Edmonson  v.  Ed-^ 
monson,  Sutton,  haron,  certified  in  an  action  on  the  case,  for  an 
injury  done  to  the  plaintiff's  right  of  common 'by  digging  turves 
there ;  and  the  Court  of  King's  Bench  held,  that  the  certificate  was 
proper.  See  8  East,  294,  and  ante,  n.  13.  In  an  action  on  the 
Stat.  34  Geo.  3.  c.  23.  for  copying  and  selling  a  pattern  of  a  calico 
print,  of  which  the  plaintiff  was  proprietor ;  tike  stat.  expressly  gave 
the  plaintiff  such  damages  as  a  jury  would  assess,  together  with 
costs  of  suit,  yet  it  was  held  that  the  judge's  power  to  certify,  under 
the  43  Eliz.  was  not  taken  away.  Williams  v.  Miller,  1  Taunt.  400. 
And  the  same  doctrine  was  laid  down  where  the  stat.  gaxefull  costs; 
as  in  an  action  on  stat.  11  Geo.  2.  c.  19.  s.  19.  Irtvine  v.  Reddish, 
5.  B.  and  A.  796. 
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CHAR    IV. 


OF  THE  ACTION  OF  ASJSUMPSIT. 

I.  Of  the  Actum   of  Assumpsit,  and  of  the  Agreement 
for  the  Non-performance  of  which  this  Action  may 
be  maintained, 
II.  Of  the  general  Indebitatus  Assumpsit. 

III.  Of  the  Declaration. 

IV.  Of  the  Pleadings, 

1.  Of  the  General  Issue,  and  the  New  Rules  so  far 

as  they  relate  to  the  action  of  Assumpsit. 

2.  Accord  and  Satisfaction. 

3.  Infancy. 

4.  Payment* 

5.  Release. 

6.  Statutes, 

1.  Of  Limitation.  2.  Of  Set-off. 

*J.  Tender. 
V.  Damages. 


I.  Of  the  Action  of  Assumpsit,  and  of  the  Agreement  for 
the  Nonrperformance  of  which  this  Action  may  be  main- 
tained. 

1  HE  action  of  assumpsit  is  an  action  of  trespass  on  the 
case^  whereby  a  compensation,  in  damages^  may  be  recovered 
for  an  injury  sustained  by  the  non-performance  of  a  parol 
agreement.  Agreements  are  distinguished,  into  agreements 
by  specialty  and  agreements  by  parol.  The  law  of  England 
does  not  recognize  any  other  aistinction.  If  agreements  are 
merely  written,  and  not  specialties,  they  are  parol  agre«- 
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ments  \    The  action  of  assumpsit  is  confined  to  agreements  i 
by  parol^  the  action  of  covenant^  or  debt  beine  the  proper' 
remedy  for  the  non-performance  of  agreements  by  specialty. 
The  essential  parts  of  every  parol  agreement  are^  the  promise 
or  undertaking  of  one  party,  and  the  consideration  on  which 
such  promise  or  undertaking  is  founded,  proceeding  from  the 
other  party.     Sometimes  the  promise  is  expressed  by  the 
party,  and  sometimes  it  is  raised  by  implication  of  law.     In 
the  former  case  it  is  termed  an  express,  in  the  latter,  an  im- 
pUed  promise.     In  parol  agreements,  the  law  will  not  imply  / 
a  consideration;  consequently, in  actions  of  assumpsit,  a  con-/ 
sideration  must  be  stated  and  proved  (1). 

Of  the  Consideration. — ^Every  promise,  for  the  non-per- 
formance of  which  an  action  of  assumpsit  may  be  maintained, 
must  be  founded  on  a  sufficient  consideration  (2),  that  is,  a 
consideration,  either  of  benefit  to  the  defendant^,  or  of  be- 
nefit to  a  stranger*,  or  of  damage,  or  of  loss®,  sustained  by 
the  plaintifi^,  at  the  request  of  the  defendant ;  and  herein  the 

a  Per  Skinner,  C.  B.  delivering  the  T.R.24.an(lCookeT.  Ozlej.ST.  R. 

opinion  of  the  judges  in  Rann  v.  653< 

Hughes,  D.  P.  14  May,  1778,  7  T.  R.  d  Per  Gawdy  and  Fenner,  Ji.  in  Green- 

351.  n.  leaf  V.  Barker,  Cro.  Eliz.  194. 

b  Bennus  v.  Guyldley,  Cro.  Jac.  506.  e  Per  EUenborough,  C.  J.  in  Bunn  ▼. 

c  Per  Buller,  J.  in  Nerot  v.  Wallace,  3  Guy,  4  East  194. 


(1)  BilLs  of  exchange  and  proimssory  notes  form  an  exception  to 
this  rule. 

(2)  It  is  worthy  of  observation  that  Blackstone,  in  that  part  of  the 
third  volume  of  lus  Commentaries,  wherein  he  treats  of  the  action 
of  assumpsit,  has  not  either  named,  described,  or  even  alluded  to  the 
consideration  requisite  to  support  an  assumpsit ;  and,  what  is  more 
remarkable,  the  example  put  by  him  in  order  to  illustrate  the  nature 
f  if  the  action  is,  in  the  terms  in  which  it  is  there  stated,  a  case  of 
nudum  pactum :  "  If  a  builder  promises,  undertakes,  or  assumes  to 
Caius,  that  he  will  build  and  cover  his  house  within  a  time  limited, 
and  fails  to  do  it,  Caius  has  an  action  on  the  case  against  the  builder 
for  this  breach  of  his  express  promise,  undertaking,  or  assumpsit." 
See  1  Roll.  Abr.  9.  line  41.  Doct.  and  Stud.  Dial.  2.  ch.  24.  and 
Elsee  V.  Gatward,  5  T.  R.  143.  that  an  action  will  not  lie  for  a  mere 
nonfeasance,  unless  the  promise  is  founded  on  a  consideration.  This 
remark  ought  not,  neither  was  it  intended,  to  derogate  from  the 
merit  of  a  justly  celebrated  writer,  who  for  comprehensive  design, 
luminous  arrangement,  and  elegance  of  diction,  is  unrivalled.  It  is 
possible,  that  the  learned  commentator  might  have  selected  his  ex- 
ample from  Bro.  Abr.  tit.  Action  sur  le  Case,  72,  without  adverting 
to  the  omission  of  the  consideration.  See  the  remarks  of  Mr.  Justice 
Coleridge  in  his  excellent  edition  of  the  Commentaries. 
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law  of  England  adopts  and  recognizes  the  rule  of  the  civil 
law,  ex  tmdo  pacto  non  oritur  actio  ^.  But  want  of  consider- 
ation must  be  specially  s  pleaded.  Any  act  of  the  plaintiff, 
from  which  the  defendant  derives  a  benefit  or  advantage, 
or  any  labour,  detriment^,  or  inconvenience  sustained  by 
the  plaintiff,  however  smsJl^  the  benefit  or  inconvenience 
may  be,  is  a  suflBcient  consideration,  if  such  act  is  performed, 
or  such  inconvenience  suffered  by  the  plaintiff,  with  the 
consent^,  either  express  or  implied,  of  the  defendant,  or  in 
the  language  of  pleading,  '^  at  the  special  instance  and  request 
of  the  defendant.^*  It  is  however,  clearly  established,  that 
the  consideration,  must  be  of  some  value,  in  contempla- 
tion of  law  (3) ;  for  where  A.  in  consideration  that  B. 
would  make  an  estate  at  will  to  him,  as  his  counsel  should 
devise,  promised,  &c.  it  was  holden  a  void  promise,  for 
want  of  a  sufficient  consideration;  because  B.  might  im- 
mediately determine  his  will^  So  where  the  testator  had 
committed  to  the  care  of  the  defendant  his  children  "^,  and  the 
disposition  of  his  goods,  during  their  minority, /br  their  erf«- 
catioUy  and  thereupon  the  defendant  promised  the  testator  to 
procure  the  assurance  of  certain  lands  to  one  of  the  testator's 
children,  the  consideration  was  holden  insufficient;  for  the 
law  would  not  intend  that  the  defendant' had  made  any  pri- 
vate gain  to  himself,  but  that  he  had  disposed  of  the  goods 
for  the  benefit  of  the  children,  according  to  the  trust  reposed 
in  him.  The  mere  performance  of  an  act,  which  the  party 
was  by  law  boimd  to  perform,  is  not  a  sufficient  consideration. 

f    17  E.  4.  4  b  Plowd.  305.  a.  308.  b.        March  v.  Culpepper,  Cro.  Car.  70. 
g  Passenger    v.    Brookes,    1   Bingh.         t^ee  4  Taunt.  611,  and  post.  p.  48. 

N.  C.  587.  k  Stokes  V.  Lewis,  1  T.  U.  21.  Child  ▼. 
h  Williamson  v.  Clements,  1  Taunt.        Morley,  8  T.  K.  610. 

6*23.  I   1  Roll.  Abr.  23.  pi.  29. 

i  Sturlyn  v.  Albany,  Cro.   Eliz.  67.  m  Smith  v.  Smith,  3  Leon.  88.  ' 


(3)  The  case  of  Wkeatley  v.  Law,  Cro.  Jac.  667.  (recognized  by- 
Holt,  C.  J.  in  Coggs  v.  Bernard,  Lord  Raym.  920.)  in  which  it  was 
adjudged,  that  the  acceptance  of  a  sum  of  money  hy  the  defendant 
from  the  plamtiff,  for  the  purpose  of  paying  it  over  to  a  creditor  of 
the  plaintiff,  was  a  sufficient  consideration  to  support  a  promise  by 
the  defendant  to  perform  the  trust,  may  appear  an  exception  to  this 
rule.  The  exception,  however,  is  only  apparent;  for,  from  the 
report  of  the  same  case,  in  Palm.  281.  under  the  name  of  Loe^s  case, 
it  is  evident,  that  the  Chief  Justice  considered  the  detention  of  the 
money  as  a  damage  to  the  plaintiff.  Whether  the  application  of  the 
rule  was  just  in  that  case,  is  another  question.  It  is  dear,  however, 
that  the  rule  itself  was  recognized  by  the  court. 
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Hence  a  promise  made  by  the  master^  when  a  ship  was  in 
distress,  to  pay  an  extra  sum  to  a  mariner  as  an  inducement 
to  extraordinary  exertion  on  his  part,  has  been  holden  to  be 
void ;  because  a  seaman  is  bound  to  exert  himself  to  the  ut- 
most in  the  service  of  the  ship  °.  So  where,  in  the  course  of 
a  voyage,  some  of  the  seamen  deserted,  and  the  captain,  not 
being  able  to  find  others  to  supply  their  place,  promised  to 
divide  the  wages,  which  would  have  become  due  to  them, 
among  the  remainder  of  the  crew,  it  was  holden  ^,  that  this 
promise  was  void  for  want  of  a  consideration ;  for  the  deser- 
tion of  a  part  of  the  crew  was  to  be  considered  as  an  emer- 
gency of  the  voyage  as  much  as  their  death,  and  the  remain- 
der of  the  crew  were  bound,  by  the  terms  of  their  original 
contract,  to  exert  themselves  to  the  utmost  to  bring  the  ship 
in  safety  to  her  destined  port.  Natural  affection,  althoughf 
sufficient  to  raise  an  use,  is  not  a  sufficient  considerationJ~ 
whereupon  an  assumpsit  may  be  founded?  (4).  Where  A.  is 
indebted  to  B.  in  one  stun,  and  B.  indebted  to  C.  in  a  less 
sum,  if  B.  promises  A.  to  discharge  him  of  so  much  of  his 
debt,  as  amounts  to  B.^s  debt  to  C,  this  will  be  a  good  con- 
sideration for  a  promise  by  A.  to  pay  C.  the  debt  due  to  him 
from  B<i. 

The  defendant  being  indebted  to  the  testator  in  a  sum  of 
money  upon  simple  contract '',  the  plaintiff,  his  executor, 
agreed  to  take  a  less  sum,  payable  by  instalments,  in  lieu  of 
the  original  debt,  in  consideration  whereof,  the  defendant  pro- 
mised tiie  executor  to  pay  him  the  lesser  sum.  On  assump- 
sit brought,  an  exception  was  taken,  in  arrest  of  judgment, 
that  the  consideration  was  insufficient,  because  it  did  not  ajv 
pear  that  the  plaintiff  had   discharged  the  defendant  of  the 

n  Harris  v.  Watson,  Peake,  N.  P.  C.     p  Agreed  by  the  court,  in  Bret.  v.  J.  S. 

72.  Lord  Kenyon,  C.  J.  and  wife,  Cro.  Eliz.  765. 

o  Stilk  V.  Myrick,  2  Campb.  317.  q  Gouldsborough,  49. 

r   Goring  V.  Goring,  Yelv.  10,  11. 


(4)  A  release  of  an  equity  of  redemption  is  a  good  consideration, 
and  the  common  law  will  take  notice,  that  the  mortgagor  has  an 
equity  to  be  relieved  in  Chancery.  Thorpe  v.  Thorpe,  Lord  Raym. 
663.  But  see  Preston  v.  Christmas ,  2  Wils.  87.  where  it  was  holden, 
that  the  release  of  an  equity  of  redemption  was  not  of  any  value  in 
contemplation  of  law.  In  Wells  v.  Wells,  1  Lev.  273,  a  release  of  an 
equitably  interest  was  held  a  good  consideration  How  far  a  moral 
obligation  is  a  sufficient  consideration,  and  what  must  be  understood 
by  that  term,  see  an  elaborate  note  by  the  learned  reporters  of  the 
cases  adjudged  in  the  Court  of  Common  Pleas,  in  Wennall  v.  Adney^ 
3  Bos.  and  Pul.  249. 


48  ASSUMPSIT. 

ori^nal  debt.  But  the  objection  was  oyer-ruled^  because  the 
original  debt  being  due  to  the  plaintiff^  as  executor^  the  action 
to  recover  that  must  have  been  in  die  detinet ;  but  by  the 
agreement  on  the  part  of  the  plaintiff  to  take  a  less  sum^  and 
the  promise  by  the  defendant  to  pay  that  sum^  it  became  the 
proper  debt  of  the  plaintiff^  and  the  action  for  it  maintainable 
m  his  own  name^  without  being  named  executor.  And  (by 
Yelverton,  Justice^)  although  the  less  sum  is  not  any  satisfac- 
tion of  the  greater^  because  they  are  both  of  one  nature^  yet 
in  respect  that  the  nature  of  the  action  was  changed^  it  was^ 
thererore,  a  good  consideration. 

In  order  to  facilitate  the  making  of  an  agreement,  for  which 
there  was  sufficient  consideration  between  the  plaintiff  and  a 
third  person^  the  defendant^  who  received  no  benefit  to  him- 
self by  the  agreement,  became  party  thereto  ;  it  was  holden, 
that  as  the  agreement  was  such  as  the  plaintiff  would  not  have 
made,  imless  the  defendant  had  acceded,  there  was  a  sufficient 
consideration  for  the  defendant's  promise  K 

Forbearance  ofSmt-^in  what  Cases  a  sufficient  Considera- 
tion.— If  a  creditor,  at  the  request  of  Ms  debtor y  forbear  to 
sue  him  for  a  certain  time,  that  is  a  sufficient  consideration 
for  a  new  promise,  by  the  debtor  for  the  non-performance  of 
which  an  action  of  assumpsit  may  be  maintained.  So  if  a 
creditor  at  the  request  of «/.  S,  forbear  to  sue  his  debtor  for 
a  certain  time  \  that  is  a  sufficient  consideration  to  support  a 
promise  by  J,  S,  to  pay  the  debt  But  by  Stat,  of  Frauds, 
29  Car.  2.  c.  3.  s.  4.  this  agreement  must  be  in  writing  \  For- 
bearance to  sue  an  executor  (having  assets)  for  a  certain  time 
upon  a  simple  contract  debt  of  his  testator,  is  a  good  consi- 
deration to  foimd  a  promise  by  the  executor  to  pay  the  debt  *. 
So  forbearance  to  sue  an  executor  for  a  reasonable  time  for 
the  debt  of  his  testator,  although  the  executor  have  not  assets  7; 
but  the  agreement  by  the  executor  to  pay  the  debt  must  be 
in  writing  *,  otherwise  it  will  be  void  by  Stat,  of  Frauds, 
29  Car.  2.  c.  3.  s.  4.    That  a  forbearance  to  sue  may  be  a  good 

'  consideration,  such  forbearance  must  either  be  absolute  ^,  or 
for  a  definite  portion  of  time  ^,  or  a  reasonable  time  ^ ;  for- 

.  bearance  for  a  little  *^,  or  some  time  %  is  not  sufficient.  In  cases 

B   Bailey  v.  Croft,  4  Taunt.  611.  z  Grindall  v.  Davies,  1  Freem.  632. 

t    I  Roll.  Abr.  27.  pi.  49.  a  Mapes  v.  Sidney,  Cro.  Jac.  683. 

u  King  ▼.  Wilson,  per  Raym.  C.  J.  b  Pish  v.  RichaniBon,  Cro.  Jac.  47. 

^tr-  ^73.  c  Johnson  v.  Whitchcott,  I  Roll.  Abr. 
X  Fish  ▼.   Richardson,  Cro.  Jac.  47.        24.  pi.  33. 

and  Yelv.  66.  Conflnned  in  Bond  v,  d  1  Roll.  Abr.  23,  pi.  25. 

Payne,  Cro.  Jac.  273.  e  Id.  pi.  26. 
y  Johnson  V.  Whitchcott,  1  Roll.  Abr. 

24.  pi.  33. 
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where  an  action  is  brought  against  a  defendant^  on  a  promise 
made,  in  consideration  of  forbearance  of  suit,  an  objection 
will  not  be  allowed,  after  -verdict,  that  the  declaration  does 
not  state  how  the  original  debt  accrued ;  for  this  is  only  in- 
ducement to  the  action  ^  So  if  the  declaration  omit  to  state 
to  whom  the  plaintiff  forbore  and  gave  day  of  payment,  the 
omission  will  be  cured  by  verdicts^.  But^  upon  special  de- 
murrer, it  has  been  holden  not  sufficient  to  state  a  consider- 
ation to  forbear  generaUy,  unless  it  be  also  shewn,  that  there 
was  some  person  to  be  rorbome.  Plaintiff  declared,  that  B., 
since  deceased,  was  at  his  death  indebted  to  the  plaintiff  in  a 
sum  of  money  for  goods  sold  and  dehvered  ^,  whereof  defen- 
dant Nancy  had  notice,  and  thereupon,  afler  the  death  of  B. 
defendant  Nancy,  before  her  marriage  with  other  defendant  A. 
in  consideration  of  the  premises,  and  also  in  consideration 
that  plaintiff  would  forbear  and  give  day  of  payment  of  said 
sum  of  money,  as  aftermentioned,  by  note  in  writing,  signed 
by  her  according  to  the  statute,  &c.  on  20th  March,  1801, 

K>mised  plaintiff  to  discharge  the  debt  in  a  reasonable  time  : 
at  plaintiff  had  forborne  from  the  time  of  the  promise 
hitherto,  yet  defendant  refused  to  pay :  special  demurrer,  as- 
signing for  causes,  that  it  was  not  alleged,  from  whom  said 
sum  of  money  was  due  at  time  of  promise,  or  that  any  per- 
son was  then  liable  to  pay  the  plaintiff  that  sum,  or  to  whom 
plaintiff  had  forborne,  and  given  day  of  payment  of  said  sum, 
and  in  general,  that  declaration  did  not  disclose  any  legal  and 
sufficient   consideration  for  the  supposed  promise,   or  any 
good  cause  of  action,    llie  court  were  of  opinion,  that  the 
declaration  was  bad,  observing,  that  '^  it  is  a  known  rule  of 
law,  that  to  sustain  a  promise,  or  to  render  it  obhgatory^ 
there  must  be  either  a  benefit  to  the  party  making  the  pro- 
mise, or  some  loss  or  disadvantage  to  the  party  to  whom  such 
promise  is  made ;  otherwise  it  is  considered  as  mtdum  pactum^ 
and  cannot  be  enforced.     It  is  improperly  termed  a  forbear" 
once  to  sttCy  when  it  is  not  shewn  that  there  was  any  person 
liable  to  be  sued,  from  whom  satisfaction  might  have  been 
obtained,  and  in  respect  to  whom  plaintiff  may  have  been 
said  to  have  forborne  suit,  at  the  time  when  the  promise  was 
made.     There  might  not  have  been  any  administrator,  or  if 
administration  granted,  any  assets  of  the  deceased ;  or  the 
deceased  might  have  been  a  bastard,  and  have  had  no  legal  re- 
^esentatives  entitled  to  take  out  administration  of  his  effects.^' 
The  consideration  of  forbearance  is  not  confined  to  forbear- 

r  Aiuten  ▼.  Bewley,   Cro.  Jac.  548.    h  Jonesv.A8hbiirnhamandNaocy,uz. 

Therne  v  Fuller,  Cro  Jac.  396.  4  East,  465. 

%  Marshal)  ▼.  Birkenihaw^  1  Boa.  and 

Pul.  N.  R.  172. 
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ance  from  suing  by  action ;  for  forbearance  to  sue^  though  the 
party  b  liable  in  equity  only  ^y  or  desisting  from  a  suit  in 
Chancery  ^^  or  the  giving  up  a  suit  instituted  in  the  Admi- 
ralty Court,  to  try  a  question  ^  respecting  which  the  law  is 
doubtful,  has  been  holden  to  be  a  good  consideration.  So 
desisting  from  further  complaint  before  a  justice  of  the 
peace  °^;  so  forbearing  to  proceed  upon  a  capias  utloffaium  ^ ; 
so  staying  the  trial  of  a  cause  after  issue  joined  ^,  is  a  good 
consideration  for  a  promise  to  pay  the  costs  incurred.  Nei- 
ther is  it  necessary  to  shew  a  consideration  equally  extensive 
with  the  promise ;  for  forbearance  by  plaintiff,?  at  defendant's 
request  to  enforce  a  fi.  fa.  against  the  goods  of  a  third  person 
for  £60  is  a  valid  consideration  for  defendant's  promise  to 
pay  plaintiff  JC107  in  seven  days. 

In  what  Cases  Forbearance  qfSuit  is  not  a  Consideration. — 
Forbearance  of  suit  against  a  defendant,  where  originally  there 
was  not  any  cause  of  action,  is  not  a  consideration  to  support 
an  assumpsit ;  A.  and  B.  were  bound  jointly  and  severally  in 
a  bond  ^  to  C.  who  released  to  A.  Afterwards  B.,  in  consi- 
deration that  C.  would  forbear  to  sue  him  for  the  payment  of 
the  money  due  on  the  bond,  promised  to  pay  it.  On  as- 
sumpsit brought,  and  a  special  verdict,  the  court  were  clearly 
of  opinion,  that  the  debt  having  been  entirely  discharged  by 
the  release  *"  made  by  the  obligee  to  A.,  there  was  not  any 
consideration  whereon  an  assumpsit  might  be  grounded.  So 
where  in  assumpsit  *,  it  was  stated,  that  there  were  contro- 
versies between  the  plaintiff  and  defendant,  concerning  the 
profits  of  certain  lands,  which  the  father  of  the  defendant  had 
taken  in  his  life-time,  and  that  the  plaintiff  had  purchased  a 
writ  out  of  chancery  to  the  intent  to  exhibit  a  bill  against  the 
defendant  for  the  said  profits ;  the  defendant,  in  consideration 
that  the  plaintiff  would  surcease  his  suit,  promised  the  plain- 
tiff that  if  he  could  prove,  that  the  father  of  the  defendant  had 
taken  the  profits,  or  had  the  possession  of  the  lands,  under 
the  title  of  the  father  of  the  plaintiff,  he,  defendant,  would 
pay  the  plaintiff  for  the  said  profits.  After  verdict  for  the 
plaintiff  upon  non-assumpsit,  tJie  court  were  of  opinion,  that 
there  was  not  any  good  consideration ;  for  it  was  not  alleged 
that  the  defendant  was  heir  or  executor,  and  even  if  it  had 

i   Scott  ▼.  Stephenson,  1  Lev.  71.  0  Smith  ▼.  Algar,  1  B.  &  Ad.  603. 

Dowdenay  v  Oland,  Cro.  Eliz.  768.  p  Dell  v.  Fereby,  Cro.  Eliz.  868. 

I  See  also  Coulston  ▼.  Carr.  Cro.  Eliz.  q  Hammon  v.  KoU,  March*  202. 
847.  r   1  Inst.  232.  a. 

m  Longridge  ▼.  Dorville,  6  B.  ft  A.  1 17.     s   Tooley  v.  Windham,  Cro.  Eliz.  206. 
Rippon  V.  Norton,  Cro.  Eliz.  8^1. 

II  Jennings  v.  Harley,  Cro.  Eliz.  4f09. 
and  Yelv.  19. 
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been  so  alleged^  yet  there  was  not  any  cause  to  charge  him 
for  a  personal  tort.     Judgment  for  defendant.     So  where  the 
declaration  stated^  that  the  father  of  the  defendant  became 
bound  to  the  plaintiff  by  bond  *,  with  a  penalty,  conditioned 
for  the  payment  of  money  at  a  day  past,  and  which  was  not 
paid,  and  aflerwards  the  father  died ;  and  the  plaintiff  intend- 
mg  to  sue  the  defendant  as  son  and  hAr  on  the  bond,  the 
defendant,  in  consideration  that  the  plaintiff  would  forbear 
his  intended  suit  against  the  defendant,  promised  to  pay  the 
debt.     After  non-assimipsit  pleaded,  and  verdict  for  the  plain- 
tiff, a  motion  was  made  m  arrest  of  judgment,  on  the  ground 
that  there  was  not  any  consideration ;  for  it  did  not  appear, 
that  the  defendant's  ancestor  had  bound    himself  and  his 
heirs,  and  if  the  heir  was  not  bound  expressly  by  name,  he 
was  not  bound  at  all.     Judgment  arrestea  (5).     So  where  tes- 
tator was  indebted  to  the  plaintiff  for  money  lent  ^,  and  for 
merchandises  sold  and  delivered,  and  promised  to  pay  the 
plaintiff  on  a  certain  day,  and  died  before  the  day ;  the  plain- 
tiff intending  to  sue  the  defendant,  his  executor,  he,  in  con- 
sideration of  forbearance  for  a  certain  time,  promised  to  pay 
the  debt.    The  defendant  pleaded,  that,  at  the  time  of  the 
delivery  of  the  goods,  the  testator  was  an  infant.     On  demur- 
rer, it  was  adjudged,  that  an  action  would  not  lie ;  for  the 
contract  of  the  infant  was  merely  void,  and  if  debt  had  been 
brought  against  him  he  might  have  pleaded  nil  debet.     [But 
now  the  plea  of  nil  debet  is  not  allowed  in  any  action,  R.  G. 
H.  T.  4  W.  4.]     So  where  ^feme  covert^,  carrying  on  busi- 
ness as  a  feme  sole  trader  in  tiie  city  of  London,  purchased  of 
the  plaintiff  articles  in  the  way  oi  her  trade,  and,  after  her 
death,  her  husband  promised  to  pay  for  them  ;  it  was  holden 
to  be  a  void  promise,  for  want  of  a  consideration,  the  husband 
not  being  Uable  (6). 

t  Barber  v.  Fox,  2  Saund.  136.  x  Fabian  v.  Plant,  1  Show.  183. 

u  Stone  V.  Wythipoll,  executor,  Cro 
EUz.  126. 


(5)  See  bIbo  Hunt  v.  Swaine,  1  Lev.  165.  to  the  same  effect  See 
also  Crosseing  v.  Honor,  1  Vem.  180.  where  a  bill  was  brought  by 
the  obligee  in  a  bond  against  the  heir  of  the  obligor,  alleging  that  he' 
having  assets  by  descent  ought  to  satisfy  the  bond ;  the  defendant 
demurred,  .because  the  plaintiff  had  not  expresssly  alleged,  that  the 
heir  was  bound  in  the  bond  ;  and  the  demurrer  was  allowed. 

(6)  In  Lloyd  v.  Lee,  1  Str.  94.  a  married  woman  gave  a  promis- 
sory note  as  9^  feme  sole,  and  after  her  husband's  death,  in  consi- 
deration of  forbearance,  promised  to  pay  it.  It  was  insisted,  that 
though  the  note  was  voidable  by  reason  of  the  coverture,  yet  by 
her  subsequent  promise,  when  she  was  of  ability  to  make  a  pro- 
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The  mere  relation  of  landlord  and  tenant  is  a  sufEcient 
consideration  for  the  tenant's  promise  to  manage  a  farm  in  a 
husband-like  manner  7;  but  not  to  keep  a  messuage  in  good 
and  tenantable  repair  '.  Neglect  to  cultivate  the  glebe  land 
in  a  husband-like  manner  is  not  actionable  ^ ;  there  not  being 
any  implied  contract  between  the  parson  and  his  successor. 

Consideration  must  move  from  Plaintiff. — ^Having  endea- 
voured to  explain  the  nature  of  the  consideration,  as  far  as 
respects  the  sufficiency  of  it,  it  will  be  proper  in  the  next 
place  to  observe,  that  tfie  consideration  on  which  the  promise 
of  the  defendant  is  founded,  must  move  from  the  plaintiff. 
Therefore  where  the  plaintiff  declared^,  that  A.  being  in- 
debted to  the  plaintiff  and  defendant  in  two  several  sums  of 
money,  and  B.  being  indebted  to  A.  in  another  sum,  and 
there  being  a  communication  between  the  parties,  the  de- 
fendant, in  consideration  that  A.  would  permit  the  defendant 
to  sue  B.  in  A/s  name,  for  the  recovery  of  the  sum  due  from 
B.  to  A.,  promised  that  he  the  defendant,  would  pay  A/s 
debt  to  the  plaintiff,  and  alleged  that  A.  permitted  the  de- 
fendant to  sue  accordingly,  and  that  he  recovered ;  after  ver- 
dict for  the  plfdntiff,  upon  non-assumpsit,  it  was  moved  in 
arrest  of  judgment,  that  the  plaintiff  could  not  maintain  this 
action ;  and  of  this  opinion  were  the  court,  observing,  that 
the  plaintiff  was  a  mere  stranger  to  the  consideration,  having 
done  nothing  of  trouble  to  himself,  or  of  benefit  to  the  defen- 
dant.    So  where  the  plaintiff  declared  <',  that  J.  S.  was  in- 
debted to  the  plaintiff,  and  it  was  agreed  between  J.  S.  and 
the  defendant,  that  the  defendant  should  pay  to  the  plaintiff 
the  debt  due  to  him  from  J.  S.  and  that  J.  S.  should  make  the 
defendant  a  title  to  a  house,  in  consideration  whereof  the 
defendant  promised  to  pay  the  plaintiff  the  debt  due  to  him 
from  J.  S.  and  then  averred  that  J.  S.  was  always  ready  to 
perform  his  part  of  the  agreement :  on  demurrer,  judgment 
was  given  for  the  defendant,  because  the  plaintiff  was  a  stran- 
ger to  the  consideration. 

y  Powley  ▼.  Walker,  6  T.  R.  373.  b  Bourne  ▼.  Mason,  1  Ventr.  6. 

1  Honefall  ▼.  Mather,   Holt's  N.  P.  c  Crow  T.Roirers,  Str.  592  reco^ized 

C.  7  Oibbs  C.  J.  and  acted  upon  in  Price  v.  Easton, 

a  Bird  ▼.  Relph.,  4  B.  ft  Ad.  826.  4  B.  &  Ad  433. 


mise,  she  had  made  herself  liable,  and  the  forbearance  was  a  new 
consideration.  But  Pratt,  C.  J.  held,  that  the  note  was  absolutely 
void  ;  and  forbearance,  where  originally  there  was  not  any  cause  of 
action,  wafe  not  a  consideration  to  support  an  assumpsit.  He  added, 
that  it  might  be  otherwise  where  the  contract  was  only  voidable. 
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The  plaintiff  declared^  that  his  wife's  father  being  seized  of 
lands  now  descended  to  the  defendant^,  and  being  about  to 
cut  down  1000/.  worth  of  timber  to  raise  a  portion  for  his 
daughter^  the  defendant,  being  his  heir^  promised  the  father^ 
in  consideration  that  he  woidd  forbear  to  fell  the  timber,  the 
defendant  would  pay  the  daughter  1000/. :  after  verdict  for 
the  plaintiff,  upon  non-assumpsit,  it  was  moved  in  arrest  of 
judgment,  that  the  action  ought  not  to  have  been  brought  by 
the  daughter,  but  by  the  father :  or  if  the  father  were  dead, 
by  his  executors ;  lor  the  promise  was  made  to  the  father, 
and  the  daughter  was  neither  privy  nor  interested  in  the  con- 
sideration, nothing  being  due  to  her ;  but  Scrogg|»,  C.  J.  said^ 
that  there  was  such  apparent  consideration  of  anection  from 
the  father  to  his  children,  for  whom  nature  obliged  him 'to 
provide,  that  the  consideration  and  promise  to  the  father 
might  well  extend  to  the  children,  tfudgment  for  the  plain- 
tiff;  for  the  son  had  the  benefit  by  having  the  wood,  and  the 
daughter  had  lost  her  portion  by  these  means. 

Another  Requisite  of  the  Consideration. — The  considera- 
tion must  be  such^  as  the  party  undertaking  has  a  power  by 
law  to  perform,  or  cause  to  be  performed.  The  plaintiff  de- 
clared, that  he  being  bailiff  to  J.  SS,  the  defendant,  in  consi- 
deration that  the  plaintiff  woidd  discharge  the  defendant  of  a 
debt  due  to  J.  S.  promised,  &c.  After  verdict  and  judgment 
for  the  plaintiff  in  the  court  below,  it  was  reversed  in  B.  R.^ 
because  the  plaintiff  could  not  discharge  a  debt  due  to  his 
master.  The  principle  established  by  this  case  was  recog- 
nized by  Kenyon,  U.  J.  in  Nerot  v.  Wallace^  3  T.  R.  22. 
where  tne  consideration  was,  that  the  plaintiffs,  who  were 
assignees  under  a  commission  of  bankrupt  against  J.  S.  would 
forbear  to  proceed  to  have  the  examination  of  J.  S.  taken 
before  the  commissioners,  concerning  certain  sums  with  which 
J.  S.  was  charged,  and  that  the  commissioners  would  forbear 
and  desist  accordmgly.  Lord  Kenyon  said,  ^^  the  ground  on 
which  I  found  my  judgment  is  this,  that  every  person  who, 
in  consideration  of  some  advantage,  either  to  himself  or  an- 
other, promises  a  benefit,  must  have  the  power  of  conferring 
that  benefit  up  to  the  extent  to  which  he  professes  that  benefit 
should  go,  and  that  not  only  in  fact,  but  in  law.  Now  as  to 
the  promise  made  by  tiie  assignees  in  this  case,  which  was  the 
consideration  of  the  defendant's  promise,  it  was  not  in  their 
power  to  perform  it,  because  the  commissioners  had  never- 
theless a  right  to  examine  the  bankrupt.    And  no  collusion 

b  Dutton  and  Wife  ▼.  Pool,2  Lev.  210.        cited  in  Martyn  v.  Hind.  Cowp.  439. 
1  Vent  318.  334.  affirmed  on  error        443. 
in  the  Exchequer  Ch.  T.  Raym.  302.    c  Harvey  ▼.  Oibbona,  2  Lev.  1 61. 
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of  the  assignees  could  deprive  the  creditors  of  the  right  of 
examination^  which  the  comniissioners  would  procure  them. 
The  assignees  stipulated^  not  only  for  their  own  acts,  but 
also,  that  the  commissioners  should  forbear  to  examine  the 
bankrupt ;  but  clearly  they  had  no  right  to  tie  up  the  hands 
of  the  commissioners  bv  any  such  agreement  (7).  And  if 
any  proposal  of  that  sort  had  been  made  to  the  commissioners, 
they,  as  acting  in  a  public  duty,  would  have  been  guilty  of  a 
breach  of  that  duty  in  acceding  to  it/' 

Consideration  ptist  or  executed. — It  remains  only  to  add, 
that  a  consideration,  past  or  executed,  will  not  support  a 
subsequent  promise,  unless  the  act  was  done  at  the  request, 
either  expressed  or  implied,  of  the  party  promising**  (8).  As  if 
the  servant  of  A.  be  arrested  for  a  trespass*,  and  J.  S.  with- 
out the  request  of  A.  bails  the  servant,  and  afterwards  A. 
promises  J.  S.  to  indemnify  him,  the  promise  is  void ;  be- 
cause the  bailing,  which  was  the  consideration,  was  past  and 
executed  before.  But  where  the  act  which  forms  the  consi- 
deration is  done  at  the  request  of  the  party  promising,  the 
circumstance  of  the  promise  being  subsequent  in  point  of 
time  to  the  consideration  will  not  affect  it.  As  if  A.  requests 
B.  to  endeavour  to  procure  a  pardon  for  A.^  and  ai%er  B.  has 
made  such  endeavour,  A.  in  consideration  thereof  promises 
to  pay  him  a  certain  sum  of  money,  this  is  a  good  consider- 
ation. The  distinction  established  by  these  cases  shews  the 
necessity  of  stating  in  declarations  on  executed  considera- 
tions, that  they  were  done  at  the  request  of  the  party  pro- 
mising; for  although,  ieifter  verdict,  the  court  will  in  some 
cases  imply  a  request,  yet  after  a  judgment  by  default,  the 
omission  has  been  holden  fatal;  as,  where  the  declaration 
was  for  work  and  labour  done  by  the  plaintiff  for  the  defen- 

d  1  Roll.  Abr.  11.  pi.  I.  f  1  Roll.  Abr.  11.  (Q)  pi.  6. 

e  Dyer,  272. 


(7)  It  must  not  be  inferred  from  the  language  of  Lord  Kenyon, 
that  a  party  may  not  stipulate  for  the  act  or  forbearance  of  a  stranger, 
and  that  such  stipulation  will  not  in  any  case  form  a  good  and  suffi- 
cient consideration ;  if  the  act  be  such,  as  the  stranger  might  do  or 
abstain  from  doing  legally,  or  without  any  breach  of  duty,  an  ob- 
jection cannot  be  raised  agaLast  such  a  consideration. 

(8)  See  a  note  on  this  subject  by  Serjeant  Williams  in  Osborne 
V.  Rogers,  1  Saund.  264.  n.  (1.)  See  also  Hob.  106.  Lampleigh 
V.  Braithwait,  where  it  was  agreed,  that  a  mere  voluntary  courtesie 
will  not  have  a  consideration  to  uphold  an  assumpsit.  But  if  that 
courtesie  were  moved  by  a  suit  or  request  of  the  party  promising,  it 
will  bind. 
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dants^^  and  averred,  that  the  plaintl£f  therefore  deserved  of 
the  defendant  so  much,  in  consideration  whereof  he  afterwards 
promised  to  pay.  After  judgment  by  default^  and  final  judg- 
ment in  C.  B.  for  the  plaintiff,  it  was  objected  on  error  in 
B.  R.  that  this  was  a  past  consideration,  and  not  being  laid 
to  be  done  at  the  request  of  the  defendant,  it  could  not  be 
a  consideration  to  raise  an  assimipsit.  The  court  were  of 
this  opinion,  and  reversed  the  judgment  in  C.  B.  observing, 
that  it  did  not  appear,  that  the  work  was  for  the  benefit  of 
the  defendant,  and  they  must  take  it  to  be  a  past  considera- 
tion, being  laid  that  afterwards  he  promised  to  pay.  They 
added,  that,  if  this  had  been  after  verdict,  an  inference  in 
support  of  the  judgment  might  have  been  drawn  from  the 
words  for  the  defendant,  and  of  the  defendant  (9),  but  the 
statutes  of  jeofails  did  not  protect  judgments  by  default 
against  objections  that  were  cured  by  a  verdict  at  common 
law,  but  such  as  were  remedied  after  a  verdict  by  the  sta- 
tutes (10). 

Amoral  obligation  is  a  good  consideration,  for  a  promise  to 
pay.  Hence  where  a  feme  covert  having  an  estate  settled  to 
her  separate  use,  gave  a  bond  for  repayment,  by  her  executors, 
of  money  advanced  at  her  request,  on  security  of  that  bond, 
to  her  son-in-law.  After  her  husband*s  decease,  she  wrote, 
promising  that  her  executors  should  settle  the  bond.  It  was 
nolden  that  assumpsit  would  lie  against  the  executors  on  this 
promise  of  the  testatrix**.  If  a  person  is  under  a  moral  obli-« 
gation  to  do  an  act,  and  another  person  does  it  without  his 
request,  a  subsequent  promise  to  pay  wiU  be  binding^  There- 
fore, where  a  pauper  was  suddenly  taken  ill,  and  an  apo- 
thecary attended  her  without  the  previoxis  request  of  the 
overseers,  and  cured  her,  and  afterwards  the  overseers  pro- 

g  Hayei  v.  Warren,  Str.  933.  byTenterden,C.J.Littlefield  v.  Shee, 

h  Lee  v.  Muggeridge  and  another,  5        2  B.  &  Ad.  812. 
Taunt.  36.  cited  and  distinguished    i  Watson  v.  Turner,  Bull.  N.  P.  129. 

147.281. 


(9)  Because  the  defendant  having  derived  a  benefit,  and  afterwards 
agreed  to  pay  for  it,  the  court  would  have  implied  that  the  consi- 
deration was  executed  at  his  request. 

(10)  Sir  J,  Burrow  says,  that,  according  to  his  note  of  Hayes  v. 
Warren,  the  court  reversed  the  judgment  of  C.  B.  because  it  did 
not  appear,  that  the  consideration  was  for  the  benefit,  or  at  the  re- 
quest, of  the  defendant.  See  Pillans  v.  Mierop,  3  Burr.  1671,  where 
Wilmot  J.  is  reported  to  have  said,  that  the  case  of  Hayes  v.  Warren 
was  a  strange  and  absurd  case. 
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mised  payment,  it  was  holden  good,  for  they  were  under  a 
moral  obligation  to  provide  for  the  poor  (11). 

But  although  a  moral  obligation  is  a  good  consideration 
for  an  express  promise,  it  has  never  been  carried  further,  so 
as  to  raise  an  impUed  promise  in  law.  Hence  where  the 
parish  officers  of  A.  laid  out  money  in  providing  medical  as- 
sistance and  other  necessaries  for  a  pauper^,  who  was  taken 
suddenly  ill  in  the  parish,  and  could  not  be  removed  in  con- 
sequence of  his  illness,  it  was  holden,  that  the  law  would 
not  raise  an  implied  promise  in  the  parish  of  B.  in  which  the 

k  Atkins  ▼•  Banwell,  2  East,  505. 


(11)  "The  case  of  Watson  v.  Turner,  Bull.  N.  P.  147.  has  some- 
times been  cited  in  support  of  what  has  been  supposed  to  be  the 
general  principle  laid  down  by  Lord  Mansfield  (viz.  that  a  moral 
obligation  is  a  sufficient  consideration  for  an  express  promise,)  be- 
cause in  that  case  overseers  were  held  bound  by  a  mere  subsequent 
promise  to  pay  an  apothecary's  bill  for  care  taken  of  a  pauper ;  but 
it  may  be  observed,  that  thb  was  adjudged  not  to  be  nudum  pactum^ 
for  the  overseers  are  bound  to  provide  for  the  poor,  which  obligation 
being  a  legal  obligation,  distinguishes  the  case  Indeed,  in  Atkins 
V.  Banwell,  2  East,  505,  that  distinction  does  not  seem  to  have  been 
surticiently  adverted  to ;  for  Watson  v.  Turner  was  cited  to  shew  that 
a  mere  moral  obligation  is  sufficient  to  raise  an  implied  assumpsit : 
and  though  the  court  denied  that  proposition,  yet  Lord  EUenbo- 
rough  observed,  that  the  promise  given  in  the  case  of  Watson  v. 
Turner  made  all  the  difierence  between  the  two  cases,  without  al- 
luding to  another  distinction  which  might  have  been  taken,  viz.  that 
though  the  parish  officers  were  bound  by  law  in  Watson  v.  7\imer, 
the  defendants  in  Atkins  v.  Banwell,  were  not  so  bound,  because  the 
pauper  had  been  relieved  by  the  plaintiffs,  as  overseers  of  another 
parish,  though  belonging  to  the  parish  of  which  the  defendants  were 
overseers  "  3  Bos.  &  Pul.  250,  251.  It  appears  that  the  case  of 
Watson  V  T\imer  may  be  supported  on  strict  legal  principles,  with- 
out resorting  to  the  doctrine  of  moral  obligation,  of  which  not  a 
trace  can  be  found  in  the  older  cases  The  defendants,  being  bound 
by  law  to  provide  for  the  poor  of  their  parish,  derived  a  benefit  from 
the  act  of  the  plaintifif  who  afiforded  that  assistance  to  the  pauper, 
which  it  was  the  duty  of  the  defendants  to  have  provided ;  this  was 
the  consideration,  and  the  subsequent  promise  by  the  defendants  to 
pay  for  such  assistance,  was  evidence  from  which  it  might  be  inferred 
that  the  consideration  was  performed  by  the  plaintifi^,  with  the  con- 
sent of  the  defendants,  and  consequently  sufficient  to  support  a  gene- 
ral indebitatus  assumpsit  for  work  and  labour  performed  by  the  plamtifi^, 
for  the  defendants,  at  their  request,  "  The  doctrine  that  a  moral 
\  obhgation  is  a  sufficient  consideration  for  a  subsequent  promise,  is 
one  which  should  be  received  with  some  limitation  "  Per  Ld.  Ten- 
terden,  C.  J.  Littkfield  v.  Shee,  2  B.  &  Ad.  813. 
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pauper  was  l^ally  settled,  to  reimburse  the  money  laid  out 
by  the  parish  of  A.  although  the  parish  of  B.  had  notice  of 
the  pauper's  illness.  An  accident  happened  to  a  driver  of  a 
waggon,  belonging  to  I.  S.  in  the  parish  of  A.  the  man  was 
inmiediately  removed  to  the  nearest  public-house,  which  was 
in  the  parish  of  B.  where  the  plaintiff  attended  him  as  a 
surgeon ;  the  parish  officer  of  B.  visited  the  place,  and  did 
not  discharge  the  plaintiff;  it  was  holden  that  he  was  liable 
to  pay  the  plaintiff  for  his  attendance;  the  removal  being 
bondfide\  N.  the  plaintiff  was  in  the  habit  of  attending  the 
parish  poor  of  B. 

A  master  is  not  liable  upon  an  implied  assumpsit  to  pay 
for  medical  attendance  on  a  servant,  who  has  met  with  an  ; 
accident  in  his  service. 

In  cases  where,  though  a  debt  or  duty  remains  uncancelled, 
et  the  liability  of  the  party  to  be  sued  is  suspended,  either 
y  the  intervention  of  a  rule  of  law,  or  the  provisions  of  a 
statute,  a  subsequent  express  promise  will  remove  the  sus- 
pension and  restore  the  liability  so  as  to  give  a  right  of  ac- 
tion ;  for  it  is  in  the  power  of  any  party  to  wave  an  advantage 
which  the  law  gives  him  (12).     Hence,  where  the  holder  of  a 
bill  of  exchange  °  had  failed  in  giving  due  notice  of  the  dis- 
honour of  the  bill  to  the  drawer,  it  was  adjudged,  that  a  sub- 
sequent promise  by  the  drawer,  that  he  would  see  the  bill 
paid,  would  support  an  assumpsit.   In  like  manner  it  has  been 
holden,  that  a  promise  to  pay  a  debt  barred  by  the  statute  of . 
limitations^^  a  positive  and  precise  promiseP  by  a  bankrupt  5 
after  his  certificate  to  pay  an  antecedent  debt^,  and  a  pro-  f 
mise  by  a  person  of  full  aee  to  pay  a  debt  contracted  during  . 
his  infancy,  are  binding^     But  a  promise  made,  after  taking, 
benefit  of  an  insolvent  act,  to  pay  an  old  debt  by  instal-  ^ 

1  Lamb  v.  Bunce,  4  M.  and  S.  275.  389,  if  in  writing,  signed.    &  G.  4. 

See  Tomlinson  v.  Bentall,  5  B.  ft  C.  c.  M.  s.  1. 

738  Wing v.iVi  111,1  B.  &A.  104.  p  See  Linbuy  ▼.  Weigbtman,  5  Esp. 

m  Wennall  v.  Adney,  3  Bos.  and  Pul.  N.  P.  198.    Tbe  promise  must  be 

247  distinct  and  unequivocal,  per  Lord 

n  Hopes  ▼.  Alder,  6  Bast,  16  n.  Rogers  EUenborougb,  C.  J.  in  Fleming  y. 

▼.  Stevens,  2  T.  R.  713.    Lundie  v.  Haynes,  1  Stark.  N.'P.  C.  370. 

Robertson,  7  East,  231.  Haddock  ▼.  q  Truman  v.  Fenton,  Cowp.  544. 

Bury,  Middx.  Sittings,  T.  3  G.2.  per  r  Southerton  v.  Wbitlock,  1  Str.  690. 

Raymond,  C.  J.  3.  P.  Per  Raymond,  C.  J.  if  in  writing, 

o  Hyleing  v    Hastings,  Lord  Raym.  signed.     9  G.  4.  c  14.  s.  5. 


(12)  This  rule,  expressed  in  the  langaage  of  Lord  Mansfield,  is 
the  same  as  the  former,  viz.  that  a  moral  obligation  is  a  g^d  consi- 
deration for  an  express  promise. 
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;  ments^  without  specifying  the  amount  or  time  of  payment^ 
iwill  not  raise  a  new  assumpsit  to  pay  the  debt". 

Motion  to  set  aside  an  execution  against  the  goods  on  a 
note*  given  by  a  debtor  discharged  under  the  insolvent  act  of 
21  G.  3.  c.  63.  for  120/.  (100/.  of  which  he  had  been  dis- 
charged from  by  the  act^  but  in  consideration  of  the  loan  of 
20/.  more  he  had  given  a  note  for  the  whole^)  and  to  restore 
the  goods  taken  under  the  fieri  facias;  Lord  Mansfield^  C.  J. 
after  the  case  had  been  considered,  said,  that  there  was  a 
difference  between  the  case,  where  the  debt  was  destroyed, 
and  where  it  remains,  but  the  remedy  only  taken  away  by 
the  statute :  in  cases  on  the  statute  of  limitations,  there  is  not 
required  any  consideration  for  reviving  the  promise :  nor  is 
there  in  this  case,  except  the  conscientious  obligation,  which 
is  a  good  consideration.  There  is  not  any  difference  between 
cases  of  insolvency  and  bankruptcy.  Buller,  J.  mentioned  a 
case  of  this  nature  before  Lord  Hardwicke,  chancellor,  1  Atk. 
255(13).     Rule  discharged. 

A  subsequent  promise  wiU  not  operate  so  as  to  revive  a 
void  security'*.  If  the  subsequent  promise  be  conditional*,  it 
is  incumbent  on  the  plaintiff  to  shew  the  condition  performed: 
as  if  a  bankrupt,  after  obtaining  his  certificate,  promise  to 
pay  a  prior  debt  when  he  is  able,  the  plaintiff,  must  jroye  the 
abdity  of  the  defendant  to  pay  at  the  time  of  the  action 
brought  on  the  subsequent  promise. 

The  Agreement  must  be  legal. — In  order  to  maintain  an  as- 

s  Mucklow  V.   St   George,  4  Taunt.        and  S.  595,  that  party  cannot  be  ar- 
613.  rested  on  fresh  promise. 

t  Best  V.  Barber,  B.  R.  M.  23  G.  3.     u  Cockshott  v.  Bennett,  2  T.  R.  763. 
MSS.  Doug.  101.  n.  S.  C.  3  Doug,     x  Besford  v.  Saunders,  2  H.  BL.  116. 
188.     See  Wilson  v.  Kemp,  3  M.        per  Gould  and  Heath,  Js.  dissent. 

Lord  Loughborough,  C.  J. 


(13)  A.  formerly  a  trader  in  Holland,  failed  there,  upon  which 
there  was  a  cessio  banorum.  He  came  to  England,  and  having  pro- 
cured an  appointment  as  governor  of  a  settlement  abroad,  belonging 
to  the  African  Company,  applied  to  the  petitioner  to  be  his  security 
to  the  company,  and  advance  him  a  sum  of  money,  who  agreed  to 
it,  provided  A.  would  give  him  a  bond  comprising  the  remainder  of 
an  old  debt*  due  before  the  cessio  honorum,  as  well  as  tlie  further  sum 
advanced,  which  was  done  accordingly.  A.  becomes  a  bankrupt,  and 
the  commissioners  doubting  whether  the  petitioner  ought  to  be  ad- 
mitted a  creditor  for  the  whole  money,  he  made  an  application  to 
the  chancellor,  for  that  purpose ;  Lord  Hardwicke,  chancellor,  was 
of  opinion,  that  he  was  entitled  to  be  admitted  a  creditor  for  the 
whole  money  upon  his  bond.    Ex  parte  Burton,  1  Atk.  255. 
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sumpsit,  the  agreement  must  be  legal ;  that  is^  ^st.  It  must 
not  contravene  any  rule  of  the  common  law^  the  express  pro- 
visions of  any  statute  ^^  or  the  general  policy  of  the  law.  The  i 
two  essential  parts  in  every  parol  agreement,  are  the  consi-T 
deration  and  Uie  promise.  If  either  of  these  be  illegal,  or  if 
part  of  the  entire  consideration  be  illegal^,  or  if  the  promise 
De  to  do  two  or  more  acts,  one  of  which  is  illegal*,  an  action 
cannot  be  maintained  for  a  breach  of  the  agreement.  Hence 
where  the  consideration  was,  that  the  plaintiff  would  procure 
the  defendant  to  be  presented  and  instituted  to  a  diapel^^ 
which  was  a  donative  in  the  king's  gift,  it  was  adjudged  il- 
legal, on  the  ground  of  its  bein^  simony,  and  therefore  inca- 
pable of  supporting  an  assumpsit.  So  where  defendant^,  an 
under  sheriff,  having  seized  the  goods  of  J.  S.  under  an 
elegit,  sued  out  by  the  plaintiff,  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  would  sue  out  an- 
other writ  of  elegit,  and  authorize  some  person  to  receive 
the  goods,  promised  to  procure  the  goods  to  be  fotmd  by  an 
inquisition,  and  to  deliver  them  to  the  person  authorised ; 
the  court  were  of  opinion  that  the  promise  was  illegal:  1.  Be- 
cause the  seizing  the  goods  imder  the  first  elegit  was  ill,  for 
want  of  an  inquisition,  and  it  differed  from  a  fi.  fa.  so  that 
the  defendant  was  a  trespasser  ab  initiOy  and  this  promise 
was  to  make  good  his  own  wrong :  2.  It  was  the  duty  of  the 
sheriff  to  return  the  jury,  who  ought  to  be  impartial :  but 
this  promise  bound  hun  contrary  to  the  duty  of  his  office ; 
and  although  one  part  of  the  promise  was  lega]^  yet  that  de- 
pending on  the  illegal  part  vitiated  the  whole.  So  where  a 
person  promised  to  indemnify  a  gaoler^,  if  he  woidd  permit  a 
prisoner  to  escape  out  of  execution;  it  was  adjudged,  that 
an  action  could  not  be  maintained  for  a  breach  of  the  pro- 
mise ;  because  the  consideration,  namely,  the  suffering  a  pri- 
soner in  execution  to  escape,  was  against  law. 

By  Stat.  24  G.  2.  c.  40.  (passed  for  the  purpose  of  re- 
straining the  retailing  distilled  spirituous  liquors,  and  thereby 
to  check  the*  immoderate  drinking  of  those  liquors  by  the 
lower  class  of  the  community,)  s.  12.  it  is  enacted,  '^  tiiat  no^ 
person  shall  maintain  any  action  for  any  debt  or  demand,  for 
any  spirituous  liquors,  luiless  such  debt  has  been  bond  fide 
contracted  at  one  time,'  to  the  amount  of  20s.  or  upwards  ;i 
nor  shall  any  item  in  any  accoimt  for  distilled  spirituous 

J  Feathcrttone  and  Hatchins,  3  Leon,  c  MorriB  ▼.  Chapman,  T.  Jones,  24. 

222.  Carter,  223,  S.  C. 

z  Cto.  Jac.  103.  d  Martin  ▼.  blithman,  Yelv.  197.   See 

a  T.  Jones,  24.  also  Sherley  ▼.  Packer,  1  Roll.  R. 

b  Mackaller  y.  Toddeiick,  Cro.  Car.  313.  to  the  same  effect. 

337,353,361. 
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I  liquors  be  allowed^  where  the  liquors  delivered  at  one  time^ 
I  and  mentioned  in  such  item^  shall  not  amount  to  20s.  at  the 
.  leasts  without  fraud ;  and  where  no  part  of  the  liquors  sold 
f  or  delivered  shall  have  been  returned  or  agreed  to  be  re- 
i  turned  directly  or  indirectly  (14)/' 

In  assumpsit  for  goods  sold  and  delivered^  it  appeared  that 
the  defendant  had  run  up  a  score  for  grog,  beer,  and  herrings, 
consumed  by  him  at  a  public  house  kept  by  the  plaintiif.  It 
was  objected,  that  the  demand  for  the  grog  coidd  not  be  sus- 
tained, being  illegal  within  the  preceding  statute.  Thomson, 
B.  was  of  this  opinion,  observing,  however,  that  the  statute 
was  confined  to  spirituous  liquors.  The  plaintiff  recovered 
for  the  residue  of  his  demand  <'. 

In  an  action  for  use  and  occupation  of  part  of  a  house,  and 
for  goods  sold  and  delivered^,  it  appeared  that  the  pUuntiff 
was  a  liquor-merchant,  and  the  defendant  took  one  side  of  a 
house  belonging  to  him,  the  other  side  being  occupied  by  one 
Eaton,  who  sold  liquors  on  the  account  of  the  plaintiff.  The 
defendant  kept  an  eating-house,  and  the  Uquors  consumed  by 
the  customers  there,  were  had  from  Eaton  as  they  were 
wanted.  Many  of  the  items  in  the  bill  for  liquors  were  under 
20s.  It  was  objected,  that  the  plaintiff  could  not  recover 
for  those  items ;  but  Lord  Kenyon  thought  this  case  did  not 
fall  within  the  mischiefs  intended  to  be  remedied  by  this 
statute,  the  intent  of  which  was  to  prohibit  the  sale  of  such 
small  quantities  to  the  consumer.  This  was  done  for  the 
purpose  of  preventing  the  pernicious  effects  of  dram-drink- 
ing, which  had  been  found  extremely  injurious  to  the  lower 
orders  of  society.  In  the  present  case,  the  liquors  were  not 
sold  to  the  defendant  for  his  own  consumption,  but  for  the 
use  of  the  guests  resorting  to  his  house  in  the  way  of  his 
trade,  and  therefore  not  within  the  statute.  But,  in  a  later 
case,  it  was  holden,  that  charges  for  spirits  under  20s.  sup- 
plied to  guests,  and  forming  part  of  a  tavern-bill,  cannot 
be  recovered,  although  the  defendant  was  not  present  at  the 

e  Gilpin  v.  Rendle,  Devonshire  Lent  Lord  EUenborough,  C.  J.     But  see 

Ass.  1 809.  MS.  See  Spencer  v.  Smith,  Scott  v.  Gillmore,  3  Taunt.  226.  and 

3  Campb.  9.  that  this  stat.  does  not  post. 

extend  to  a  security,  e.  %.  a  bill  of  f  Jackson  v.  Attrill,  Peake's  N.  P.  C. 

exchange  given  in  payment  of  small  180.    But  see  Bumyeat  v.  Hutchin- 

quantities  of  spirituous  liquors.   Per  son,  post  p.  61 . 


(14)  In  Proctor  v.  Nicholson,  7  C.  &  P.  69.  Ld.  Abinger,  C.  B. 
expressed  an  opinion,  that  this  enactment  did  not  apply  to  cases 
where  spirits  are  supplied  by  an  innkeeper  to  guests  who  are  lodging 
in  the  house. 
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entertainment;  for  the  statute  is  not  confined ?  to  sales  to 
the  consumer  himself. 

Where  acts  have  been  passed^  containing  regulations  as  to 
articles  which  are  the  subject  of  sale^  and  the  poUcy  of  the 
acfe  is  for  the  security  of  the  buyers,  and  to  protect  them 
against  the  frauds  of  the  seller,  it  has  been  holden,  that  the 
seller  cannot  recover  the  price. 

An  action  was  brought  to  recover  the  price  of  a  quantity 
of  bricks  sold  by  the  plaintiff,  a  brick-maker^,  to  the  defend- 
ant. It  appeared  that  the  bricks  had  been  selected  by  the 
defendant,  out  upon  being  measured  they  were  found  to  be 
of  less  dimensions  than  the  stat.  17  G.  3.  c.  42.  requires.  It 
was  holden,  that  the  plaintiff  could  not  recover ;  the  policy  of 
the  statute  being  to  protect  the  purchaser  of  this  article 
against  the  fraud  of  the  seller.  N.  It  did  not  appear  that 
the  defendant  bought  the  bricks  knowing  them  to  be  under 
size.  In  these  cases,  although  a  penalty  be  imposed  in  the 
same  clause  of  the  act,  which  reqxiires  the  thing  to  be  done^ 
yet  the  remedy  of  the  public  is  not  thereby  limited  to  a  pro- 
ceeding for  the  penalty,  but  the  clause  may  be  used  as  a  de- 
fence' to  an  action. 

A  promise  not  to  use  a  trade  in  a  particular  place  is  legal^. 
So  a  contract  entered  into  by  a  practising  attorney^,  that  he 
would  relinquish  and  make  over  to  B.  and  6.  two  other  at- 
tomies,  his  business  as  an  attorney,  as  far  as  respected  his 
practice  in  the  profession  within  London,  and  150  miles  from 
thence,  and  all  his  business  as  agent  for  any  attorney,  and 
that  he  would  recommend  his  clients  and  permit  B.  and  G. 
to  use  his  name  in  the  business,  has  been  holden  valid. 

Of  Affreements  contrary  to  public  Policy. — ^The  defendant, 
in  consideration  that  the  plaintiff,  who  was  master-joiner  in 
one  of  his  Majesty^s  dock-yards,  would  procure  himself  to  be 
superannuated,  undertook,  in  case  he,  defendant,  should  suc- 
ceed the  plaintiff  as  master-joiner,  to  allow  him  the  extra 
pay  from  the  yard-books"^.  This  agreement  having  been 
mside  without  tne  knowledge  of  the  navy-board,  to  whom 
the  appointment  belonged,  was  holden  void,  on  the  groimd 
that  it  was  contrary  to  public  policy.  So  where  A.  through 
the  interest  of  B.  was  appointed  to  the  office  of  customer  of 

g  Burnyeat  ▼.  Hutchinson,  5  B.  &  A.  betts  of  barley,  as  being  an  uncertain 

241.  measure,    but  see  5  G.  4.  c.  74.  ^ee 

h  Law  ▼.  Hodson,  11  East,  300.  S.  P.  also  Langton  ▼.  Hughes,  p^jt  p.  64 

9   B.    It   C.    19.2.   LitUe  ▼.   Poole,  i  5  B.  &  Ad.  900, 1. 

Coal  Act  Forster  ▼.  Taylor,  5  b.  k  k  Broad  ▼.  JoUyfe,  Cro.  Jac  596. 

Ad.  887.  3  Nev.  &  M.  244  firkins  of  1  fiunn  ▼.  Guy,  4  East,  190. 

butter  not  legally  marked.  Tyson  v.  m  Parsons  v.  Thompson,  1  H.  Bl.  322. 

Thomas,  M'Cieland  A:  Y.  119.  Hob- 
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Carlisle  ^9  having  preyiously  signed  an  agreement  that  his 
name  was  made  use  of  in  trust  for  JB.,  and  that  he  would  ap- 
point such  deputies  as  B.  should  nominate^  and  would  em- 
power B.  to  receive  the  fees  of  the  office  to  his  own  use,  this 
agreement  was  holden  void ;  first,  as  being  against  the  principles 
of  the  common  law,  inasmuch  as  the  public  was  abused  and 
the  king  deceived ;  and,  secondly,  because  the  agreement  was 
in  violation  of  the  statutes  (12  K.  2.  c.  2.  and  5  &  6  Edw.  6. 
c.  16.)  (15)  which  were  made  to  guard  against  evils  of  this 
nature.  On  the  same  ground  it  was  holden,  that  upon  an 
agreement  for  the  sale  (by  the  owner)  of  the  command  of  a 
ship  in  the  service  of  ttie  East  India  Company  °,  made  with- 
out the  knowledge  and  against  the  bye-laws  of  the  company, 
an  action  could  not  be  maintained.  A  promise  was  made  by 
the  defendantP,  a  friend  of  a  bankrupt,  when  he  was  on  his 
last  examination,  that  in  consideration  that  the  assignees  and 
commissioners  would  forbear  to  examine  the  bankrupt,  con- 
cerning certain  sums  of  money  with  which  he  was  charged, 
that  he,  defendant,  would  pay  those  sums ;  the  consideration 
was  holden  void,  being  contrary  to  the  policy  of  the  bank- 
rupt laws.  An  agreement  by  the  payee  of  a  bill  of  exchange 
to  discharge  a  person  liable  upon  it%  in  consideration  that 
the  latter  would  not  move  the  Court  of  King^s  Bench  against 
him  (the  payee,)  for  a  misdemeanor,  is  illegal. 

A  number  of  bleachers'",  in  the  county  of  Lancaster,  find- 
ing that  losses  to  a  considerable  amount  had  been  incurred 
by  them  from  their  not  being  entitled  to  retain  goods  put 
into  their  hands  for  a  general  balance,  came  to  an  agreement 
that  they  would  not  receive  the  goods  of  any  person,  who 
would  not  consent  that  they  shoidd  be  retained  for  a  general 
balance  that  might  happen  to  be  due  to  them.  This  agree- 
ment came  to  the  knowledge  of  J.  S.  who  afterwards  sent  a 
quantity  of  goods  to  A.  one  of  these  bleachers,  for  the  pur- 

n  Garforth  v.  Fearon,  1  H.  Bl.  327.  p  Nerot  v.  Wallaoe,  3  T.  R.  17. 

o  Blachford  and  another  v.  Preston,  q  Pool  y.  Bpusfield,  1  Campb  55-       • 

3  T.  K.  19     Seebtackpole  t.  Larle,  r   Kirkman  v.  bhawcross,  6  T.  R.  14. 

2WiU.  133.  S.  P. 


(15)  This  statute  of  E^w.  6.  prohibits  the  sale  of  certain  offices, 
which  are  specified  in  the  second  section.  With  respect  to  offices 
under  government  not  mentioned  in  this  statute,  it  has  been  decided, 
that  they  cannot  be  sold.  But  there  are  some  offices  which  may  be 
the  object  of  sale,  if  the  sale  takes  place  under  the  authority  and  with 
the  consent  of  those  who  have  the  pov^er  of  appointment,  as  commis- 
sions in  the  army,  &c.  Per  Kenyan,  C.  J.  and  LawrencCi  J.  8  T.  R. 
92,  94. 
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pose  of  being  bleached.  J.  S.  became  a  bankrupt.  The  as- 
signees demanded  the  goods^  but  the  bleacher  insisted  that 
he  had  a  lien  on  the  goods  for  what  remained  due  to  him  for 
his  work  and  labour  upon  other  works  delivered  to  the  bank- 
rupt before  the  bankruptcy.  It  was  contended,  on  the  part 
of  the  assignees,  that  the  object  of  the  agreement  was  to  create 
a  lien  in  cases  where  none  existed  before ;  and  though  an  in- 
dividual might  impose  such  terms  on  his  customers,  yet  it 
was  not  competent  to  a  class  of  men  to  do  it ;  and  that  it  was 
against  public  policy  to  permit  combinations  of  this  sort  to 
avail.  But  the  court  were  of  opinion,  that  as  the  convenience 
of  commerce  and  natural  justice  were  on  the  side  of  liens, 
this  agreement  was  legal,  its  object  being  merely  to  inforce 
that  which  the  law  considered  as  equitable ;  more  especially 
as  it  was  made  by  persons  who  had  an  option  either  to  work 
for  this  or  that  person  as  they  chose. 

2ndly.  The  agreement  must  not  be  contaminated  with,  or 
arise  out  of,  an  illegal  transaction.  Hence,  where  an  agree- 
ment was  made  between  two  parties*,  subjects  of  this  coimtry, 
for  the  sale  and  delivery  of  goods  in  Guernsey,  for  the  pur- 
pose of  being  smuggled  into  England ;  it  was  holden  that  the 
vendor  could  not  maintain  an  action  for  the  value  of  the 
goods.  And  in  a  subsequent  case,  it  was  decided^,  that  the 
circumstance  of  the  vendor  being  an  inhabitant  of  Guernsey 
would  not  vary  the  case,  for  he  was  still  a  subject  of  this 
coimtry  (16).  So  where  the  vendor  was  concerned  in  giving 
assistance  to  the  vendee  to  smuggle  the  goods,  by  packing 
them  in  the  manner  most  suitable  for,  and  with  the  intent  to 
aid  that  purpose,  although  the  vendor  was  a  foreigner,  resi- 
dent abroad,  and  the  sale  and  delivery  of  the  goods  were 
completed  abroad,  it  was  holden^,  that  the  vendor  could  not 
resort  to  the  laws  of  this  country  to  give  effect  to  his  agree- 
ment. But  the  mere  knowledge  of  the  vendor*,  that  the 
goods  were  purchased  for  the  purpose  of  being  smuggled,  is 
not  sufficient  to  prevent  his  recovering  in  an  action  for  the 
price  of  the  goods,  if  the  vendor  was  a  foreigner  resident 
abroad,  and  the  sale  and  deUvery  were  completed  abroad.  So  a 

8  Biggs  V.  Lawrence,  3  T-  R.  454  R.  599.  cited  by  Kenyon,  C.  J.  Van- 

t  Clugas  V.  Penaluna,  4  T  H  467.  dyck  v.  HewiU,  1  East's  R.  96. 

u  Waymell  v  Read  and  another,  6  T.    x  Holman  v.  Johnson,  Cowp.  341. 


(16)  "  A  man  may  be  bom  out  of  the  realm,  viz.  of  England,  as 
in  Ireland,  Jersey,  and  Guernsey,  &c.  and  yet  as  he  is  not  bom  out 
of  the  ligeance  of  the  king,  he  is  not  an  alien."  1  Inst.  129.  b.  The 
island  of  Jersey  ia  not  considered  as  part  of  the  United  Kingdom  within 
Stat.  7  &  8  G.  4  c.  29.  s.  76.  1  Moody,  C.  C.  349.   Rex  v.  Prowes. 
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person  who  sells  goods  knowing  that  the  purchaser  intends  to 
apply  them  in  an  illegal  trade^  is  nevertheless  entitled  to  re- 
cover the  price  if  he  yields  no  other  aid  to  the  illegal  trans- 
action than  selling  the  goods,  and  obtaining  permits  for  their 
delivery  to  the  agent  oi  the  purchaser*.  But  where  the  plain- 
tiff, a  druggist,  after  the  42  G.  3.  c.  38.  but  before  the  51  G. 
3.  c.  87.  sold  and  delivered  drugs  to  the  defendant,  a  brewer, 
knowing  that  they  were  to  be  used  in  the  brewery:  it  was 
holden  t,  that  he  could  not  recover  the  price  of  them.  Where 
a  contract,  which  a  plaintiff  seeks  to  enforce,  is  expressly,  or 
by  implication,  forbidden  by  the  statute  or  the  common  law, 
no  court  will  lend  its  assistance  to  give  it  effect ;  but  where 
the  consideration  and  the  matter  to  be  performed  are  both 
legal,  a  plaintiff  is  not  precluded  from  recovering  by  an  in- 
fringement of  the  law  *,  not  contemplated  by  the  contract,  in 
the  performance  of  something  to  be  done  on  his  part. 

By  stat.  6  G.  1.  c.  18.  s.  12.  ^^all  policies  of  insiurance  on 
ships,  &c.  at  sea,  or  going  to  sea,  made  by  any  corporation 
(other  than  the  two  corporations  therein  mentioned)  or  by 
persons  acting  in  partnership,  shall  be  void.*^  A.  and  B.  * 
agreed  to  become  partners  as  underwriters  of  policies  for  the 
assurance  of  ships  at  sea,  in  the  profits  as  weU  as  losses 
arising  therefrom,  but  that  the  name  of  A.  only  should  be 
used  in  the  subscription  of  such  policies.  In  pursuance  of 
that  agreement,  policies  were  underwritten,  and  the  premiimis 
received  by  B.  An  action  having  been  brought  by  A.  to 
recover  his  moiety  of  the  premiums,  it  was  holden  that  it 
would  not  lie ;  for  the  plaintiff^s  claim  arose  out  of  a  trans- 
action which  was  illeg^,  and  therefore  the  court  would  not 
give  effect  to  it.  So  where  A.  and  B.  were  engaged  in  a 
partnership  of  the  same  description  with  that  mentioned  in 
the  preceding  case,  and  A.  paid  the  whole  of  the  losses ;  it 
was  holden  ^,  that  A.  coidd  not  maintain  an  action  against  B. 
to  recover  a  share  of  the  money  that  had  been  so  paid.  In 
like  manner  it  hai^  been  holden,  that  in  a  case  of  this  kind,  the 
underwriters  cannot  maintain  any  action  against  the  assured 
for  the  recovery  of  the  premiums  ^.  Where  one  of  two  part- 
ners had  been  compelled  to  pay  the  whole  of  a  loss  ^,  and  the 

X  Hodgson  y.  Temple,  5  Taunt.   181.  a  Booth  v.  Hodgson,  6  T.  R.  405. 

bee  alBO  Johnson  v  Hudson,  1 1  East,  b  Mitchell  v.  Cockbume,  2  H.  Bl.  379. 

IhO.  Bensley  v.  Bignold,  5  B.  &  A.  Aubert  v.  Maze,  2  bos.  and  Pul  371. 

335.     brown  v  Duncan,  10  B  &C.  c  Branton  v.  Taddy,  1  Taunt  6. 

93-  Wetherell  v.  Jones,  3  B.  &  Ad.  d  Sullivan  v.  Greaves,  Park's  Ins.  8. 

221.  Per  Kenyon,  C.  J.  who  afterwards 

y  Langton  v.  Hughes,  I  M.  &  S.  93.  stated  this  case  to  the  judg^es  of  the 

z  Per  Lord  Tenterden,  C  J.  delivering  K.  B.  who  concurred  in  the  same 

judgment  in  Wetherell  v.  Jones,  3  opinion. 

B.  k.  Ad  225, 6. 
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other  partner  had  paid  his  moiety  of  the  loss  into  the  hands 
of  a  broker ;  it  was  holden^  that  this  moiety  could  not  be  re- 
covered from  the  broker  by  the  partner,  who  had  paid  the 
whole  loss  (17)  • 

If  an  officer  permit  a  prisoner  to  go  at  large  ^,  in  conse- 
quence of  which  he  (the  officer)  is  obliged  to  pay  the  creditor, 
the  officer  cannot  maintain  an  action  for  money  paid  against 
the  debtor :  for  he  cannot  raise  a  cause  of  action  by  the  pay- 
ment of  money  for  another,  on  account  of  his  own  breach  of 
duty  (18). 

Of  Fratidulent  Agreements. — 3dly.  The  agreement  must 
be  fair  and  honest,  and  not  entered  into  for  a  fraudulent  pur- 
pose; for  fraudulent  contracts  are  considered  in  the  same 
light  as  illegal  contracts,  and  consequently  an  action  cannot 
be  maintained  for  the  breach  of  them.  Tne  defendants^,  be- 
ing indebted  to  the  plaintiffs  and  other  creditors,  and  being 
insolvent,  assigned  all  their  effects  in  trust  to  pay  lis.  in  the 
pound  to  their  creditors,  to  which  all  the  creditors  consented, 
and  signed  the  deed  of  trust,  except  the  plaintiffs,  who  re- 
fused to  sign  and  to  take  any  composition,  imless  the  defen- 
dants would  give  them  a  note  for  the  remaining  9s.  in  the 
pound;  the  defendants  accordingly  gave  a  note  to  that 
amount,  whereupon  the  plaintiffs  signed  the  deed.  It  ap- 
peared, that  if  the  plaintiffs  had  not  signed,  the  rest  of  the 
creditors  would  not  have  signed  the  deed.     An  action  having 

e  Pitcher  y.  Bailey,  8  East,  171.  Steinman  v.  Magnus,  11  East,  304. 

f  Cocksbott  V.  Bennett,  2  T.  R.  763.        See  Middleton  v.  Ld.  Onslow,  1  P. 
recognized  by  Lord  Bllenborough  in        Wms.  768. 


(17)  The  defendant,  being  a  broker,  effected  an  insurance  for  the 
plaintiff,  a  British  subject,  on  goods  from  Ostend  to  the  East  Indies, 
on  board  an  Imperial  ship,  which  insurance  was  illegal  by  7  G.  1. 
Stat.  1.  c.  21.  8.  2.  The  ship  having  been  lost,  the  underwriters 
paid  the  amount  of  the  insurance  to  the  defendant,  who,  without  any 
intimation  from  them  to  retain  the  money,  refused  to  pay  it  over  to 
the  plaintiff.  An  action  for  money  had  and  received  having  been 
brought,  it  was  holden,  that  the  defendant  could  not  insist  on  the 
illegality  of  the  contract  as  a  defence,  and  the  plaintiff  recovered. 
Tenant  v.  Elliott,  1  Bos.  and  Pul.  3. 

(18)  But  where  an  officer  discharged  a  prisoner,  arrested  on  mesne 
process,  on  payment  of  the  sum  swor9  to  sAd  costs,  and  was  after- 
wards obliged  to  pay  the  residue  of  the  debt,  it  was  holden,  by 
BuUer,.  J.  that  as  the  officer  had  not  been  guilty  of  any  improper 
conduct,  and  as  he  was  by  law  compellable  to  pay  the  whole  debt, 
he  was  entitled  to  recover  against  the  defendant  for  so  much  money 
paid  to  his  use.     Cordron-y.  Lord  Masserene,  Peake's  N.  P.  C.  143. 

VOL.  I.  F 
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been  brought  on  the  note^  a  verdict  was  found  for  the  defen- 
dants :  on  an  application  made  to  the  court  for  a  new  trials  it 
was  refused ;  Lord  Kenyon^  0.  J.  observing^  that  the  founda- 
tion of  his  opinion  was,  that  the  temptation  to  give  this  note 
was  a  fraud  on  tiie  creditors  who  were  parties  to  the  contract, 
on  which  their  debts  were  to  be  canceUed  in  consideration  of 
receiving  a  composition.  The  note  preceded  the  execution  of 
the  deed ;  all  the  creditors  being  assembled  for  the  purpose 
of  arranging  the  defendants'  affairs,  they  all  imdertook  and 
mutually  contracted  with  each  other,  that  the  defendants 
should  be  discharged  from  tiieir  debts  afler  the  execution  of 
the  deed.  Then  the  plaintiffs,  in  fraud  of  that  engagement, 
entered  into  a  contract  with  the  defendants,  which  prevented 
their  being  put  into  tiiat  situation  which  was  the  inducement 
to  the  otiier  creditors  to  sign  the  deed,  and  to  reUnquish  a 
part  of  tiieir  demands.  The  same  principle  was  established 
in  Jackson  v.  LomaSy  4  T.  R.  166.  See  also  Smith  v.  Cu^, 
6  M .  and  S.  1 60.  and  post,  money  had  and  received,  6.  So  where 
A.  having  given  B.  a  sum  of  money  for  goods  in  advancement 
of  C.S,  a  secret  agreement,  between  B.  and  C.  that  C.  should 
pay  B.  a  further  sum  for  the  goods,  was  holden  to  be  void, 
on  the  CTound  that  it  was  a  fraud  upon  A.  So  where  it  was 
agreed  between  the  vendors  and  vendee  of  goods,  tiiat  the 
vendee  should  pay  lOs.  per  ton,  beyond  tiie  market  price, 
which  sum  was  to  be  appUed  in  liquidation  of  an  old  debt 
due  to  one  of  the  vendors,  and  the  payment  of  the  goods  was 
guaranteed  by  a  third  person,  to  whom  the  bargain  between 
the  parties  was  not  communicated,  it  was  holden^  that  tiiia 
was  a  fraud,  and  rendered  the  guaranty  void.  So  where  a 
trust  deed  was  proposed  to  the  creditors  of  an  insolvent^, 
whereby  they  all  engaged  to  accept  payment  of  their  debts 
by  six  instalments,  the  second,  third,  and  fourth  of  which 
were  to  be  guaranteed  by  collateral  security,  and  tiie  fifth  and 
sixth  were  to  remain  on  the  single  security  of  the  insolvent ; 
several  of  the  creditors  refused  to  sign,  unless  the  plaintiffs 
did :  in  order  to  induce  the  plaintiffs  to  sign  the  aeed,  the 
defendant,  at  the  instance  of  tiie  insolvent,  agreed  that  he, 
(the  defendant)  would  procure  the  plaintiffs  a  collateral  secu* 
rity  for  the  fiftii  and  sixth  instahnents  within  a  given  time, 
whereupon  the  plaintiffs  signed  the  trust  deed,  and  the  otiier 
creditors,  who  had  before  refused,  signed  also,  but  with- 
out  any  knowledge  of  the  agreement  between  the  plaintiffs 
and  ddfendant :  an  action  having  been  brought  for  the  non- 
performance of  tiiis  agreement,  it  was  holden  to  be  a  void 

g  Jackton  y.  Duchaire,  3  T.  R.  551.  cognized  by  Lord  EldoD,  C.  in  Exp. 

h  Pidcock  y.  Bishop,  3  B.  &  C.  606.  Sadler  and  another,  15  Ves.  52. 

i  Leicester  y.  Rose,  4  East*  372.  re- 
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agreement,  on  the  ground  that  it  was  a  fraud  against  the 
other  creditors:  and  although,  in  this  case,  the  stipulation 
by  the  plaintifis  was  for  a  further  security,  and  not  for  more 
money,  there  was  not  any  difference,  in  substance,  whether  a 
creditor  stipulated  for  that,  which  he  thought  would  produce 
him  money  more  certainly,  or  for  a  larger  sum  than  he  had 
agreed  to  take  in  common  with  the  other  creditors ;  that 
it  was  equally  a  £raud  upon  the  other  creditors  to  stipulate 
for  either. 

The  creditors  of  a  bankrupt  entered  into  a  deed  of  compo- 
sition to  receive  eight  shillings  in  the  pound  in  full  discharge 
of  their  debts,  and  agreed  to  release  every  thing  beyond  that, 
and  ffive  up  aU  securities  to  the  bankrupty  and  join  in  a  peti- 
tion to  the  chancellor,  to  supersede  the  commission ;  one  of 
the  creditors  having  two  distinct  debts  due  from  the  bank- 
rupt, for  one  of  which  he  held  bills  to  the  fiill  amoimt,  re- 
ceived his  dividend  of  eight  shillings  in  the  pound  on  both 
debts,  and  then  received  the  full  value  of  some  of  the  bills ; 
it  was  holden^,  that  the  bankrupt  was  entitled  to  sue  for  the 
money  so  obtained  on  the  bills  m  an  action  for  money  had 
and  received.  The  principle  of  the  foregoing  case  was,  that 
if  the  creditor  had  been  suffered  to  retam  in  his  possession 
the  money  which  he  had  raised  on  the  bills  given  by  the 
bankrupt,  he  would  have  got  more  than  eight  shillings  in 
the  pound  out  of  the  bankrupt's  effects  by  the  amount  of 
those  bills  which  imder  the  agreement  the  creditor  was  to 
restore  and  to  give  up  to  the  bankrupt.  But  where  the  cre- 
ditors of  an  insolvent  agreed,  by  an  instrument,  (not  under 
seal,)  that  they  would  accept  in  full  satisfaction  of  their  debts 
twelve  shillings  in  the  pound,  payable  by  instalments,  and 
would  release  him  from  all  demands ;  and  one  of  the  creditors, 
who  signed  for  the  whole  amount  of  his  debt,  held  at  the 
lime,  as  a  security  for  part,  a  bill  of  exchange  drawn  by  the 
debtor  and  accepted  by  a  third  person ;  the  money  du*e  on 
this  bill  having  ailerwards  been  paid  by  the  acceptor,  it  was 
holden^,  that  the  creditor  might  retain  it,  the  agreement  of 
composition  not  containing  any  express  stipulation  for  giving 
up  securities,  and  nothing,  whence  such  a  stipulation  cordd  be 
implied,  and  the  effect  of  it  not  being  to*  extinguish  the  ori- 
ginal debt.  And  where  defendant  entered  into  a  composition 
to  pay  his  creditors  6s.  Sd»  in  the  pound,  upon  condition  of 
being  released,  and  nearly  two  years  afterwards  gave  one  of 
the  creditors,  who  had  agreed  to  sign  the  composition,  a  bond 
for  the  residue  of  her  debt,  she  not  having  received  the 

k  Stock  y.  Mawson,  1  B.  and  P.  286.  recognized  in  Nichols  v.  Norrii,  3 

I  Thomaa  ▼.  Courtnay,  1  B.  aad  A.  1.        B.  &  Ad.  42.  n. 

F  2 
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amount  of  her  composition^  although  divers  creditors  had 
signed  the  deed,  received  their  composition  and  released  the 
defendant ;  it  was  holden  ^  that  the  Dond  was  good :  as  it  was 
not  given  or  agreed  to  be  given  at  the  time  of  tiie  composi- 
tion, it  was  not  a  fraud  on  the  other  creditors. 


Immoral  Agreements, — 4thly.  If  the  agreement  be  of  such 
a  nature,  that  the  carrying  it  into  effect,  and  enforcing  it,  will 
give  a  sanction  and  encouragement  to  immorality,  an  action 
cannot  be  maintained  for  the  violation  of  it.  This  position 
is  foimded  on  the  maxim,  ex  turpi  causd  non  oritur  actio,  or 
in  the  elegant  paraphrase  of  Lord  Mansfield,  justice  must  be 
drawn  from  pure  fountains. 

In  an  action  for  use  and  occupation  of  a  lodging™,  where 
it  appeared  that  the  lodging  was  let  to  the  defendant  for  the 
purposes  of  prostitution,  and  with  a  knowledge  on  the  part  of 
the  plaintiff  of  that  fact,  it  was  holden,  that  the  action  was 
not  maintainable  ^.     So  where  an  action  was  brought  against 
the  defendant  for  board  and  lodging^,  and  it  appeared  in  evi- 
dence, that  the  defendant  was  a  lady  of  easy  virtue,  that  she 
had  boarded  and  lodged  with  the  plaintiff,  who  had  kept  a 
house  of  bad  fame,  and  who,  besides  what  she  received  for  the 
board  and  lodging  of  the  unfortunate  women  in  her  house, 
partook  of  the  profits  of  the  prostitution ;  Lord  Kenyon,  C.  J. 
was  of  opinion,  that  such  a  demand  could  not  be  heard  in  a  > 
court  of  justice.     On  the  same  principle  it  was  holden,  that 
an  assumpsit  would  not  lie  to  recover  the  value  of  prints  of 
an  immoral  or  libellous  tendency,  which  had  been  sold  and 
delivered  by  the  plaintiff  to  the  defendant  P.     But  in  an  action 
to  recover  me  amount  of  a  bill  deUvered  for  washing  done  by 
the  wife  of  the  plaintiffs,  where  it  appeared  in  evidence,  that 
the  defendant  was  a  prostitute,  and  that  the  articles  washed 
consisted  principally  of  expensive  dresses,  in  which  the  de- 
fendant appeared  at  pubUc  places,  and  of  genflemen^s  night- 
caps, which  were  worn  by  the  persons  who  Slept  with  tiie 
defendant,  with  all  which  circumstances  the  plaintiff  was  ac- 
quainted ;  it  was  holden,  that  the  use  to  which  the  defendant 
applied  the  linen  could  not  affect  the  contract,  and  that  the 
plaintiff  was  entitied  to  recover.    The  same  doctrine  was  laid 
down  by  Lord  EUenborough,  in  Bowry  v.  Bennett  1  Campb. 
348,  where  an  action  was  brought  against  a  prostitute  to  re- 
Took  V.  Tuck,  4  Bingh.  224.  B.  R,  before  Lord  Kenyon,  C.  J. 
m  Crisp  V.  Churchill,  C.  B.  E.  34  G.  3.        2  Dec.  1796. 

Per  tyre,  C.  J.  p  Per  Lawrence,  J.  4  Esp.  N.  P.  C  97. 

n  Giraiidayv.  Richardson,]  Esp.N.  P.     q  Lloyd  v.  Johnson,  1  Bos.  and  Pul. 

C.  13.  S.  P.  per  Kenyon,  C.  J.  340. 

o  Howard  y.  Hodges,  Middx.  Sittings, 
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cover  the  value  of  some  clothes  which  had  been  furnished  by 
the  plaintiff.  The  C.  J.  said,  that  the  mere  circumstance  of 
the  defendant  being  a  prostitute,  within  the  knowledge  of  the 
plaintiff,  would  not  render  the  contract  illegal.  In  order  to 
defeat  the  action,  it  must  be  shewn  that  the  plaintiff  expected 
to  be  paid  out  of  the  profits  of  the  defendants  prostitution, 
and  that  he  had  sold  her  the  clothes  in  order  to  cany  it  on. 
A  similar  distinction  was  taken  by  Lord  Tenterden,  C.  J.  in 
Appkton  V.  Campbell^  2  C.  &  P.  347- 


II.  Of  the  General  Indebitatus  Assumpsit. 

Having  premised  that  the  rules  laid  down  in  the  preceding 
sectioq,  govern  the  action  of  assumpsit  in  both  its  forms,  that 
is,  whether  the  plaintiff  sets  forth  the  agreement,  for  the  breach 
of  which  he  complains,  specially,  and  declares,  as  it  is  tech- 
nically termed,  on  a  special  assumpsit ;  or  whether,  the  nature 
of  his  case  permitting  it,  he  adopts  the  general  form  of  an 
indebitatus  assumpsit,  I  shall  proceed  to  an  explanation  of 
the  latter  form. 

General  Indebitatus  Assumpsit.  —  The  ge:aex2lind€bitatus 
assumpsit  is  in  the  nature  of  an  action  of  debt,  and  owes  its 
introduction  into  general  use  to  the  circumstance  of  the  de- 
fendant not  ha\dng  been  permitted  in  this  form  of  action  to 
wage  his  law.  [But  wager  of  law  is  now  abolished :  stat. 
3  &  4  W.  4.  c.  42.  s.  13.]  It  may  be  considered  as  a  general 
rule,  that  an  indebitatus  assumpsit  will  not  he  in  any  case  but 
where  debt  wiU  Ue^  The  remedy,  however,  by  action  of  debt  is 
more  extensive  than  the  remedy  by  indebitatus  assumpsit ;  for 
debt  may  be  brought  on  a  record  or  specialty,  whereas  the  in- 
debitatus assumpsit  is  confined  to  parol  agreements.  Hence, 
although  the  form  of  the  general  indebitatus  assumpsit  is  very 
concise^  yet  it  is  essentially  necessary  to  state  in  the  declara- 
tion ybr  what  cause  tlie  debt  or  duty  became  due,  in  order 
that  it  may  appear  to  the  court  to  be  matter  whereon  an  as- 
sumpsit may  be  founded ;  and  an  omission  in  this  respect  may 
be  taken  advantage  of  by  writ  of  error*,  or  in  arrest  of  judg- 
ment after  verdict*.  A  declaration  merely  stating  that  the 
defendant  was  indebted  to  the  plaintiff  in  500  quarts  of  wheat, 
as  for  tolls  of  wheat,  without  specifying  any  value,  is  bad" 


r  Hard's  case,  Salk.  23. 

8  Cro  Jac-  20G,  2o7. 

t   Foster  V.  Mnith,  Cro.  Car.  31. 


u  Mayor  of  Reading  v.  Clarke,  4  Bi 
and  A.  268. 
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upon  special  demurrer.  But  it  is  not  necessaiy,  in  this  form 
of  action,  to  state  the  particular  items  constituting  the  debt; 
it  is  sufficient  if  the  declaration  state  generally,  that  the  de- 
fendant was  indebted  to  the  plaintiff  for  worK  and  labour'; 
for  the  agistment  y  of  cattie  m  the  plaintiff ^s  ground ;  for  a 
premium  '  upon  a  policy  of  assurance  upon  such  a  ship ;  upon 
an  account  stated*  (1^);  on  a  foreign  judgment;^  without 

X  Hibbert  v.  Courthope,  Carth.  276.  lince  the  Union,  Vaughan  v.  Plun- 

y  Gardiner  v.  Bellingham,  Hob.  5.  kett,  3  Taunt.  86  n.  Harris  y.  Saun- 

z  Fowk  V.  Pinsacke,  2  Ley.  153.  dera,  4  B.  and  C.  411.  S.  P.     See 

a  Homes  v.  Savil,  Cro.  Car.  116.  Guinness  v.  Carroll,  1  B.  and  Ad. 

b  Plaistow  V.  Van  Uxem,  Cam.  Scacc.  459. 
Doug.  6.   n.     An   Irish  judgment. 


(19)  In  an  action  of  indebitatus  assumpsit,  upon  an  accoant  stated, 
it  is  not  necessary  to  prove  the  items  of  the  account,  but  only  that 
an  account  was  stated,  for  that  is  the  cause  of  action.     Agreed  per 
Raymond,  C.  J.  Page  and  Reynolds,  J.  m  Bartlett  v.  Emery,  1  T. 
R.  42.  n.     The  accountmg  being  the  ground  of  the  promise,  is  tra- 
versable.    Dalby  v.  Cooke,  Cro.  Jac.  234.     On  an  account  stated, 
the  plaintiff  is  not  obliged  to  prove  the  exact  sum  laid  m  the  decla- 
ration.    Thompson  v.  Spencer,  B.  R.  £.  8  G.  3.     Bull.  N.  P.  129. 
An  acknowledgment  by  the  defendant  of  a  debt,  due  upon  any  account, 
is  sufficient   to  enable  the  plaintiff  to  recover  upon  a  count  for 
an  account   stated.     Knowles  y.  Michel,   13  East,  249.     "  I  think 
Knotcles  v.  Michel  is  an  authority  to  shew,  that  though  in  form  a 
count  upon  an  account  stated  is  "of  and  concerning  divers  sums  of 
money,"  yet  proof  of  one  item  is  good  to  maintain  such  a  count ; 
diners  may  be  supported  by  evidence  of  one."     Per  Ld.  £llenbo- 
rough,  C.  J.  in  Highmore  v.   Primrose,  5  M.  andS.  67.     "  It  has 
been  held,  that  upon  a  count  for  goods  sold  and  dehvered,  the  plain- 
tiff may  prove  the  sale  of  one  article,  and  that  will  be  weU  enough. 
The  same  rule  applies  to  this  count,  which  is  "  of  and  concerning 
divers  sums  "  as  to  the  count  for  goods  sold.     Per  Holroyd,  J.  S.  C. 
Where  a  note  is  expressed  to  be  for  value  received,  that  imports 
"  received  from  the  payee ;"  and  is  an  acknowledgment  of  a  debt 
from  the  maker  to  the  payee.  See  Highmore  v.  Primrose,  5  M.  and  S. 
67.     Priddy  v.  Henbrey,  I  B.  and  C.  674.     Clayton  v.  Gosling,  5  B. 
and  C.  360.     Where  a  party  examined  before  commissioners  of 
bankrupt  admitted  that  he  had  received  a  sum  of  money  on  account 
of  the  bankrupt  after  an  act  of  bankruptcy,  but  did  not  go  on  to 
admit  that  it  was  a  subsisting  debt ;  it  was  holden  that  this  was  not 
evidence  sufficient  to  support  a  count  on  an  account  stated  with  the 
assignees.     Tucker  and  another,  assignees  of  Hickman  v.  Barrow, 
7  B.  and  C.  623.     In  an  action  by  payee  against  acceptor  of  a  bill 
of  exchange,  drawn  by  a  third  person,  the  defendant  paid  £10  into 
court  on  the  money  counts.     Nothing  more  was  due  on  the  bill, 
and  there  had  not  been  any  other  account  or  transaction  between  the 
plaintiff  and  defendant ;  it  was  holden,  that  the  payment  so  made 
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stating  the  cause  of  action  on  which  the  judgment  proceeded ; 
or  for  money  had  and  received  ^^^  without  stating  for  what 
cause  the  money  was  had  and  received. 

The  counts  in  indebitatus  assumpHt  for  work  and  labour, 
goods  sold  and  deUvered,  money  lent  and  advanced,  money 
paid,  money  had  and  received,  and  on  account  stated,  being 
in  most  frequent  use,  are  called  the  general  or  common  counts, 
and  all  or  some  of  them  were  usually  added  to  every  spe- 
cial assumpsit;  but  now,  by  R.  G.  H.  T.  4  W.  4.  several 
counts  shall  not  be  allowed  unless  a  distinct  subject  matter 
of  complaint  is  intended  to  be  estabUshed  in  respect  of 
each.  Bee  post  lit.  Declaration.  The  generality  of  these 
counts  is  obviated  by  particulars  of  demand,  which  plaintiff^ 
under  the  new  rule  (R.  G.  T.  T.  1  W.  4.  No.  6.)  is  to  deUver, 
a  copy  of  which  must  be  annexed  by  plaintiif^s  attorney  to 
the  record/  at  the  time  when  it  is  entered  with  the  judge^s 
marshal.  This  annexation  supersedes  the  necessity  of  proofs 
of  delivery  at  the  trial. 

In  addition  to  the  causes  of  action  already  enumerated,  it 
has  been  holden,  that  an  indebitatus  assumpsit  will  lie  for  a 
fee  due  from  any  person  who  accepts  the  honour  of  knight- 
hood, to  the  gentlemen  ushers  and  daily  waiters  to  the  king® ; 
for  fees  due  to  an  usher  of  the  black  rod^;  for  a  reasonable 
and  customary  fine  due  to  the  heir  of  the  lord  from  the  copy- 
holder, upon  the  death  of  the  lords;  for  freight^;  for  goods 
and  chattels^ ;  for  money  due  by  the  custom  of  London  for 
scavage^;  for  toUs^  (21);  for  a  penalty  due  by  the  ordinances 

c  Rabies  v.  Sikes,  B.  R.  M.  22  Car.  2.  h  1  Ventr.  100. 

d  Macarthy  y.  Smith,  8  Bingh.  145.  i  Earl  of  Falmouth  v.  Penrose,  6  B. 
e  Duppa  ▼.  Gerard,  Carth.  &&.  and  C.  385. 

f  Sanderson  v.  Brignall,  Str.  747.  k  City  of  London  v.  Goree,  2  Lev.  174. 

g  Shuttleworth  y.  Garrett,  Carth.  90.  1  Steward  v.  Baker,  1  T.  R.  618. 
Holt,  C.J.  dissentient (20). 


was  an  answer  to  the  whole  action,  and  that  the  plaintiff  could  not 
recover  nominal  damages  on  the  special  count  on  the  bill.  Early  v. 
Bowman,  I  B.  and  Ad.  889. 

(20)  It  was  admitted  by  the  court,  in  this  case,  that  debt  would 
lie  for  a  fine  upon  an  admittance  to  a  copyhold.  See  also  Whitfield 
V.  Hunt,  Doug.  727,  n.  [f  155.]  where  it  was  holden,  that  a  general 
indebitatus  assumpsit  would  lie  by  the  lord  against  the  tenant  of  a 
customary  tenement  for  a  fine  due  upon  admission. 

(21)  Assumpsit  will  lie  for  tolls;  as  for  passing  along  a  way. 
Such  toll  is  either  toll  thorough,  or  toll  traverse ;  which  last  is  the 
payment  of  a  sum  of  money  for  passing  over  the  soil  of  another  in 
a  way  not  an  highway.    2  Roll.  Abr.  522,  Richards  v.  Bennett, 
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of  a  company  for  not  serving  the  office  al  steward^  according 
to  a  bye  law°^ ;  and,  lastly,  mdebitatua  assumpsit  ^nll  lie  on  a 
foreign  judgment **. 

In  an  action  brought  in  England  to  recover  the  value  of  a 
^ven  sum,  Jamaica  currency,  upon  a  judgment  obtained  in 
that  island;  the  value  is  that  sum  in  sterling  money  which 
the  currency  would  have  produced  according  to  the  rate  of 
exchange  between  Jamaica  and  England,  at  the  date  of  the 
judgment.  Per  Cur.  Tenterden,  C.  J.  haesitante.  Scott  v. 
Sevan,  2  B.  &  Ad.  73*  To  render  a  foreign  judgment  void, 
on  the  ground  that  it  is  contrary  to  the  law  of  the  country 
where  it  was  given,  it  must  be  snewn  clearly  and  unequivo- 
cally to  be  so.    Becquet  v.  Mlic  Carthy,  2  B.  &  Ad.  951. 

The  court  will  give  the  foreign  judgments  credit  for  the 
facts  which  they  specifically  allege;  hence  in  an  action  on  a 
foreign  judgment  obtained  by  default,  stating  that  the  de- 
fendant appeared  by  attorney,  it  is  not  necessary  to  prove 
that  the  attorney  mentioned  was  properly  constituted  the  at- 
torney of  defendant;  or  that  the  defendant  was  Uving  within 
the  jurisdiction  of  the  foreign  court.  Molony  v.  Gibbons, 
2  Campb.  502,  Ellenborough,  C.  J. 

An  indebitatus  assumpsit  will  not  lie  upon  a  bill  of  ex- 
change by  the  payee  against  the  acceptor",  because  the  ac- 
ceptance is  only  a  collateral  engagement  to  pay  the  debt  of 

m  Barber  Surgeons  y.  Pelson,  2  Lev.    n  Crawford  y.  Whtttal,  Doug.  4.  n.[I]. 
262.  o  Hard's  case,  Salk.  23. 


1  B.  &  C.  223.  Toll  thorough  is  a  payment  for  passing  along  a 
highway,  to  support  which  some  consideration  must  be  proved,  as 
repairing  a  road  or  bridge.  The  repair  of  some  streets  in  a  town  is 
not  a  sufficient  consideration  to  support  the  claim  of  toll  thorough  in 
all  parts  of  the  town.  Brett  v.  Scales,  10  B.  &  C.  508.  But  if  the 
taking  of  the  toll,  as  well  as  the  right  of  passage,  be  immemorial, 
it  may  be  presumed  that  the  soil  was  originally  granted  to  the  public 
in  consideration  of  the  toll;  and  such  original  grant  is  a  good  con- 
sideration for  the  toll,  although  the  soil  and  toll  should  have  been 
severed  and  got  into  different  hands.  Lord  Pelham  v.  Pickersgill, 
1  T.  R.  660.  Trueman  v.  TValcham,  2  Wils.  296,  confirmed  by  Hill 
v.  Smith,  4  Taunt.  520,  and  recognized  by  Lord  Tenterden,  C.  J.  in 
Sret^  V.  Seales,  lOB.  &  C.  510.  Assumpsit  may  be  maintained  by 
the  owner  of  a  market  for  stallage,  and  that  without  shewing  any 
contract  in  fact  between  him  and  the  occupier  of  the  stall.  The 
Mayor,  A,  8f  B.  of  Newport  v.  Saunders,  3  B.  &  Ad.  411.  A  grant 
of  a  fair  or  market,  with  an  express  grant  of  toll,  passes  reasonable 
toll,  though  no  amount  of  toll  be  specified.  The  Corporation  of 
Stamford  v.  Pawleit,  1  Cro.  &  J.  57. 
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another^  namely,  the  debt  of  the  drawer;  nor  will  it  lie  for  a 
wagerP,  because  a  real  consideration  is  wanting,  and  debt  will 
not  he  for  a  wager.  Nor  will  indebitatus  assumpsit  he  for 
goods  bargained,  xinless  there  has  been  a  sale^ ;  the  property 
most  be  changed  to  make  the  action  maintainable. 

It  will  be  proper  to  remark  here,  that  an  indebitatus  as- 
sumpsit  will  not  he  on  a  special  agreement'  until  the  terms 
of  it  are  performed;  but  when  that  is  done,  it  raises  a  duty, 
for  which  a  genera^  indebitatus  assumpsit  will  he,  [where  the 
duty  consists  in  a  money  payment.]  In  cases  of  this  kind, 
i.  e.  where  the  terms  of  the  special  agreement  have  been 
performed,  if  the  plaintiff,  having  declared  on  the  special 
agreement,  and  also  on  a  general  indebitatus  assumpsit,  fail 
in  proving  the  special  agreement,  he  may  resort  to  the  gene- 
ral count'  (22).    See  New  Rules  limiting  Counts. 

In  an  action  of  indebitatus  assumpsit  for  goods  sold  and 
dehvered^,  it  appeared  that  the  goods  in  question  had  been 
valued  at  a  certain  sum,  for  which  payment  was  to  be  made 
by  the  defendant  in  three  months  after  the  1 5  th  of  September, 

p  Bovey  v.  CostlemaD,  Ld.  Raym.  69.  s  Leeds  v.  BurrowB,  12  East,  3. 
q  Atkinson  v.  bell,  8  B  and  C.  277.  t  Mussen  y.  Price,  4  East,  147. 
r  Gordon  v.  Martin,  Fitz-Gib.  303. 


(22)  "  If  A.  declare  upon  a  special  agreement,  and  likewise  upon 
a  quantum  meruit,  and  at  the  trial  prove  a  special  agreement,  but 
different  from  that  which  is  laid  in  the  declaration,  he  cannot  reco- 
ver on  either  count :  not  on  the  first,  because"  of  the  variance ;  nor 
on  the  second,  because  there  was  a  special  agreement;  but  if  he 
prove  a  special  agreement  and  the  work  done,  but  not  pursuant  to  such 
agreement,  he  shall  recover  upon  the  quantum  meruit ;  for  otherwise 
he  would  not  he  able  to  recover  at  all"  Bull.  N.  P.  139.  Str.  638. 
"  I  apprehend  the  rule  to  be  this :  where  a  party  declares  on  a  special 
contract,  seeking  to  recover  thereon,  but  fails  in  his  right  so  to  do 
altogether,  he  may  recover  on  a  general  count;  if  the  ease  be  such, 
that,  supposing  there  had  been  no  special  contract,  he  might  still 
have  recovered  for  money  paid,  or  for  work  and  labour  done.  As  in 
the  case  of  a  plaintiff  suing  a  defendant  as  having  built  a  house  for 
him  according  to  agreement;  there,  if  he  fail  to  prove  that  he  has 
built  it  according  to  agreement,  he  may  still  recover  for  his  work  and 
labour  done."  Per  Sir  J.  Mansfield,  delivering  the  opinion  of  the 
court  in  Cooke  v.  Munstone,  1  Bos.  and  Pul.  N.  R.  854.  "  If  a  man 
agrees  to  build  for  another  a  house  to  be  paid  for  it,  and  afterwards 
builds  the  house,  in  this  case  he  has  two  ways  of  declaring,  either 
upon  the  original  executory  agreement,  as  to  be  performed  infuturo, 
or  upon  an  indebitatus  assumpsit,  or  quantum  meruit,  when  the  house 
is  actually  built,  and  the  agreement  executed"  Per  Denison,  J.  Alcorn 
V.  Westhrook,  1  Wils.  117.. 
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1802,  (the  day  on  which  the  bargain  was  conclnded)  6y  a 
bill  of  two  months.  The  action  was  commenced  in  Hilary 
Term,  1803,  before  the  expiration  of  five  months  from  the 
day  on  which  the  contract  was  made.  The  Comt  of  King's 
Bench  (dissentiente  EUenborough,  C.  J.)  were  of  opinion, 
that  the  action  was  prematurely  brought  on  the  implied  as- 
sumpsit before  the  expiration  of  the  credit,  and  that  a  special 
action  of  assumpsit  was  the  mode  in  which  the  defendant 
ought  to  have  been  sued  for  the  not  giving  at  the  end  of  three 
months  a  bill  of  two  months,  in  which  action  the  plaintiff 
would  have  been  entitled  to  recover  damages  against  the  de- 
fendant for  his  not  having  given  the  bill,  such  as  the  loss  of 
interest,  &c.  (23).  So  where  goods  were  purchased  by  the 
defendant  of  the  plaintiffs,  to  be  paid  for  by  a  bill  at  two 
months,  which  bill  was  accordingly  drawn  upon  the  defendant 
for  the  amoimt  of  the  goods,  and  tendered  for  acceptance, 
which  was  refused;  an  action  of  indebitatus  assumpsit  for 
goods  sold  and  delivered  having  been  brought  before  the  ex- 
piration of  the  two  months,  it  was  holden  by  the  Court  of 
Common  Pleas,  on  the  authority  of  the  preceding  case,  that 
the  action  could  not  be  sustained. 

Goods  were  sold  at  six  months'  credit,  payment  to  be  then 
made  by  a  bill  at  two  or  three  months,  at  the  purchaser's  op- 
tion; it  was  holden',  Parke,  J.  dubitante,  that  this  was  in 
effect  a  credit  for  nine  months;  that  the  Statute  of  Limita- 
tions would  begin  to  run  from  the  expiration  of  that  time, 

u  Button  V.  Solomonson,  3  Bos.  and    x  Helps  y.  Winterbottom,  2  B.  &  Ad. 
Pul.682.  431. 


(23)  Care  must  be  taken  to  distinguish  cases  of  this  kind  from  the 
comm:ion  cases  in  which  goods  are  sold,  and  a  bill  taken  in  pa3nnent 
payable  at  a  future  day»  but  without  any  express  agreement  for  time 
for  the  pa3nD[ient  of  the  goods;  in  this  last-mentioned  case,  if  the  bill 
is  dishonoured,  the  drawer  may  be  sued  immediately  upon  the  origi- 
nal cause  of  action,  without  any  regard  being  had  to  the  time  which 
the  bill  has  to  run ;  for  there  being  no  agreement  as  to  time,  tiie 
party  takes  the  bill  as  payment,  and,  therefore,  if  it  turn  out  to  be 
good  for  nothing,  the  creditor  has  not  received  that  which  the  other 
undertook  to  give  him,  and  may  therefore  pursue  his  remedy  imme- 
diately. Stedman  v.  Gooch,  1  Esp.  N.  P.  C.  6.  Puckford  v.  Mojt- 
well,  6  T.  R.  62.  Owenson  v.  Morse,  7  T.  R.  64.  A  debtor  is  not 
discharged  by  giving  a  check  which  produces  nothing,  although 
payment  in  cash  may  have  been  previously  tendered;  and  tiie  cir- 
cumstance of  the  check  being  given  by  the  agent  of  a  debtor,  who  is 
at  the  time  indebted  to  his  principal  in  a  ku'ger  amount,  makes  no 
difference.     Everett  v.  Collins,  2  Campb.  515. 
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and  that  before  that  lime  no  action  for  goods  sold  and  deli- 
vered could  be  maintained^  although  the  plaintiff  might  have 
declared  specially  on  the  omission  to  give  a  bill  at  the  end  of 
six  months. 

A.  agreed  to  deliver  to  B.  100  bags  of  hops,  at  a  certain 
price  per  cwt.  by  a  certain  time*.    A.  having  delivered  twelve 
bags  before  the  stipulated  time,  and  demanded  payment, 
which  was  refused,  immediately  commenced  an  action  for 
the  price  of  the  bags  delivered.     It  was  holden,  that  as  the 
contract  was  entire  and  could  not  be  spUt,  the  plaintiff  was 
not  entitled  to  bring  an  action,  imtil  the  whole  quantity  was 
delivered,  or  until  the  time  for  delivering  the  whole  had 
arrived.     So  where  A.  undertook,  for  a  specific  sum  of  mo- 
ney, to  repair  and  make  perfect  a  given  article,  then  in  a  da- 
maged state,  and  did  repair  it  in  part,  but  did  not  make  it 
perfect,  it  was  holden^,  that  he  could  not  recover  for  the 
value  of  the  work  done  and  materials  found.     In  this  case 
the  contract  was  to  do  a  specific  work  for  a  specific  sum. 
But  where  a  ship  outward  bound  with  goods  being  damaged 
at  sea,  put  into  a  harbour  to  receive  some  repairs  which  had 
become  necessary  for  the  continuance  of  her  voyage,  and  a 
shipwright  was  engaged  and  undertook  to  put  her  into  tho- 
rough  repair:  before  this  was  completed,  he  required  pay- 
ment for  the  work  already  done,  without  which  he  refused  to 
proceed,  and  the  vessel  remained  in  an  unfit  state  for  sail- 
ing; it  was  holden^,  that  the   shipwright  might  maintain 
an  action  for  the  work  already  done ;  for  there  was  nothing 
in  the  present  case   amounting  to  a  contract  to  do  the 
whole  repairs,  and  make  no   demand  till  they  were  com- 
pleted.    So  where,  upon  an  entire  contract  for  the  sale  and 
delivery  of  goods  at  a  particular  time,  and  some  of  the  goods 
are  delivered,  although  the  purchaser  is  not  bound  to  pay  for 
that  part  before  the  expiration  of  the  time  fixed  for  the  deli- 
very of  the  whole ;  yet  if,  upon  the  seller's  failure  to  com- 
plete the  contract,  the  purchaser  does  not  return  the  part 
delivered,  but  elects  to  keep  that  part,  then  the  seller  may 
bring  an  action  for  the  value^  (not  the  stipidated  price)  of 
that  part,  although  he  (the  seller)  is  liable  to  a  cross  action 
for  the  breach  of  his  contract.     So  where,  by  a  contract  of 
sale,  the  vendor  agreed  to  deUver  250  bushels  of  wheat  with- 
in a  specific  time,  and  delivered  part,  but  not  the  residue ;  it 
was  holden^,  that  he  might,  after  the  time  mentioned  in  the 

a  Waddington  v.  Oliver,  2  Bos.  and  d  Shipton  v.  Casson»  5  B.  and  C.  378. 

Pul.  N.  K.  61.  e  Oxendale  v.  Wetherell,  9  B.  and  C. 

b  Sinclair  v.  BowleB,  9  B.  and  C.  92.  386.    See  also  James  v.  Cotton,  7 

€  Roberts  v.  Havelock,  3  B.  Jt  Ad.  404.  Bingh.  266. 
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contract  had  expired,  recover  from  the  purchaser  the  value  of 
the  wheat  delivered  to  and  retained  by  him. 

A  collateral  undertaking  must  be  declared  on  specially ;  as 
where  B.  undertook  in  writing  to  A.  to  answer  for  the  pay- 
ment of  certain  goods  to  be  sent  bv  him  to  C,  it  was  holden^;^ 
that  A.  could  not  maintain  an  indebitatus  assumpsit  against  B. 
for  the  price  of  the  goods  sent  to  C.^  but  that  he  ought  to 
have  declared  specially  on  the  guaranty. 

The  general  indebitatus  assumpsit  for  money  paid,  and  for 
money  had  and  received,  being  those  forms  of  action  which 
are  of  more  extensive  application  than  any  other  known  in 
the  law,  I  shall  proceed  to  inquire  in  what  cases  they  may  be 
brought,  beginning  with  the  indebitatus  assumpsit  for  money 
paid. 

0/  the  Indebitatus  Assumpsit  for  Money  paid. — ^Where  a 
person  has  laid  out  his  own  money  for  the  use  of  another, 
either  with  the  express  or  implied  consent  of  such  other  per- 
son, the  law  implies  a  promise  of  repayment,  for  a  breach  of 
which  an  indebitatus  assumpsit  for  money  paid,  laid  out,  and 
expended,  may  be  maintained.  As  where  one  person  is 
surety  for  another,  and  compellable  to  pay  the  whole  debt^ 
and  the  surety  is  called  upon  to  pay,  it  is  money  paid  to  the 
use  of  the  principal  debtor,  and  may  be  recovered  against 
him  in  an  action  for  money  paid,  even  though  the  surety  did 
not  pay  the  debt  by  the  desire  of  the  principal  (24).     So 

f  Mines  v.  ScuHhorpe,  2  Campb.  215.    g  Per  Kenyon,  C.  J.  8  T.  R.  310. 


(24)  Decker  v.  Pope,  London  Sitttngs,  9th  July,  1757,  MSS. 
This  was  an  action  brought  by  an  administrator  de  horns  non  of  a 
surety,  who,  at  defendant's  request,  had  joined  with  another  friend 
of  defendant's  in  giving  bond  for  the  payment  of  the  price  of  some 
goods  that  were  sold  to  defendant :  and  the  surety  having  been 
obliged  to  pay  the  money,  the  administrator  declared  against  defen- 
dant for  so  much  money  paid  to  his  use ;  Lord  Mansfield  directed 
the  jury  to  find  for  the  plaintifif ;  observing,  that  where  a  debtor  de- 
sires another  person  to  be  bound  with  him  or  for  him,  and  the  surety 
is  afterwards  obliged  to  pay  the  debt,  this  is  a  sufficient  considera- 
tion to  raise  a  promise  in  law,  and  to  charge  the  principal  in  an  action 
for  money  paid  to  his  use.  He  added,  that  he  had  cooferred  with 
most  of  the  judges  upon  it,  and  they  agreed  in  that  opinion.  One 
man  who  is  compelled  to  pay  money,  which  another  is  bound  by  law 
to  pay,  is  entitled  to  be  reimbursed  by  the  latter ;  and  money  paid 
under  such  circumstances  may  be  considered  as  money  paid  to  the 
use  of  the  person  who  is  so  bound  to  pay  it.  Hence  where  the  in- 
dorser  of  a  bill  being  sued  by  the  holder,  paid  him  part  of  the  sum 
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where  ttvo  persons  are  sureties  for  another^^  and  the  obligee 
compels  one  of  the  sureties  to  pay  the  whole  debt,  such 
surety  may  maintain  an  action  against  his  co-surety,  and 
thereby  compel  him  to  contribute  Ws  proportion  towards  the 
payment  of  die  debt.  N..  In  such  case,  it  does  not  appear  to 
be  necessary,  that  the  insolvency  of  the  principal  debtor 
should  be  proved.  But  where  it  appeared  that  one  of  two 
sureties  had  been  prevailed  on  to  become  a  surety  at  the  in- 
stance of  the  other',  and  the  other  had  been  compelled  to  pay 
the  debt,  Lord  Kenyon  would  not  permit  him  to  call  on  his 
co-surety  for  contribution,  more  especially  as  he  had  taken  a 
bill  of  sale  from  the  principal  debtor  in  order  to  protect 
himself. 

An  action  for  money  paid  cannot  be  maintained  unless 
there  be  a  request  to  pay  it,  either  express  or  implied.  Hence, 
where  the  defendant  contracted  to  transfer  stock  on  a  certain 
day  to  the  plaintiff,  but  failed  to  perform  his  contract ;  upon 
which  the  plaintiff  bought  the  stock,  and,  to  recover  the  con- 
sequent loss  sustained  by  him,  brought  an  action  against  the 
defendant  for  money  paid:  held^  that  such  action  was  not 
maintauiable,  as  the  plaintiff  shoidd  have  declared  specially 
on  the  contract.  A  tenant,  by  a  written  agreement  under 
which  he  took  a  house,  agreed  to  pay  taxes,  which  by  statute 
were  due  from  the  landlord.  The  tenant,  having  made  de- 
&ult,  and  the  landlord  having  been  obliged  to  pay,  sued  the 
tenant  for  the  amoimt  as  money  paid  to  his  use.  It  was 
holden^,  that  the  form  of  action  was  misconceived,  and  that 
the  tenant  ought  to  have  been  sued  on  the  agreement. 

This  action  may  be  maintained  by  the  bail  against  their 
principal™,  for  the  recovery  of  such  sums  of  money,  as  they, 
from  their  situation  as  bail,  and  in  order  to  secure  them- 
selves, have  been  fairly  and  necessarily  obliged  to  expend. 
The  baU  may  surrender  theu-  principal  in  their  own  disch^^, 
and  for  their  own  security ;  consequently,  if  the  principal 
absconds,  and  the  bail  incur  expenses  in  sending  aAer  him 
and  securing  him,  in  order  that  he  may  be  surrendered,  such 
expenses  may  be  recovered  in  this  action  against  the  principal. 

h  Admitted   in   Cowell   v.    Edwards,  k  Lig^htfoot  v.  Cre«d,  8  Taunt.  268. 

2  Bos.  and  Pul.  268.  and  by  Lord  1   Spencer  v.  Parry,  3  Ad.  &  Ell.  331. 

Kenyon,  C.  J.  in  the  following'  case,  m  Fisher  v.  Fellows,  5  Esp.  N.  P.  C. 
i  Tamer  y.  Davies,  2  Esp.  N.  P.  C.        1?1. 
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mentioned  in  the  bill,  it  was  holden,  that  he  might  recover  the  same 
from  the  acceptor  in  an  action  for  money  paid  to  his  use.  Pownal  v. 
Ferrand,  6  B.  and  C.  439. 
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So  where  A.,  B.,  and  C.  were  lessees  of  certain  premises  by 
deed  from  D.**,  to  whom  they  covenanted  to  pay  the  rent,  and 
B.  and  C.  assigned  their  interest  to  A.,  subsequent  to  which 
assignment,  and  with  full  knowledge  whereof,  the  plaintiff 
put  his  goods  on  the  premises,  under  the  care  of  A.,  where 
they  were  taken  as  a  custress  by  D.  for  rent  arrear ;  and  the 
plaintiff,  in  order  to  redeem  his  goods,  was  obliged  to  pay  the 
rent  due,  taking  at  the  time  a  receipt  from  D/s  atix>mey  as 
for  so  much  received  on  account  of  A.,  B.,  and  C. ;  it  was 
holden,  that  the  plaintiff  might  maintain  an  action  for  money 
paid  against  A.,  B.,  and  C,  on  the  CTOund  that  the  three 
defendants  were  Uable  to  the  landlord  for  the  rent  in  the  first 
instance,  and  as,  by  the  payment  made  by  the  plaintiff,  all 
the  tiiree  were  released  from  the  demand  of  the  rent,  and  as 
such  payment  was  not  a  voluntary  but  a  compulsory  pay- 
ment, because  the  plaintiff  could  not  have  reUeved  himself 
from  the  distress,  under  these  circumstances  the  law  would 
imply  a  promise  by  the  three  defendants  to  repay  the  plaintiff. 
In  this  case,  the  money  paid  was  the  plaintiff's  money ;  this 
is  requisite  for  the  maintenance  of  tiie  action ;  for  where  A. 
let  a  house  to  B.,  which  B.  underlet  to  C,  and  A.  distrained 
the  goods  of  C.  for  rent  due  from  B.,  which  goods  were  after- 
wards sold  by  virtue  of  the  stat.  2  W.  &  M.  sess.  2.  c.  5.  s.  2. 
and  the  money  arising  from  the  sale  paid  over  by  the  auc- 
tioneer to  A. ;  it  was  holden  <',  that  C.  could  not  maintain  an 
action  against  B.  for  money  paid  to  his  use,  because  the 
money  in  question  never  was  the  money  of  C.  but  the  money 
of  the  landlord ;  for  the  moment  the  goods  were  converted 
into  money,  that  money  became  an  executed  satisfaction  in 
the  landlord  for  the  rent  arrear ;  and  C.  the  tenant  was  only 
interested  in  the  surplus  proceeds,  if  any,  of  the  goods. 

It  is  observable,  that  the  mere  circumstance  of  one  person 
having  received  an  advantage,  from  the  payment  of  money  by 
another,  is  not  sufficient  to  raise  an  assumpsit  against  the 
former ;  the  consent  of  the  party,  either  express  or  implied, 
is  essentially  necessary  to  the  support  of  the  action,  in  an 
action  for  money  paidP,  by  the  plaintiffs,  to  the  use  of  the 
defendants,  it  appeared  that,  by  stat.  22  and  23  Car.  2.  ell. 
the  parishes  of  St.  Yedast's  and  St.  Michael  le  Quern  were 
united;  and  that  since  that  time,  one  set  of  officers  had 
served  for  the  two  parishes,  the  election  of  whom  had  always 
been  made  at  a  joint  vestry ;  that  only  nine  vacancies  in  the 

n  Exall  V.  Partridge  and  others,  8  T.  R.  p  Stokes  and  another,  Overseers  of  St 

308.  recognized  in  Fownal  v.  Fer-  Vedast's^y.  Lewis  and  another,  Oyer- 

rand,  6  B.  and  C.  439.  and  ante,  n.  24.  seers  of  St.  Michael  le  Quern,  Lon- 

,0  Moore  v.  Pyrke,  11  East,  52.  don,  I  T.  R.  20. 
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office  of  sexton  had  happened  since^  all  of  which  had  been 
filled  up  agreeably  to  this  custom;  that  in  the  year  1759  the 
sexton's  siJary  was  fixed  at  20L  per  annum,  which  was  agreed 
to  be  paid  equally  by  both  parishes ;  that  die  overseers  of  St. 
Vedast's  had  paia  the  sexton  who  was  last  chosen  the  whole 
sum,  to  recover  a  moiety  of  which  this  action  was  brought. 
The  defence  was,  that  the  last  election  of  a  sexton  was  not  a 
joint  one,  and  that  the  parish  of  St. 'Michael  claimed  a  right 
of  choosing  a  separate  sexton  for  themselves,  of  which  they 
had  given  notice  to  the  other  parish.  Lord  Mansfield,  C.  J. 
7%tf  action  must  be  grounded  either  on  an  express  or  implied 
consent ;  but  here  is  neither.  Buller,  J.  If  this  were  held  to 
be  a  joint  obligation,  it  would  be  saying  that  the  sexton  might 
bring  his  action  against  one  of  the  parishes  for  the  whole  simi^ 
whioi  is  not  the  case.  In  like  manner,  it  was  holden,  that  a 
broker^  (who  had  contracted  with  third  persons  for  the  sale 
of  stock  at  a  future  day  by  the  authority  of  his  principal,  but 
without  disclosing  the  name  of  his  principal,  who  afteiwards, 
in  consequence  o?  the  rise  of  the  stocks,  refused  to  make  good 
his  bargain)  could  not,  by  paying  the  difference  to  the  per- 
sons to  whom  the  stock  had  been  sold,  maintain  an  action  for 
money  paid  on  an  implied  assumpsit  against  his  principal  for 
the  amount. 

If  an  auctioneer  is  employed  to  sell  an  estate  by  auction*^, 
and  he  undertakes  to  conduct  the  auction  so  as  to  avoid  in- 
curring the  duty  if  the  estate  is  not  sold,  but  through  mistake 
transacts  the  business  so  that  the  duty  attaches,  which  he  is 
obliged  to  pay,  the  law  will  not  raise  an  implied  promise  on 
the  part  of  the  employer  to  reimburse  the  auctioneer  the  mo- 
ney paid  for  the  duty,  which  has  been  thus  incurred  through 
his  own  blunder.  So  an  officer  guilty  of  a  breach  of  duty 
cannot  recover  money  which  he  has  paid  in  consequence  of 
it,  though  for  the  benefit  of  the  defendant". 

If  A.  recover  in  an  action  founded  on  tort  against  B.  and 
C.^  and  levy  the  whole  damages  on  B.,  B.  cannot  maintain  an 
action  against  C.  upon  an  impUed  assumpsit  for  a  reimburse- 
ment of  a  moiety ;  for  a  contribution  cannot  be  claimed  as 
between  joint  wrong-doers  (25).    ^^  From  the  inclination  of 

q  Chad  T.  Morley,  8  T.  R.  610.  s  Pitcher  v.  Bailey,  8  East,  171. 

r  Capp  V.  Topham,  6  East,  392.  t  Meny weather  v.  Nizan,  8T.  R.  180. 


(25)  A  different  rule  holds  in  the  case  of  a  joint  judgment  against 
several  defendants  in  an  action  of  assumpsit.  Per  Lord  Kenyon, 
C.  J.  S.  C.  So  an  action  of  assumpsit  hes  by  a  ship  owner,  to  re* 
cover,  from  the  owner  of  the  cargo,  his  proportion  of  a  general  aver- 
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the  court,  in  Phillips  w  Biggs^  Hard.  164.  and  from  the  con- 
cluding part  of  Lord  Kenyon's  judgment  in  Merryweather  v. 
Nixan,  and  from  reason,  justice,  and  sound  policy,  the  rule 
that  wrong-doers  cannot  have  contribution  against  each  other 
is  confined  to  cases  where  the  person  seeking  redress  must  be 
presumed  to  have  known  that  he  was  doing  an  unlawfril  act." 
Per  Best,  C.  J.  delivering  judgment  in  Adamson  v.  JerviSy  4 
Bingh.  72,  3.  One  of  several  partners,  who  pays  money  on 
account  of  his  partners,  cannot  maintain  an  action  against 
them  for  contribution,  on  the  ground  that  he  made  such  pay- 
ment, not  voluntarily,  but  by  compulsion  of  law.  Sadler  v. 
Nia^on,  5  B.  &  Ad.  936. 

A.  having  recovered  a  judgment  against  a  trader^,  and 
taken  out  execution,  a  levy  was  made  on  the  goods  of  the 
trader,  but  after  he  had  committed  an  act  of  bankruptcy; 
the  money  levied  was  paid  over  to  A.  An  action  of  trover 
was  afterwards  brought  by  the  assignees  against  A.,  the  she- 
riff, and  the  bailiff,  in  which  damages  were  recovered :  and 
these  damages,  together  with  the  costs,  were  paid  by  the 
baihff ;  it  was  holden,  that  there  was  no  implied  proniise  on 
the  part  of  A.  to  indemnify  the  bailiff,  or  to  contribute  to  the 
damages  and  costs  in  the  action  of  trover ;  but  that  the  bailiff 
might,  in  an  action  for  money  had  and  received,  recover  the 
levy-money,  being  money  paid  imder  a  mistake  to  A.  and  the 
bailiff  being  answerable  for  it  to  the  assignees. 

In  a  case  where  there  were  three  assignees  of  a  bankrupt's 
estate  who  had  acted  in  the  commission,  and  two  of  them  paid 
the  solicitors  bill*,  it  was  holden  that  the  two  could  not 
maintain  a  joint  action  against  the  third  for  contribution,  but 
that  each  ought  to  bring  a  sepaiate  action.  So  where  three 
had  entered  into  a  joint  and  several  bond  of  indemnity  to  a 
sheriffy,  for  the  protection  of  their  separate  interests,  and 
the  sheriff  had  compelled  two  of  them  to  pay  the  whole  sum, 

u  Wilson  V.  Milner,  2  Campb.  452.        y  Kelby  v.  Vemon,  6  Esp.  N.  P.  C. 
z  Brand  and  another  V.  Boulcott,  3  Bos.         194. 
and  Pul.  235. 


age  loss,  incurred  by  sacrificing  the  tackle  belonging  to  a  ship  on  an 
extraordinary  emergency  for  the  benefit  of  the  whole  concern.  Birk- 
ley  V.  Presgrave,  1  East's  R.  220.  So  an  action  may  be  maintained 
to  recover  a  contribution  in  the  nature  of  a  general  average  by  one 
shipper  of  goods  against  another.  Dobson  v.  Wilson,  3  Campb.  480. 
The  owners  of  a  ship's  cargo  are  liable  to  contribution,  at  the  suit  of 
the  ship  owners,  for  ship's  stores  necessarily  thrown  overboard  afker 
a  vessel  was  captured,  and  while  she  was  in  the  hands  of  the  enemy. 
Price  v.  Noble,  4  Taunt.  123. 
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it  was'holden  that  they  could  not  maintain  a  joint  action 
against  the  third  for  contribution. 

Of  the  Indebitatus  Assumpsit  for  Money  had  and  received* 
-^The  action  for  money  had  and  received  is  founded  on  all 
the  equitable  circumstances  of  the  case  between  the  parties ; 
and^  consequently^  in  order  to  recover  in  this  form  oi  action^ 
the  plaintiff  must  shew  that  he  has  equity  and  conscience  on 
his  side.  From  the  following  positions  it  may  be  collected 
in  what  cases  this  action  may  be  maintained. 

1.  If  I  pay  money  to  a  person  who  claims  an  authority  to 
receive  it,  out  really  has  not  any  such  authority'^  and  a^r- 
wards  I  am  compelled  to  pay  it  again  to  the  person  lawfully 
entitled  to  receive  it,  an  action  for  money  had  and  received 
will  lie  against  the  person  unjustly  receiving  the  money  (26). 

2.  Where  a  person  has  usurped  an  office  belonging  to  an- 
other*, and  taken  the  known  and  accustomed  fees  of  dffice, 
an  action  for  money  had  and  received  will  lie  at  the  suit  of 
the  party  really  entitled  to  the  office,  against  the  intruder,  for 
the  recovery  of  such  fees.  Hence  this  action  is  frequentiy 
brought  to  try  the  right  to  offices^  to  which  fees  are  annexed*^. 
It  must  be  observed,  however,  that  this  action  will  not  lie  to 
recover  gratuitous  donations  given  to  the  intruder,  as  money 
given  by  strangers  for  shewing  a  church.  An  action  for 
money  had  and  received^  does  not  lie  by  the  nominee  of  a 
perpetual  curacy  for  the  profits  thereof,  until  he  has  obtained 
the  bishop's  licence ;  for,  in  curacies,  the  party  is  not  in  pos- 
session, until  licence.  But,  in  tiie  case  of  a  donative,  tiie 
party  is  in  full  possession  immediately  on  the  nomination ; 
i|nd,  consequenuy,  if  any  other  person  takes  the  rents  and 
profits,  he  may  maintain  an  action  for  money  had  and  re- 
ceived*. 

1  Bonnell  v.  Fouke,  2  Sid.  4.  See  post,  formation   in  nature  of  quo  war- 
page  86,  CrippB  y.  Reade.  ranto  is  the  only  convenient  method 

a  Aria  t.  Stukeley,  2  Mod.  260.    See  of  trying  the  right  where  there  are  no 

alto  Howard  v.  Wood,  2  Lev.  245.  fees. 

and  the  opinion  of  Holt,  C.  J.  in  d  Powell  v.  Milbank,  1  T.  R.  399.  n. 

1  Ld.  Ray,  703.  2  Bl.  R.  851.  8.  C. 

b  Boyter  v.  Dodiworth,  6  T.  R.  681.  e  Per  Ashhunt,  J.  in  The  King  v.  Bi- 

c  SeeR.v.Bingfaam,2Eaat'8R.3n.In-  ihop  of  Chester,  1  T.  R.403. 


(26)  If  A.  be  indebted  to  B.,  and  pay  such  debt  to  the  attorney  of 
a  person  suing  A.  in  B/s  name,  but  without  B.'s  authority,  B.  may, 
notwithstanding,  recover  the  debt  in  an  action  against  A.,  whose  re- 
medjf  is  against  the  attorney,  although  the  attorney  was  deceived  by  a 
counterfeited  warrant  of  attorney,    Robson  v.  Eaton,  1  T.  R.  Q2. 

▼oL.  I.  a 


82  ASSUMPSIT. 

3*  Where  money,  to  which  there  was  not  any  ground  of 
claim  in  conscience,  has  been  paid  under  a  mistake,  the  party 
may  recover  it  back  a^n  in  an  action  for  money  had  and 
received :  As  where  A.s  who  was  indebted  to  the  estate  of  B. 
a  bankrupt,  paid  the  debt  to  his  assignees  without  setting  off, 
as  he  was  entitled  to  do,  a  sum  of  money  due  to  himself  from 
the  bankrupt,  it  was  holden  that  A.  might  recover  the  money, 
which  he  had  neglected  to  set  off,  in  an  action  for  money  had 
and  received  against  the  assignees.  So  where  an  action  was 
brought  against  a  person  upon  a  groundless  demand?,  and  the 
cause  was  compromised  by  the  payment  of  the  money  de- 
manded, it  was  holden,  that  money  had  and  received  would 
he  for  the  recovery  of  the  sum  so  paid.  But  where  money 
has  been  paid  under  the  compulsion  of  legal  process  in  an 
action,  which  the  party  might  have  defended  successfully  if 
he  had  been  prepared  with  his  evidence,  this  money  cannot 
be  recovered  in  an  action  for  money  had  and  received ;  al- 
though such  evidence  be  produced  at  the  trial  of  the  second 
action,  as  shews  that  the  other  party  was  not  entitled  to  re-' 
cover  it  in  the  first.  [Q.  If  this  case  can  be  supported,  ex- 
cept on  the  ground  of  fraud  in  defendant  ?  See  remark  of 
Tindal,  C.  J.  deUvering  judgment  in  Hamlet  v.  Bichardson, 
9  Bingh.  647-] 

The  defendant  had  brought  an  action  against  the  present 
plaintiff  for  goods  sold**,  for  which  the  plaintiff  had  before 
paid  and  obtained  the  defendant's  receipt,  but  not  being  able 
to  find  the  receipt  at  that  time,  and  having  no  other  proof 
of  the  payment,  he  could  not  defend  the  action,  but  was 
obliged  to  submit  and  pay  the  money  again,  and  gave  a  cog- 
novit for  the  costs.  The  plaintiff  afterwards  found  the  re- 
ceipt, and  brought  an  action  for  money  had  and  received  in 
order  to  recover  the  amount  of  the  sum  so  wrongfully  enforced 
in  payment.  But  Kenyon,  C.  J.  was  of  opinion,  that,  after 
the  money  had  been  paid  under  legal  process^  it  could  not  be 
recovered,  however  unconscientiously  retained  by  the  defen- 
dant, though  the  case  of  Moses  v.  Macferlan,  2  Burr.  1009, 
was  referred  to ;  and  thereupon  the  plaintiff  was  nonsuited. 
On  a  motion  to  set  aside  the  nonsuit.  Lord  Kenyon  said, 
that  after  recovery  by  process  of  law  there  must  be  an  end  of 
litigation,  otherwise  there  would  not  be  any  security  for  any 
person.  And  Grose  J.  said,  that  it  woidd  tend  to  encourage 
the  greatest  negligence,  if  the  court  were  to  open  a  door  to 
parties  to  try  their  causes  again,  because  they  were  not  pro- 

f  Size  V.  Dickason,  1  T.  R.  285.  h  Marriott  v.  Hampton,  7  T.  R.  269. 

g  Cobden  v.  Kenrick,  4  T.  R.  432.  in 
notft. 
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perly  prepared  the  first  time  with  their  evidence.  Rule  re- 
fused. So  according  to  Hohoyd,  J.^  ^^  If  the  money  has  been 
paid  afiter  proceedings  have  actually  commenced^  there  being 
no  fraud  in  the  party  suing,  it  cannot  be  recovered  back.** 

The  trustees,  under  a  marriage  settlement  of  stock,  the  di- 
vidends of  which  they  covenanted  to  permit  the  bankrupt  to 
receive  for  his  life,  executed,  after  his  bankruptcy,  a  power  of 
attorney  to  A.  to  receive  the  same.  A.  received  the  divi- 
dends, and  paid  them  over  to  the  wife  of  the  bankrupt,  save 
one  sum,  which  he  paid  to  one  of  the  trustees ;  held^,  that 
the  assignees  might  recover  the  total  amount  of  such  divi- 
dends from  the  trustees,  in  an  action  for  money  had  and  re- 
ceived, inasmuch  as  the  whole  of  the  money  had  been  virtu- 
ally received  by  the  trustees  afl«r  full  notice  of  the  bank- 
ruptcy. 

Where  a  party  pays  money  to  another  voluntarily,  with 
full  knowledge,  or  fiill  means  of  knowledge,  of  aU  the  facts 
of  the  case  (27),  the  party  so  paying  cannot  recover  it  on 
account  of  his  ignorance  of  the  law :  As  where  an  under- 
writer of  a  pohcy  of  insurance  upon  a  ship  having  paid  the 
amount  of  the  insurance',  as  for  a  loss  by  capture,  sought  to 
recover  it,  on  the  ground  that  the  assured  had  not,  at  the 
time  of  effecting  the  insurance,  disclosed  to  the  underwriter  a 
material  letter  respecting  the  time  at  which  the  ship  sailed ; 
but,  it  being  proved,  that,  before  the  loss  on  the  policy  was 
adjusted,  all  the  papers,  including  the  letter  in  question,  had 
been  laid  before  the  underwriter,  it  was  holden,  that  he  could 
not  recover;  for  every  man  must  be  taken  to  be  cognizant  of 
the  law  (28). 

i  In    MilneB  v.  Duncan,    6  B.  ft  C.  1   Bilbie  ▼.  Lumley,  2  East's  R.  469. 

679.  recognized   in  Hamlet  ▼.  Hi-  recognized  by  Lawrence,  J.  in  Lo- 

chardson,  9  Bingh.  647.  thian  v.  Henderson.  D.  P.  3  Bos.  and 

k  Allen,  assignee  of  Prior,  v.  Impett  Pul.  520.  See  also  Gomery  y.  Bond, 

and  another,  8  Taunt.  263.  3  M.  and  S.  378. 


(27)  "  Where  a  payment  has  been  made,  not  with  full  knowledge 
of  the  facts,  but  only  under  a  blind  suspicion  of  the  case,  and  it  is 
found  to  have  been  paid  unjustly,  the  party  paying  may  recover  it 
back  again."  Per  Ashhurst,  J.  m  Ckatfield  v.  Paxton,  2  East's  R. 
471.  n.     See  Milnes  v.  Duncan,  6  B.  and  C.  671.  and  post  p.  85. 

(28)  The  defendant  being  tenant  to  the  plaintiff  of  certain  rooms 
at  the  yearly  rent  of  twenty  guineas,  the  plaintiff  at  the  expiration 
of  the  year,  insisted  on  being  paid  twenty-five  guineas,  and  threat- 
ened to  distrain  if  it  was  not  paid.  The  defendant,  in  consequence 
of  the  threat,  paid  the  larger  sum,  and  an  action  having  been  brought 

G  2 
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The  same  doctrine  was  laid  down  in  Brisbane  v.  Dacre^, 
5  Taunt.  143.  with  this  limitation  only,  that  the  retaining  the 
money  be  not  against  the  conscience  of  the  party  to  whom  it 
is  paid.  And  the  rule  holds  equally  where  money  has  been 
allowed"^  in  account,  as  where  it  has  been  actually  paid.  The 
same  principle  was  recognized  in  the  following  case.  The 
drawer  of  a  bill  of  exchange,  with  fidl  knowledge  of  time 
having  been  given  to  the  acceptor,  upon  a  supposition  that  he 
(the  c&awer)  remained  liable,  three  months  after  the  bill  be- 
came due,  promised  the  holder  that  he  would  pay  the  bill,  if 
the  acceptor  did  not;  it  was  holden'^,  that  the  drawer  was 
bound  by  this  promise,  and  could  not  avail  himself  of  his 
ignorance  of  the  law  at  the  time  when  he  made  the  promise. 
See  also  Bramston  v.  Robins,  4  Bingh.  15,  where  the  autho- 
rity of  Brisbane  v.  Dacres  was  recognized  by  Best,  C.  J.  But 
if  a  person  pay  money  under  a  mistake  of  the  real  facts,  and 
no  laches  are  mtiputable  to  him  (in  respect  of  his  omitting  to 

m  Skyrisg'  v.  Greenwood,  4  B.  and  C.         n  Steyens  v.  Lynch,  12  East,  38. 
281. 


by  the  plaiDtifT  against  the  defendant  for  another  demand,  the  de- 
fendant insisted  on  setting  off  the  five  guineas  which  he  had  paid  un- 
der the  threat  of  distress,  as  having  been  pbid  by  compulsion,  and 
in  his  own  wrong.  Bat  Lord  Ken  yon,  C.  J.  was  of  opinion,  that 
this  could  not  be  deemed  a  payment  by  compulsion,  as  the  defendant 
might,  by  a  replevin,  have  defended  himself  against  the  distress. 
Knibbsv,  Hall,  1  £^p.  N.  P.  C.  84.  cited  by  Lawrence,  J.  in  Lothian 
V.  Henderson,  3  Bos.  and  Pul.  520.  So  where  a  party,  sued  on  a 
claim  which  he  knows  to  be  unfounded,  pays  it ;  although  at  the 
time  of  payment  he  protests  against  it,  and  declares  his  intention  to 
bring  an  action  to  recover  back  the  money  so  paid,  yet  no  action 
will  he ;  for  he  ought  to  have  defended  the  action  brought  against 
him.  Brown  v.  M'Kinnalfy,  1  Esp.  N.  P.  C.  279.  Ld.  Kenyon,  C.  J. 
See  also  Cartwright  v.  Rowley,  2  Esp.  N.  P.  C.  723.  It  was  agreed 
between  A.  and  B.,  that  A.  for  a  certain  commission  should  ship  a 
cargo  of  wheat  of  a  specific  quality  at  a  foreign  port,  for  B.  in  Eng- 
land. The  wheat,  uppn  its  arrival,  having  been  found  to  be  of  an 
inferior  quality,  B.  brought  an  action  against  A.  for  a  breach  of  the 
agreement,  and  recovered  damages.  A.  afterwards  brought  an  action 
against  B.  for  the  commission  ;  but  it  was  holden,  that  A.  could  not 
recover ;  Lord  Ellenborough,  C.  J.  observing,  that  the  facts  which 
he  relied  on  in  this  action  might  have  been  given  in  evidence  to  re- 
duce the  damages  when  he  was  defendant ;  and  that  he  considered 
the  account  as  closed  between  the  parties  by  the  former  verdict. 
Kist  V.  Atkinson,  2  Campb.  63.  See  Gower  v.  Popkin,  2  Stark. 
N.  P.  C.  8. 
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avail  himself  of  the  means  of  knowledge  within  his  power) 
he  may  recover*^  back  such  money. 

Money  due  in  point  of  honour  or  conscience,  though  a 
person  is  not  compellable  to  pay  it,  yet,  if  paid,  shall  not  be 
recoveredP. 

4.  Where  money  has  been  paid  without  consideration,  or 
on  a  consideration  which  fails,  an  action  for  money  had  and 
received  will  lie  for  the  recovery  of  it.  The  plaintiff  had  in- 
sured several  numbers  in  the  lottery^,  at  the  office  of  the  de- 
fendant, for  which  he  had  paid  in  premiums  a  considerable 
sum  of  money.  The  defendant  having  refused  to  pay  the 
sums  insured  upon  some  of  the  chances  which  had  terminated 
in  favour  of  the  plaintiff,  he  brought  an  action  for  money  had 
and  received  against  the  defendant,  in  order  to  recover  the 
premiums ;  it  was  holden  that  the  action  would  well  lie,  al- 
though it  was  objected,  that  the  contract  was  illegal  by  stat. 
14  Geo.  3.  c.  76-'  and  the  plaintiff  joar^wr^*  criminis;  Black- 
stone,  J.  observing,  that  on  the  part  of  the  insured,  the  con- 
tract on  which  he  had  paid  his  money  was  not  criminal,  but 
merely  void,  and  therefore  having  advanced  his  money  mthout 
any  consideration,  he  was  entitled  to  recover  it  back.  See 
Jaques  v.  Withy,  1  H.  BL  Qb.  S.  P.  Clarke  v.  Shee,  Cowp. 
197.  and  post,  under  the  sixth  rule,  p.  88. 

The  deeds  for  securing  an  annuity  were  set  aside  for  an 
informality  in  registering  the  memorial^;  it  was  holden,  that 
money  paid  to  the  grantor,  as  the  consideration  of  the  an- 
nuity, might  be  recovered  in  an  action  for  money  had  and 
received.  So  where  a  deed,  a  bond,  and  warrant  of  attorney 
{upon  which  judgment  had  been  entered*,)  had  been  given  for 
securing  an  annuity,  ittid  on  the  appUcatioii  of  the  grantor  to 
the  Court  of  Kin^s  Bench,  the  judgment  was  set  aside,  and 
the  warrant  of  attorney  directed  to  be  delivered  up  to  be  can- 
celled, because  the  latter  instrument  was  improperly  de- 
scribed in  the  memorial,  but  no  order  was  made  as  to  the 
deed  or  bond,  which  remained  uncancelled;  it  was  holden, 
that  the  grantee  might  recover  the  consideration  in  an  action 
for  money  had  and  received,  on  the  groimd  that  he  had  con- 
tracted for  one  entire  assurance,  consisting  of  several  securi- 
ties, and  that  he  had  a  right  to  have  the  assurance  entire,  or 
to  have  back  his  money;  and  the  defendant  having  taken 
away  one  of  the  securities,  the  consideration  for  the  money 

o  Milnes  v.  Duncan,  6  B.  and  C.  671.        on  this  case,  in  ThisUewood  v.  Cra- 

p  Fanner  v.  Arundel,  2  Bl.  R.  824.  crod,  1  M.  and  6.  602. 

q  Jaques  v.  Golightly,  2  Bl.  R.  1073.  s  Shove  v.  Webb,  I  T.  R.  732. 

r  Seethe  remark  of  Ld.  EUenborovgh,  t  Scurfield  v.  Gowland,  6  Bast,  241. 
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had  failed.  In  cases  of  this  kinds  the  action  for  money  had 
and  received  will  not  lie  against  a  mere  surety,  who  has  not 
actually  received  any  part  of  the  consideration,  although  he 
has  joined  with  the  grantor  in  signing  a  receipt  for  it.  A  re- 
ceipt is  not  a  discharge  of  an  action,  nor  is  it  pleadable  in 
bar;  it  is  only  dLprimd  facie  acknowledgment  that  money  has 
been  paid.  Hence,  in  assumpsit  by  two  co-trustees  for  mo- 
ney had  and  received  to  their  use,  where  the  defendant  pro- 
duced a  receipt  for  the  money  given  by  one  of  the  plaintiffs, 
it  was  holden^,  that  this  was  not  conclusive,  and  that  evidence 
was  properly  admitted  to  show  that  the  giving  the  receipt 
was  a  iraudident  transaction,  and  that  the  money  had  not  been 
paid. 

A  receipt^  is  an  admission  only,  and  the  general  rule  is  that 
an  admission,  though  evidence  against  the  person  who  made 
it  and  those  claiming  under  him,  is  not  conclusive  evidence, 
except  as  to  the  person  who  may  have  been  induced  by  it  to 
alter  his  condition.  A  receipt  may,  therefore,  be  contrar- 
dicted  or  explained,  and  there  is  no  case  in  which  a  receipt 
upon  a  negotiable  instrument  has  been  considered  to  be  an 
exception  to  the  general  rule;  on  the  contrary.  Lord  Kenyon* 
was  of  opinion  that  a  receipt  on  the  back  of  a  bill  might  be 
explained  by  parol  evidence,  and  shewn  to  be  a  receipt  from 
the  drawer  and  not  from  the  acceptor. 

A  lease  was  sold  to  the  plaintiff  by  defendant  as  adminis- 
trator y,  without  any  regular  assignment,  or  other  conveyance; 
but,  at  the  time  of  sale,  the  defendant  said,  that  the  premises 
were  his  property,  to  do  as  he  Uked  with,  and  if  any  thing 
happened,  he  would  see  the  plaintiff  righted.  Afterwards 
the  defendant's  letters  of  administration  were  repealed,  and 
the  plaintiff  was  turned  out  of  possession  by  a  recovery  in 
ejectment  at  the  suit  of  the  new  administrator :  whereupon 
the  plaintiff  brought  an  action  for  money  had  and  received, 
against  the  defendant  to  recover  the  consideration  paid  for 
the  lease;  and  it  was  holden  that  it  would  well  lie;  Lord 
Kenyon,  C.  J.  observing,  that  he  did  not  wish  to  disturb  the 
rule  of  caveat  emptor^  adopted  in  Bree  v.  Holbeach^y  and  in 
other  cases,  where  a  regular  conveyance  was  made,  to  which 
other  covenants  were  not  to  be  added;  for  in  general  the 
seller  covenanted  for  his  own  acts,  and  for  those  of  his  an- 
cestors only,  in  which  respect  the  case  of  a  mortgage  differed 
from  it,  as  a  mortgagor  covenanted,  that  at  all  events  he  has 

8  Stratton  v.  Rastall,  2  T.  R.  366.  x  Scholey  v.  Walsby,  Peake's  N.  P. 
t  Skaife  and  another  t.  Jackson,  3  B.        C.  S4. 

and  C.  421.  y  Cripps  ▼.  Reade,  6  T.  R.  606. 

u  Graves  v.  Key,  3  B.  and  Ad.  318.  n.  z  Doug.  654. 
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a  good  title;  but  here  the  whole  passed  by  parol,  and  it  pro- 
ceeded on  a  misapprehension  by  both  parties,  that  the  defen- 
dant was  the  legal  administrator  of  the  lessee,  though  it 
turned  out  afterwards  that  he  was  not.  As,  therefore,  the 
money  was  paid  under  a  miatake,  he  thought  that  an  action 
for  money  had  and  received  would  lie  to  recover  it  back;  in 
the  case  cited  (Bree  v.  Holbeach)  no  action  at  all  could  have 
been  maintained  (29).  But  where  a  plaintiff  has  received 
benefit  from  a  thing  which  he  has  purchased,  e.  g.  a  patent 
for  an  invention,  although  the  patent  should  turn  out  to  be 
void,  the  plaintiff  cannot  recover  the  consideration  originally 
paid*. 

5.  If  an  undue  advantage  be  taken  of  a  person's  situation, 
and  money  obtained  from  him  by  compulsion,  such  money 
may  be  recovered  in  an  action  for  money  had  and  received. 
The  plaintiff  having  in  the  month  of  August  pawned  some 
goods  with  the  defendant  for  20/.^,  without  making  any 
agreement  for  interest,  went  in  the  October  following  to  re- 
deem them,  when  the  defendant  insisted  on  having  10/.  as 
interest  for  the  201.  the  plaintiff  tendered^  him  the  20/.  and 
4/.  for  interest,  knowing  the  same  to  be  more  than  the  legal 
interest  amounted  to;  the  defendant  still  insisted  on  having 
10/.  as  interest,  whereupon  the  plaintiff,  finding  that  he  could 

a  Taylor  t.  Hare,  1  N.  R.  260.  money  really  advanced.     But  see  10 

b  Astley  y.  Reynolds,  Str.  915.  B.  &C.  684  where  the  authority  of 

G  See  Fitzroy  v.  Gwillim,  1  T.  R.  153.  this  case  was  doubted  *. 
as  to  the  necessity  of  a  tender  of  the 


(29)  So  where  defendant,  who  was  in  possession  of  the  premises, 
of  which  he  had  heen  tenant  under  a  lease  from  a  tenant  for  life, 
then  dead,  sold  the  plaintiff  the  lease,  pretending  that  it  was  a  good 
lease  for  seven  years,  and  shortly  afterwards  the  plaintiff  was  ejected, 
it  was  holden,  hy  Lawrence,  J.  on  the  authority  of  Cripps  v.  Reade, 
that  the  plaintiff  might  recover  the  consideration  paid  for  the  lease 
in  an  action  for  money  had  and  received.  Matthews  v.  Hollings, 
Salop  Summer  Assizes,  1801.  Woodfisdl's  Landlord  and  Tenant, 
2d  edit.  p.  35.  Se^  Johnson  v.  Johnson,  3  B.  &  P.  162.  Where 
money  paid,  and  the  thing  contracted  for  is  not  delivered,  it  is 
money  had  and  received  to  the  use  of  the  party  who  has  paid 
it.  Anon,  per  King  C.  J.  Str.  407.  A.  paid  B.  a  sum  of  money 
for  a  hill  of  exchange  on  a  hanker,  who  broke  before  it  could  be 
tendered ;  it  was  holden  that  A.  might  recover  back  the  money 
in  an  action  for  money  had  and  received.     Bull.  N.  P.  13L 

♦  See  also  Tregoning  v.  Attenborough,  7  Bing  97,  where  Tindal,  C.  J.  said 
the  case  of  Fitzroy  v.  Gwillim,  can  scarcely  be  supported  in  point  of  law,  be- 
cause under  the  statute  of  Ann,  every  contract  for  more  than  5/.  per  cent,  inte- 
rest is  absolutely  void.    See  also  Hargreaves  v.  Hutchinson,  2  Ad.  ft  Ell.  13. 
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iiot  otherwise  get  his  goods  back^  pai4  the  defendaQt  the  sum 
which  he  demanded,  and  brought  an  action  for  the  surplus 
beyond  the  legal  interest,  as  money  had  and  received  to  his 
use;  the  court  held,  that  the  action  would  well  lie,  for  it  was 
a  payment  by  compiMon,  (30)  and  the  plaintiff  might  have 
had  such  an  immediate  want  of  his  goods  that  an  action  of 
trover  would  not  have  answered  his  purpose,  and  the  rule 
volenti  non  fit  injuria  holds  only  where  the  party  has  a  free- 
dom of  exercising  his  will. 

6.  Where  contracts  or  transactions  are  prohibited  by  posi- 
tive statutes,  for  the  sake  of  protecting  one  set  of  men  from 
another,  if  money  is  paid  upon  such  contracts  by  the  one, 
who  from  their  situation  and  condition  are  liable  to  be  op- 
pressed and  imposed  upon  by  the  other,  the  party  paying  is 
not  considered  as  standing  in  pari  delicto  i  and  in  furtherance 
of  these  statutes,  the  person  injured,  after  the  transaction  is 
finished  and  completed,  may  bring  his  action  and  defeat  the 
contract.  A  creditor^  refused  to  sign  the  certificate  of  a 
bankrupt,  unless  a  sum  of  money  was  ^ven  him  by  a  friend 
of  the  bankrupt.  The  friend  gave  the  money,  and  the  creditor 
in  consequence  signed  the  certificate.  It  was  holden  that  this 
money  might  be  recovered  in  an  action  for  money  had  and 
received  (31). 

d  Smith  y.  Bromley^Doug.  606.  n.  and        ler,  J.  in  Nerat  t.  Wallace,  3  T.  R. 
Bull.  N.  P.  133.    See  an  application        26. 
of  the  principle  of  this  case,  by  Bui- 


(30)  "  For  nothing  having  been  said  at  the  time  when  the  money 
was  lent,  as  to  the  quantum  of  interest  which  should  be  paid  for 
the  loan  of  it,  the  law  must  determine  that  matter ;  and  the  broker 
having  possessed  himself  of  the  pawn,  upon  the  implied  contract 
to  restore  it  upon  the  principal  and  legal  interest  being  tendered, 
the  increase  of  the  demand  beyond  what  be  must  be  supposed  to 
have  contracted  for,  and  what  the  law  prescribes,  is  a  fraud;  and 
the  detention  of  the  pledge,  until  such  demand  be  satisfied,  is  a 
force,  which  might  well  induce  the  plaintiff  to  pay  his  money,  and 
make  such  payment  involuntary/'    Arg.  MSS. 

(31)  The  plaintiff  first  brought  his  action  against  the  agent  who 
transacted  the  business  for  the  creditor,  and  had  in  fact  received  the 
money,  but  as  it  appeared  that  the  agent  had  actually  paid  over,  or 
accoimted  for,  the  money  to  his  principal.  Lord  Mansfield,  C.  J.  was 
of  opinion,  that  the  action  would  not  lie  against  the  agent,  and  the 
plaintiff  was  nonsuited.     Doug.  696.  n. 

It  Lb  a  general  rule,  that  in  cases  of  payment  to  a  known  agent,  the 
action  for  money  bad  an^  received  ought  to  be  brought  against  the 
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In  the  preoedinff  case,  and  in  Lowry  v.  Bimrdieuy  Doug. 
47L  Lord  Mans&ld^  C.  J.  expressed  an  opinion^  that  the 
same  principle  applied  to  cases  upon  usurious  contracts^ 


principal.     A.  as  receiver  of  W.,  received  money  for  qnit  rents  due  to 
W.  and  gave  a  receipt  for  them  as  such.   (Bull.  N.  P.  133.)   An  ac- 
tion for  money  had  and  received  having  been  brought  against  A.  to 
try  W.'s  right  to  the  quit  rents,  it  was  holden,  that  the  action  would 
not  lie,  and  that  it  ought  to  have  been  brought  against  W. ;  the  court 
observing,  that,  in  cases  of  payment  to  a  known  agent,  the  action 
ought  to  be  brought  against  the  principal,  unless  in  special  cases, 
as  under  notice,  or  nudd  fide.    Sadler  v.  Evans,  4  Burr.  1984.     In 
like  manner  it  has  been  holden,  that  assumpsit  for  money  had  and 
received  does  not  lie  against  an  excise  officer  to  recover  duties  re- 
ceived by  him  after  the  act  imposing  them  is  repealed,  if  the  officer 
has  paid  them  over  to  his  superior.     GreemDoy  v.  Hurd,  4  T.  R. 
653.     So  where  a  sum  of  money  had  been  paid  to  a  churchwarden 
for  burial  dues,  which  he  afterwards  without  notice  paid  over  to 
the  treasurer  of  the  trustee  of  the  chapel,  to  which  the  burial 
ground  belonged;  it  was  holden  that  money  had  and  received  would 
not  he  against  the  churchwarden.     Horsftdl  v.  Handley,  2  Moore, 
(C.  P.)  5.  8  Taunt.  136.  S.  C.     In  Campbell  v.  Hall,  Cowp.  204. 
where  an  action  for  money  had  and  received  was  brought  against 
a  custom-house  officer  to  recover  back  some  duties  which  had 
been  paid  to  him,  on  the  ground  that  the  duties  had  not  been 
imposed  by  a  lawful  or  sufficient  authority,  it  was  stated  in  the  spe** 
cial  verdict  that  the  money  still  remained  in  the  hands  of  the  defen- 
dant, not  paid  over  by  him  to  the  use  of  the  king,  with  the  consent  of 
his  majesty's  attorney  general,  for  the  express  purpose  of  trying  the 
question  as  to  the  vahdity  of  these  duties.     If  money  be  paid  by 
mistake  to  an  agent,  and  placed  by  him  to  the  account  of  his  prin- 
cipal, but  not  paid  over,  money  had  and  received  vrill  he  against  the 
agent;  and  the  mere  passing  such  money  in  account,   or  making 
rest,  without  any  new  credit  given,  fresh  bills  accepted  or  further 
sum  advanced  for  the  principal,  in  consequence  of  it,  is  not  equiva- 
lent to  a  payment  of  it  over.    Buller  v.  Harrison,  Cowp.  566.  recog- 
nised in  Cox  V.  Prentice,  3  M.  and  S.  344.     To  the  general  rule, 
that  in  case  of  payment  to  a  known  agent,  the  action  for  money  had 
and  received  ought  to  be  brought  against  the  principal,  the  foUowing 
authority  furnishes  an  exception.     The  plaintiff  being  a  prisoner  in 
the  Coldbath-fields  Prison,  of  which  the  defendant  was  governor,  con- 
tracted with  defendant  for  the  purchase  of  an  annuity,  and  paid  him 
750/.  as  a  consideration  for  it.     This  annuity  was  afterwards  set 
aside,  and  the  plaintiff  called  on  defendant  to  refund.    The  defen- 
dant paid  back  715/.  17 s,  but  insisted  that  he  was  entitled  to  the  re- 
mainder as  due  to  him  for  the  rent  of  a  room,  at  one  guinea  per 
week,  which  plaintiff  had  been  permitted  to  occupy  during  his  resi- 
dence in  the  prison.    It  was  objected  that,  by  the  regulations  of  the 
prison,  the  gaoler  had  no  authority  to  let  any  room  tipcm  such  terms. 
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where  the  debtor  might  recover  firom  the  creditor  ell  beyond 
legal  ihterest,  in  an  action  for  money  had  and  received,  be- 
cause the  parties  did  not  stand  in  pari  delicto^  and  denied  the 


As  an  answer  to  this,  the  prison  books  were  produced,  by  which  it 
appeared  that  the  governor  charged  himself  with  the  guinea  per 
week,  and  accounted  for  it  to  the  court;  and  one  of  the  visiting  ma- 
gistrates of  tlie  prison  was  called,  who  said,  he  was  aware  that  there 
were  such  rooms,  and  that  no  objection  had  ever  been  made,  and 
that  the  gaoler's  book  had  been  regularly  passed  at  the  quarter  ses- 
sions. Kenyon,  C.  J.  "I  think  this  action  may  be  maintained. 
— I  am  aware  that  it  has  been  holden,  in  the  case  of  Sadler  v.  Evans, 
4  Burr.  1984,  that  an  action  cannot  be  brought  against  an  agent  for 
money  had  and  received  for  the  use  of  his  principal,  but  in  that  case 
there  was  nothing  corrupt  in  the  foundation.  This  agreement  is  one 
of  those  which  the  law  will  not  allow.  Besides,  the  county  is  not 
a  corporate .  body,  and,  therefore,  cannot  be  sued,  except  in  those 
cases  where  acts  of  parHament  have  made  it  ezpresssly  liable.  I  am 
of  opinion  therefore,  that  the  plaintiff  notwithstanding  this  money  has 
been  paid  over  to  the  county,  is  entitled  to  recover. "  Miller  v.  Arts, 
B.  R.  Middx.  Sitt.  after  M.  T.  41  Geo.  3.  MS.  The  same  doctrine, 
viz.  that  if  a  person  gets  money  into  his  hands  illegally,  he  cannot 
discharge  himself  by  paying  it  over  to  another,  was  laid  down  by 
Lord  EUenborough,  C.  J.  in  Toumson  v.  Wilson  and  others,  1  Campb. 
396.  There  an  action  was  brought  to  recover  back  money  paid  to 
parish  officers  by  a  person  who  had  been  taken  up  under  a  warrant 
as  the  putative  father  of  a  bastard  child.  The  money  had  been  paid 
for  the  purpose  of  indemnifying  the  plaintiff  against  all  future  charges 
which  might  accrue  in  respect  of  the  child.  The  child  died  before  all 
the  money  was  expended:  it  was  holden,  that  the  plaintiff  was  en- 
titled to  recover  the  surplus,  beyond  the  expences  of  the  lying-in  and 
maintenance  of  the  child,  against  the  officers  who  had  received  the 
money,  although  it  appeared  that  they  were  gone  out  of  office,  and 
had  paid  over  to  their  successors  the  sum  in  question.  See  Wdtkins 
V.  Hewlett,  1  Brod.  &  Bingh.  1  S.  P.  The  mother  of  an  illegiti- 
mate child  may  recover  money  deposited  with  a  parish  officer  to 
meet  any  charges  to  which  the  parish  may  be  Hable  in  respect  of  the 
child.  Clarke  v.  Johnson,  3  Bingh.  424.  It  should  be  remembered 
also  that  an  agent  cannot  defend  himself  on  the  ground  of  having 
paid  over  the  money,  unless  it  appear  that  the  money  was  paid 
to  the  agent  for  the  purpose  of  paying  it  to  the  principal  (as  was  the 
case  of  Sadler  v.  Evans,  where  the  money  was  paid  to  the  agent  of 
Lady  Windsor  for  Lady  Windsor's  use) ;  for  where  plaintiff  paid 
a  sum  of  money  to  a  bailiff,  who  had  exceeded  bis  authority, 
under  the  terror  of  proceas,  for  the  purpose  of  redeeming  his  goods, 
and  not  with  an  intent  that  the  money  should  be  delivered  over  to 
any  one  in  particular;  it  was  holden,  that  plaintiff  might  maintain  an 
action  for  money  had  and  received  against  the  bailiff,  although  the 
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authority  of  Tomkma  v.  Bamet,  Skinn.  411.  uid  SaUL  22. 
where  a  contrary  opinion  had  been  holden  at  Nisi  Prius  by 
Holt,  C.  J.  according  to  Skinner's,  and  by  Treby,  C.  J.  ac- 
cording to  Salkeld's  Report. 


bailiff  had  in  fact  paid  the  money  over  to  the  sheriff,  and  the  sheriff 
to  the  Exchequer.     Snowdon  ▼.  Dams,  1  Taunt.  359. 

J.  an  attorney  who  was  accuBtomed  to  receive  dues  for  the  plain- 
tiff his  client,  went  from  home,  leaving  B.,  his  derk,  at  the  office; 
who  in  his  master's  absence,  received  money  on  account  of  the  above 
dues  (which  he  was  authorized  to  do)  and  gave  a  receipt  signed  "  B. 
for  Mr.  J."  B.  afterwards  refused  to  pay  the  money  over  to  the 
plaintiff,  who  thereupon  brought  an  action  for  money  had  and  received 
against  B.;  but  it  was  holden*,  that  it  would  not  he;  B.  received  the 
money  as  the  agent  or  the  servant  of  J.  and  must  have  paid  it  over 
to  him  if  he  had  returned :  there  was  no  privity  of  contract  between 
B.  and  the  plaintiff,  the  privity  of  contract  was  between  B.  and  J., 
and  between  J.  and  the  plaintiff.  And  the  court  distingpiished  it 
from  the  case  of  Stead  v.  Thornton  f,  where  a  party  was  holden  to 
have  received  money  belonging  to  a  bankrupt's  estate,  on  behalf  of 
the  general  body  of  creditors,  and  not  for  an  assignee  who  had  be- 
come lunatic;  for  there  the  defendant  could  not' have  any  authority 
to  receive  it  for  the  lunatic  assignee.  An  agent  must  account  to  his 
principal,  and  cannot  ^  set  up  the  jus  tertii  in  an  action  by  his  princi- 
pal against  him.  An  agent  to  receive  for  the  use  of  another  cannot, 
by  a  notice  from  a  third  person,  be  converted  into  an  implied  trustee  § ; 
and  his  possession  is  the  possession  of  the  principal.  Defendant*  an 
auctioneer,  was  employed  by  C,  a  person  in  embarrassed  circum- 
stances, to  sell  his  property;  defenduit  sold  and  paid  the  proceeds 
to  C.'s  order.  C.  having  shortly  afterwards  been  declared  insolvent,  it 
was  holden  ||,  that  although  the  defendant  was  aware  of  C.'s  embarrass- 
ment when  he  sold  the  property,  yet  he  was  not  liable  to  C.'s  assignee. 
But  where  the  plaintiff's  possession  of  the  goods  arises  out  of  a  fraud 
concerted  between  him  and  the  insolvent,  the  argument  as  to  jus 
tertii  does  not  arise.  The  defendant  was  employed  by  the  plaintiff  to 
sell,  as  auctioneer,  certain  goods  then  in  the  plaintiff's  possession. 
Before  the  sale,  notice  was  given  to  the  defendant  by  the  assignees 
of  the  insolvent,  that  the  goods  were  their  property  as  such  assignees, 
and  that  they  had  been  fraudulently  removed  by  collusion  between 
the  plaintiff  and  the  insolvent.  The  defendant,  after  that  notice,  sold 
the  property,  and  rendered  an  account  of  the  sale  of  it  to  the  plain- 
tiff.    But  in  the  result,  on  an  indemnity  given  to  him  by  the  assig- 

•  Stephens  v.  Badcock,  3  B.  ft  Ad.  a54. 

t  3  B.  ft  Ad.  357. 

X  See  Myler  y.  FiUpatrick,  6  Madd.360;  Stonard  7.  Dunkin,  2  Campb.  344; 
Dixon  ▼.  Hamond.  2  b.  ft  A.  310;  Roberts  y.  Ogilby,  9  Price,  269 ;  Gosling  y. 
Bimie,  7  Bingh.  339. 

\  White  y.  Baitlett,  9  Bingh.  379. 

II   S.  C. 
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The  same  principle  was  recognized  in  the  following  case: 
An  action  for  money  had  and  received  was  brought  to  reco- 
ver a  sum  of  money^  as  having  been  unduly  obtamed  by  the 
defendant  firom  the  plaintiff^^  under  an  agreement  to  compro- 
mise a  qui  tam  action  for  penalties  of  usury,  (which  had  been 
brought  by  the  defendant  against  the  plaintiff,)  on  the  ground 
of  certain  usurious  transactions^  which  had  taken  place  be- 
tween the  plaintiff,  Williams,  and  one  Eagleton.  llie  sum 
sought  to  be  recovered  was  the  amount  of  the  debt  which 
had  been  owing  from  Eagleton  to  Hedley  and  his  partner; 
and  the  jury,  to  whom  the  question  was  left  at  the  trial, 
found  that  the  payment  of  this  debt  of  Eagleton  by  the 
plaintiff  to  the  defendant,  was  obtained  from  the  plaintiff 
under  the  terror  of  the  above-mentioned  action  of  usury 
brought  by  the  defendant,  and  then  depending  against  him, 
and  through  the  means  of  an  agreement  between  the  parties 
to  compromise  that  action;  and  the  plaintiff  thereupon  reco- 
vered a  verdict  against  the  defendant  for  the  amount  of  the 

d  Williams  v.  Hedley,  8  Bast,  378.    See  Wood  ▼.  Grimwood,  le  B.  &  C.  6^6. 


nees,  he  refused  to  pay  over  to  the  plaintiff  the  money  arising  from 
the  sale;  and  on  an  action  for  money  had  and  received  being  brought 
against  him  by  the  plaintiff,  the  defendant  set  up  the  right  of  the  as- 
signees; the  jury  found  the  fraud,  and  a  verdict  for  the  defendant; 
which  the  court  afterwards*  refused  to  set  aside,  on  the  ground 
that  if  the  insolvent  had  put  the  goods  into  the  defendant's  hands, 
for  sale,  the  assignees  might  have  interposed  and  claimed  the  pro- 
duce, from  the  defendant;  and  that  the'  insolvent  could  not  have 
maintained  this  action  after  such  claim.  And  that  the  plaintiff,  who 
took  the  goods  by  a  fraud  between  him  and  tbe  insolvent,  could  not 
be  in  a  better  situation  than  the  insolvent  himself. 

An  attorney,  who  was  also  an  auctioneer,  received  a  deposit  on 
property  which  he  had  sold  by  auction,  and,  after  queries  raised  on 
the  title,  and  before  they  were  cleared,  paid  over  the  deposit  to  his 
principal;  on  a  demand  of  the  deposit  by  the  buyer,  he  answered^ 
that  his  principal  would  not  consent  to  return  it,  and  would  enforce 
the  contract.  Held,  that  the  buyer  might  recover  the  deposit  from 
the  auctioneer,  as  money  had  and  received  to  the  plaintiff's  use,  be- 
cause the  defendant,  as  attorney,  had  notice  that  the  title  had  not 
been  completed  before  he  paid  over  the  money,  and  because  he  mis- 
led the  plaintiff  to  sue  himself,  by  not  saying  he  had  paid  it  over. 
Edwards  v.  Hodding,  5  Taunt.  815.  But  see  HorsefaU  v.  Handley, 
2  Moore,  (C.  P.  5.^and  STaunt.  136.  S.  C.  and  ante,  p.  89  n,  wherein 
the  case  of  Edwards  v.  Hodding  was  cited  and  distinguished  ) 

*  Hardman  y.  Willoock,  C.  B.  Lancaster,  coram  Alderson  and  Pattcson,  J. 
9  Bingh.  383  n. 
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money  he  had  so  obtained  firom  him.  Upon  the  authority  of 
Smith  V.  Bromley  and  Jaques  v.  Crolightlyf  as  applied  to  the 
preceding  &cts^  and  founding  themselves  upon  die  distinc- 
tion taken  and  relied  upon  in  those  cases,  in  favour  of  the 
party  for  whose  benefit  the  provisions  of  the  law,  which  had 
been  violated,  were  peculiarly  made,  and  of  whose  situation 
advantage  had  been  unduly  taken,  the  court  were  of  opinion, 
that  this  action  was,  under  the  circumstances  of  this  case^ 
maintainable. 

The  cases  of  Shove  v.  Webb^  I  T.  R.  732.  and  Scurfield  v. 
Gowkmdy  6  East  241.  (on  the  Annuity  Act)  furnish  a  further 
illustration  of  the  same  principle.  See  also  Clarke  v^  Shee, 
Cowp.  197.®  where  a  clerk  of  the  plaintiff  had  received  money^ 
and  negotiable  notes,  from  the  plaintiff^s  customers,  and  paid 
them  over  to  the  defendant  as  premiums  for  illegal  insurances 
in  the  lottery,  it  was  holden,  that  the  plaintiff,  upon  identify- 
ing the  property,  might  recover  it  in  an  action  for  money  had 
and  received;  for  the  piBmiiS  was  not  particeps  criminis,  and 
the  money  had  come  to  the  defendant's  hands  iniquitously 
and  illegally  in  breach  of  the  statute. 

One  who  had  voluntarily  offered  to  pay  a  sum  of  money 
for  the  use  of  the  poor  of  the  parish',  in  order  to  avoid  a 
prosecution  by  a  magistrate  upon  a  charge  of  having  insti- 
gated the  escape  of  a  prisoner  in  custody  for  a  misdemeanor, 
which  offer  was  consented  to  by  the  magistrate,  and  the  money 
accordingly  paid  by  the  party  to  the  master  of  the  workhouse 
for  the  use  of  the  poor,  may  countermand  the  appUcation  of 
the  money  before  it  is  so  applied,  and  may  recover  it  back  in 
an  action  for  money  had  and  received. 

Where  defendant,  being  a  creditor  of  plaintiff,  entered  into 
a  composition  deed  with  the  other  creditors  to  receive  10s.  in 
the  pound,  under  an  agreement  with  plaintiff,  that  he,  plain- 
tiff, would  give  defendant  his  promissory  notes  for  the  re- 
mainder of  the  debt,  which  notes  were  accordingly  given, 
and  the  composition  was  paid  to  defendant,  and  he  negotiated 
the  notes,  the  holder  of  one  of  which  enforced  payment  from 
plaintiff  by  action;  it  was  holden?,  that  plaintiff  might  reco- 
ver back  the  amount  firom  defendant  in  an  action  for  money 
had  and  received;  for  this  was  not  a  case  of  par  delictum  but 
of  oppression  on  one  side  and  submission  on  the  other;  and 
this  might  be  considered  as  money  paid  to  the  order  of  the 
defendajit,  or,  in  other  words,  money  had  ami  received  by  him 

e  See  ante  Jaques  y.  Golightly,  2  BL  R.    f  Taylor  y.  Lendey,  0  Bast,  49. 
1073,  and  Jaques  ▼.  Withy,  1  H.  BL    gr  Smith  y.  Cuff,  6  M.  and  4».  lea 
C5. 
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through  the  medium  of  the  person  to  whom,  by  his  order,  it 
was  paid. 

7.  Where  money  has  been  paid  by  one  of  two  parties  to  an 
illegal  contract  to  a  third  person,  for  the  use  of  the  other 
party,  an  action  for  money  had  and  received  will  lie  against 
such  third  person  to  recover  it.  As,  where  money  was  paid 
by  an  under-writer  to  a  broker  for  the  use  of  the  assured 
on  an  illegal  contract  of  insurance^,  it  was  holden,  that  the 
assured  might  recover  the  money  from  the  broker,  on  the 
gromid  that  the  broker  could  not  insist  on  the  illegality  of  the 
contract  as  a  defence,  the  obligation  on  him  arising  out  of  the 
fact  of  the  money  having  been  received  by  him  to  the  use  of  the 
plaintiff,  which  created  a  promise  in  law  to  pay  (32).  Farmer 
V.  Russell,  1  Bos.  and  Pul.  296.  S  P.  in  which  case,  Buller,  J. 
said,  that  the  knowledge  and  participation  of  the  defendant  in 
the  illegal  contract  could  not  make  any  difference  in  an  action 
for  money  had  and  received,  which  was  not  founded  on  the  il- 
legal contract,  but  on  a  ground  totally  distinct  from  it.  Heath, 
J.  said  the  distinction  was,  that  whether  the  consideration 
was  good  or  bad,  a  man  might  recover  his  own  money,  though 
not  that  of  another  person  (33). 

But  where  the  money  does  not  appear  to  have  been  actu- 
ally paid  into  the  hands  of  the  defendant^,  but  only  an  account 
stated  between  him  and  the  other  party  to  the  illegal  contract, 
in  which  the  defendant  has  given  credit  to  such  party  for  the 
money,  the  court  will  not  sustain  the  plaintiff's  demand;  for 
by  so  doing  they  would  compel  the  execution  of  an  illegal 
contract,  as  if  it  were  a  legal  one  (34.) 

i  Tenant  ▼.  Elliott,  1  Bos.  and  Pul.  3.       k  Edgar  ▼.  Fowler,  3  East,  222. 

(32)  Q.  Can  this  decision  be  reconciled  with  Sullivan  v.  Greaves, 
Park's  Insurance,  8.  and  ante,  p.  64. 

(33)  In  Faikney  v.  Reynous  and  Richardson,  4  Barr.  2069,  it 
waA  holden,  that  the  plaintiff  was  entitled  to  recover  upon  a  bond 
given  by  the  defendants  to  secure  the  repayment  of  a  sum  of  money 
paid  by  the  plaintiff  to  a  third  person  on  account  of  the  defendants, 
on  a  settlement  of  stock-jobbing  differences.  The  authority  of  this 
decision,  however,  was  doubted  in  Avbert  v.  Maze,  2  Bos.  and  Pul. 
371. ;  and  in  Cannan  v.  Bryce,  3  B.  and  A.  179.  it  was  holden  that 
money  lent  for  the  express  purpose  of  settling  losses  on  illegal  stock- 
jobbing transactions,  and  so  applied  by  the  borrower,  could  not  be 
recovered  back,  although  the  lender  was  no  party  to  the  stock- 
jobbing. 

(34)  Lord  EUenborough,  C.  J.  observed,  that  in  cases  of  illegal 
transactions,  the  money  may  always  be  stopped  while  it  is  in  transitu 
to  the  person  who  is  entitled  to  receive  it. 
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8.  Where  money  is  paid  by  one  of  two  parties  to  an  illegal 
contract  to  the  other  (35),  in  a  case  where  both  parties  may 
be  considered  as  parttcipes  criminisy  an  action  cannot  be 
maintained^  afiter  the  contract  is  executed  (36),  to  recover 


(35)  This  rule  ia  confined  to  the  case  of  money  paid  by  one  of 
the  pajties  to  the  other,  as  will  appear  from  the  7th  rule,  and  from 
the  decision  of  Cotton  v.  Thurland,  5  T.  R.  405.  That  was  an  action 
for  money  had  and  received,  to  recover  a  sum  of  money  which  had 
heen  deposited  by  the  plaintiff,  as  his  share  of  a  stake,  in  the  defen- 
dant's luinds,  upon  the  event  of  a  boxing  match  between  the  plaintiff  and 
another  person.  The  court  were  of  opinion  that  the  action  would 
well  lie;  Lord  Kenyon,  C.  J.  observing,  that  the  action  was  brought, 
not  against  one  of  the  parties  laying  the  wager,  but  a  stake -holder. 
"  If  the  defendant  had  paid  his  money  over  to  the  winner,  pwhaps 
he  would  not  have  been  answerable  in  this  action;  but  here  the 
money  is  still  in  the  defendant's  hands,  and  therefore  I  think  the 
plaintiff  may  recover  it  from  him."  Grose,  J.  concurred  in  opinion 
with  Lord  Kenyon,  relying  on  the  case  of  Wilkinson  v.  Kitchin,  Lord 
Raym.  89.  See  further  on  this  point  Smith  v.  Bickmore,  4  Taunt. 
474,  recognizing  and  adopting  Cotton  v.  Thurland,     Tenant  y,  Elliot, 

1  Bos.  &  Pul.  3.  and  Fanner  v.  Russell,  1  Bos.  &  Pul.  296.  and  ante, 
p.  94,  establishing  the  same  doctrine,  that  money  received  by  third 
person,  not  a  party  to  the  illegal  contract,  may  be  recovered,  before  it 
is  paid  over.  But  it  is  now  a  settled  rule,  that  when  a  wager  has  been 
laid  on  the  event  of  a  boxing  match,  either  party  may  recover  his 
own  stake  from  the  holder,  even  where  the  money  has  been  paid  over 
before  action  brought,  if  it  has  been  paid  over  without  authority  from 
the  party  and  in  opposition  to  his  desire.  Hastelow  v.  Jackson,  8 
B.  and  C.  221. 

(36)  There  is  a  sound  distinction  between  contracts  executed  and 
executory;  and,  if  an  action  is  brought  to  rescind  a  contract,  you 
must  do  it,  while  the  contract  remains  executory.  Per  BuUer,  J.  in 
Lowry  v.  Bourdieu,  Doug.  468.     Heath,  J.  in  Tappenden  v.  Randall, 

2  Bos.  &  Pul.  471,  spealung  of  the  preceding  observation  of  Buller, 
J.  said,  that  it  seemed  to  hun  that  the  distinction  between  contracts 
executory  and  executed,  if  taken  with  those  modifications  which 
Mr.  J.  Buller  would  necessarily  have  applied  to  it,  was  a  sound  dis-' 
tinction ;  that  undoubtedly  there  might  be  cases  where  the  contract 
might  be  of  a  nature  too  grossly  immoral  for  the  court  to  enter  into 
any  discussion  of  it,  as  where  one  man  has  paid  money  by  way  of 
hire  to  another  to  murder  a  third  person;  but  where  nothing  of  that 
kind  occurred,  he  thought  there  ought  to  be  a  locus  p(gnitentia,  and 
that  a  party  should  not  be  compelled  against  his  will  to  adhere  to  the 
contract.  Rooke,  J.  in  the  same  case,  2  Bos.  &  Pul.  471.  said,  that 
he  wished  it  to  be  understood,  that  he  fully  acceded  to  the  doctrine 
laid  down  by  Mr.  J.  Buller  respecting  contracts  executory  and  exe- 
cuted. "  In  Tappenden  v.  Randall,  the  court  considered  the  distinc- 
tion between  contracts  executed  and  executory  as  established;   the 
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the    money;   fbr  in  pari  delicto  potior  est  conditio  de/etir- 
dent  Is  (37). 

The  plaintiff  and  defendant  had  laid  a  wager  on  the  event 
of  a  horse  race^^  prohibited  by  stat.  13  G  2.  c.  19.  s.  2.  and 
deposited  the  money  in  the  hands  of  the  defendant;  the  money 
was  paid  over  to  him^  with  the  consent  of  the  plaintiff^  who 

1  HowsoD  y.  Hancock,  8  T.  R.  575. 


judges  all  make  that  distinction;  it  is  not  called  in  aid;   it  is  the 

ground  of  their  judgment."     Per  Sir  James  Mansfield,  C.  J.  in 

Aubert  y.  Walsh,  3  Taunt.  281.     Agreeably  to  this  distinction  was 

the  case  of  Walker  v.  Chtqnnan,  cited  by  Buller,  J.  in  Lowry  y.  Bour- 

dieu,  Doug.  471.)     A  sum  of  money  had  been  paid  in  order  to 

procure  a  place  in  the  customs.     The  place  had  not  been  procured, 

and  the  party  who  had  paid  the  money  having  brought  an  action  to 

recover  it  back,  it  was  holden  that  he  should  recover;    because  the 

contract  remained  executory.      See  also  Wilkinson  v.  Kitchin,  Lord 

Raym.  89.     Pickard  v.  Bonner,  Peake's  N.  P.  Q.  221.  and  Aubert  v. 

Walsh,  3  Taunt.  277.     As  to  what  shall  be  notice  of  rescinding 

the  contract,  see  4  Taunt.  290.     The  reader,  however,   should  be 

apprised,  that  there  is  a  case  in  which  the  circumstances  were  similar 

to  those  in  Walker  v.  Chapnum,   and  yet  the  decision  was  different. 

The  case  alluded  to  is  that  of  Nomum  v.  Cole,  C.  B.  Middx.  Sitt« 

after  M.  T.  41  G.  3.    3  Esp.  N.  P.  C.  253.     There  I.  S.  being 

under  sentence  of  death  in  Newgate,  the  plaintiff  was  prevailed  upon 

to  lodge  a  sum  of  money  in  the  hands  of  ihi&  defendant,  to  be  applied 

to  the  purpose  of  procuring  him  a  pardon.    The  pardon  not  liaving 

been  procured,  an  action  was  brought  to  recover  the  money;    but 

Lord  Eldon  C.J.  was  of  opinion,  that  the  action  was  not  maintainable ; 

that  where  a  person  interposed  his  interest  and  good  offices  to 

procure  a  pardon,  it  ought  to  be  done  g^tuitously,   and  not  for 

money;   the  doing  an  act  of  that  description  should  proceed  from 

pure,  and  not  from  pecuniary  motives. 

(37)  -  It  must  be  admitted  that  the  case  of  Lacaussade  v.  White, 
7  T.  R.  535.  militates  against  this  position.  There,  money  paid 
on  an  illegal  wager  was  recovered,  after  the  event  upon  which  the 
wager  proceeded  had  terminated  against  the  plaintiff,  the  court  hold- 
ing it  more  consonant  to  sound  policy  to  permit  money  paid  on  an 
illegal  consideration  to  be  recovered  by  the  party  paying  it,  than  by 
denying  the  remedy  to  give  effect  to  the  illegal  contract.  But  Le 
Blanc,  J.  in  Vanefyck  v.  Hewitt,  1  Ektst's  R.  98,  said  that  the  ground 
of  the  determination  in  Lacaussade  v.  White,  had  been  very  much 
canvassed  in  Howson  v.  Hancock,  8  T.  R.  575.  And  Lawrence,  J.  in 
Williams  v.  Hedley,  8  East,  382,  n.  appears  to  have  considered 
Lacaussade  v.  FF%»ftf,  as  overruled  by  Howson  v.  Hancock,  And 
Mansfield,  C.  J.  delivering  the  opinion  of  the  court  in  Aubert  v. 
Walsh,  3  Taunt,  284.  speaks  to  the  same  effect. 
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Bfterwards  brought  an  action  to  recover  it;  but  it  was  holden, 
that  it  wou}d  not  he;  for  although  the  law  would  not  have 
enforced  the  payment  of  it,  yet  having  been  paid,  it  was  not 
against  conscience  for  the  defendant  to  retain  it  (38). 

The  plaintiff  and  defendant"*,  who  were  lottery-office 
keepers,  entered  into  an  agreement  mutually  to  insure  the 
number  of  a  ticket  with  each  other,  upon  condition  that  he 
whose  number  should  be  drawn  on  the  day  next  following 
the  agreement,  should  receive  from  the  other  an  imdrawn 
ticket  or  the  value  of  it;  the  defendant's  number  being  drawn, 
he  chose  the  value  of  it,  and  received  the  same  from  the 
plaintiff;  the  agreement  having  been  continued,  the  plaintiff's 
number  was  drawn,  but  the  defendant  refused  to  give  the 
plaintiff  either  an  undrawn  ticket  or  the  value,  whereupon 
the  plaintiff  brought  an  action  for  money  had  and  received^ 
to  recover  the  sum  which  he  paid  to  the  defendant  on  his 
number  being  drawn;  it  was  holden,  that  the  action  would 
not  he,  because  the  plaintiff  was  not  only  in  pari  delicto,  but 
also  stood  in  the  Ught  of  that  species  of  insurer^  from  whom 
the  statute  meant  to  protect  the  unwary. 

In  like  manner,  where  an  insurance  was  made  on  a  ship^, 
belonging  to  a  British  subject,  without  interest,  (which  is 
illegal  by  stat.  19  G.  2.  c.  37.)  it  was  holden,  that  the  assured 
could  not  recover  the  premium,  after  the  ship  had  arrived 
safe:  for  the  court  will  not  interfere  to  assist  either  party, 
where  they  are  in  pari  delicto.  On  the  same  principle  it  was 
adjudged  °,  that  a  premium  paid  by  the  plaintiff  on  a  re- 
assurance of  a  ship,  (void  by  stat.  19  G.  2.  c.  37*)  could  not 
be  recovered  in  an  action  for  money  had  and  received  after  the 
ship  had  been  captured.  In  like  manner  it  has  been  holden  P 
that  the  premium  paid  on  an  illegal  assurance  to  cover  a 
trading  with  the  enemy,  cannot,  after  the  risk  has  been  run, 
be  recovered  back  again,  although  the  under^Titers  could  not 
have  been  compelled  to  make  good  the  loss.     So  where  the 

m  Browning  ▼.  Morris,  Cowp.  792.  o  Andree  v.  Fletcher,  3  T.  R.  266. 

n  Lowiy  ▼.  fiourdieu,  Doug.  467.  p  Vandyck  v.  Hewitt,  1  East's  R.  97« 


(38)  If  A.  agree  to  give  B.  money  for  doing  an  illegal  act,  B. 
cannot  (although  he  do  the  act)  recover  the  money  by  an  action : 
yet  if  the  money  be  paid,  A.  cannot  recover  it.  Webb  v.  Bishop, 
Gloucester  Lent  Assizes,  1731,  coram  Reynolds,  Ch.  B.  Bull.  N.  P. 
16.  132.  If  plaintiff,  who  by  defendant's  authority,  has  laid  illegal 
bets  in  defendant's  name,  upon  losing,  pays  them  without  an  express 
directum  to  do  so,  he  cannot  recover  the  amount  from  the  defendant 
afterwards.     Clayton  v.  Dilly,  4  Taunt.  165. 

VOL.  I.  H 
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plaintiff  had  insured  colonial  produced  on  a  voyage  from  the 
West  Indies  for  Gibraltar^  and  the  ship,  on  board  which  the 
goods  were  laden,  was  lost  by  the  perils  of  the  seas,  it  was 
holden,  that  the  premium  could  not  be  recovered;  because 
coloniad  produce  cannot  legally  be  shipped  from  the  British 
West  Indies  for  Gibraltar,  and  consequently  the  insurance 
was  illegal.  And,  as  every  person  must  be  taken  to  be  cog- 
nizant of  the  law,  the  ignorance  of  the  assured,  at  the  time 
when  the  insurance  was  made  that  the  insurance  was  illegal, 
will  not  avail  him.  And  this  rule  holds  even  in  cases  where 
the  premium  is  paid  by  a  foreigner',  although  the  policy  is 
illegal  by  the  municipal  law  of  this  country  only,  and  not 
by  the  law  of  the  country  to  which  the  foreigner  belongs,  e.g, 
the  Stat.  12  Car.  2.  c.  18.  s.  I.;  because  die  rigour  of  our 
great  poUtical  relations  ought  not  to  be  relaxed  in  favour  of 
loreigners  offending  against  them,  and  there  is  very  little  rea- 
son to  presume  ignorance  of  laws  peculiarly  applicable  to  the 
subjects  of  a  foreign  state.  But  where  an  insurance  had  been 
made  on  goods,  at  and  firom  a  port  in  Russia  to  London,  by 
an  agent  residing  here  for  a  Russian  subject  abroad,  which  in- 
surance was  in  fact  made  after  the  commencement  of  hostili- 
ties by  Russia  against  this  country,  but  before  the  knowledge 
of  it  here,  and  after  the  ship  had  sailed,  and  been  seized  and 
confiscated,  it  was  holden  that  the  policy  was  void  in  its  in- 
ception; but  that  the  agent  of  the  assured  was  entitled  to  a 
return  of  the  premium  paid,  under  ignorance  of  the  fact  of 
such  hostilities^.  So  where  a  license  was  obtained  and  insu- 
rance effected  from  Riga  to  Hull,  on  goods  the  produce  of 
Russia,  on  board  a  Swedish  ship,  but  the  ship  sailed  three 
days  before  the  letter  directing  the  Ucense  to  be  obtained 
reached  the  agent,  the  letter  having  been  delayed  by  contrary 
winds  beyond  the  usual  time,  and  the  license  was  obtained 
two  days  afterwards,  and  the  insurance  effected  subsequently 
to  that:  it  was  holden^  on  the  same  principle  as  in  the  fore- 
going case,  that  though  the  voyage  was  in  its  inception  illegal, 
being  contrary  to  12  Car.  2.  c.  18.  s.  8.  nevertheless  the  assured 
might  recover  back  the  premium. 

9.  Where  the  contract  is  not  malum  in  se,  nor  prohibited 
by  any  positive  law,  but  is  of  such  a  nature  that  it  cannot  be 
put  in  force,  merely  because  it  would  be  inconvenient  that  the 
merits  of  the  question  should  be  publicly  discussed,  in  such 
case,  while  the  contract  remains  executory,  money  paid  upon  it 
by  one  of  the  parties  to  the  other  may  be  recovered.     A.  in 

q  Lubbock  v.  Potts,  7  East,  449.  s  Com  v.  Bruce,  12  East,  22&. 

r  Andree  v.  Fletcher,  3  T.  R.  266,  and    t  H^ntig  ▼.  Stanifoitb,  5  M.  and  S.  12%. 
Morck  V.  Abel,  3  lk>8.  and  Pul.  35. 
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consideration  of  a  sum  of  money  paid  to  him  by  B.'*,  gave 
a  bond  conditioned  for  the  payment  of  an  annuity  to  B.  until 

A.  should  make  it  appear  to  the  satisfaction  of  B.  that  the 
hop  duties  should  amount  to  such  a  sum  in  any  one  year. 
Before  the  day  on  which  the  first  payment  of  the  annuity  was 
to  have  taken  place^  and  before  any  payment  had  been  made, 

B.  applied  to  A.  stating  that  he  considered  the  bond  to  be 
illegsd  (39),  and  demanded  a  return  of  the  consideration,  which 
having  been  refused,  B.  brought  an  action  against  A.  for 
money  had  and  received :  it  was  holden,  that  it  would  well 
lie ;  Rooke,  J.  observing,  that  "  there  was  nothing  criminal  in 
this  contract,  nor  had  it  been  executed,  nor  was  this  a  case 
where  money,  which  has  been  paid  over  by  a  stakeholder,  was 
sought  to  be  recovered/'  A  party  who  had  contributed  to  a 
proposed  tontine  scheme  was,  on  the  abandonment  of  the 
project,  allowed  to  recover*  his  contribution  from  the  di- 
rector;  the  scheme  not  being  within  the  bubble  act  6  G.  1« 
c.  18.  So  where  A.  had  sold  shares  to  B.  in  a  projected  joint 
stock  company,  wherein  nothing  was  to  be  done  until  the 
sanction  of  the  legislature  was  obtained ;  it  was  holden  y  that, 
the  undertaking  having  been  abandoned  before  any  thing  was 
done  pursuant  to  the  project,  B.  might  recover  trom  A.  the 
money  paid  for  the  shares. 

10.  The  proprietor  of  cattle  wrongfully  distrained  damage 
feasant',  who,  although  insisting  on  a  right  of  common,  has 
paid  money  for  the  purpose  of  having  his  cattle  re-delivered 
to  him,  cannot  recover  that  money  in  an  action  for  money 
had  and  received:  1.  because  such  a  mode  of  proceeding 
would  impose  great  difficulties  on  the  defendant,  by  not  ap- 
prising him  of  what  he  was  to  defend:  2.  because  the  law  has 
provided  two  specific  remedies  for  trying  questions  of  this 
kind,  namely,  actions  of  replevin  and  trespass  (40). 

In  the  foregoing  case,  the  right  of  common  was  in  dispute 

u  Tappenden  v.  Randall,  2  Bos.  and    y  Kempson  v.  Saunders,  4  Eingh.  5. 

Pul.  467,  z  Lindon  ▼.  Hooper,  Cowp  414. 

z  Nockels  V.  Crosby,  3  B.  and  C.  814. 


(89)  Wagers  on  amoant  of  the  hop  duties  are  neither  illegal  nor 
immoral,  but  the  courts  refuse  to  enforce  them,  on  account  of  public 
inconvenience.     See  Shirley  v.  Sankey,  2  Bos.  and  Pul.  130. 

(40)  In  Anscombe  v.  Shore,  1  Campb.  285,  it  was  holden,  by  Sir 
J.  Mansfield,  whose  opinion  was  afterwards  recognized  by  the  court, 
that  an  action  on  the  case  would  not  lie  for  detaining  cattle  distrained 
damage  feasant,  after  a  tender  of  amends,  such  tender  not  having 
been  made  until  after  the  impounding 

H  2 
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at  the  time  when  the  action  for  money  had  and  received  was 
brought  to  recover  the  money  paid  for  the  release  of  the  cattle; 
the  defendant^  who  had  distrained  the  plaintiff ^s  cattle^  agreed 
to  return  the  money  if  the  plaintiff  should  make  out  his  rights 
and  the  action  was  brought  to  try  the  right.  But  where  it 
appeared  that  the  plaintiff  had^  from  time  to  time^  paid  rent 
to  the  defendants  for  premises  which  he  held  of  them;  and  it 
afterwards  turned  out  that  the  defendants  had  no  title^  and 
the  plaintiff  was  ejected  and  compelled  to  pay  the  mesne  pro- 
fits for  the  time  during  which  he  had  held  ot  the  defendants; 
it  was  holden%  that  an  action  for  money  had  and  received 
would  he  to  recover  the  rent  which  the  plaintiff  had  so  paid 
to  the  defendants;  but  in  this  case  it  did  not  appear  that  the 
defendants^  either  at  the  time  when  this  action  was  brought^ 
or  at  the  trials  claimed  to  have  any  title  to  the  land. 

Where  an  action  for  money  had  and  received  was  brought 
against  an  overseer  of  the  poor^,  to  recover  money  in  his 
hands^  which  had  been  levied  by  a  sale  of  the  plaintiff^s 
goods  on  a  conviction  which  was  afterwards  quashed^  the 
court  held^  that  the  action  was  maintainable  for  the  clear  mo- 
ney produced  by  the  sale  of  the  goods:  for  the  plaintiff  might 
waive  the  tort,  and  sue  for  the  money  really  due.  So  if  a 
revenue  officer  seize  goods  as  forfeited  c,  whicn  are  not  Uable 
to  seizure^  and  take  money  of  the  owner  to  release  them,  the 
owner  may  recover  back  tne  money  in  an  action  for  money 
had  and  received  (41). 

a  Newsomev.  Graham  &  another  10  B.    b  Feltham  v.  Terry,  Bull.  N.  P.  131. 
&  C.  234.  cited  inCowp.  41&  and  1  T.  R.  387. 

c  Inring  ▼.  WiUon,  4  T.  R.  485. 


(41)  A  question  arose  in  this  case,  whether  the  officer  was  entitled 
to  a  month's  notice,  before  the  action  was  brought  under  stat.  23 
G.  3.  0.  70.  8.  30.  in  order  to  give  him  an  opportunity  of  tendering 
amends.  Tbe  court  decided  that  he  was  not;  Grose,  J.  observing, 
that  the  act  was  confined  to  actions  of  trespass  or  tort,  and  did  not 
extend  to  an  action  of  assumpsit,  4  T.  R.  487.  cited  by  Lord  Ellen- 
borough,  C.  J.  in  Wallace  y.  Smith,  5  East,  122.  But  see  Greemoay 
V.  Hurd,  4  T.  R.  553.  where,  an  excise  officer  having  levied  duties 
tinder  an  act  which  was  repealed  at  the  time  when  the  duties  were 
evied,  Lord  Kenyon,  C.  J.  expressed  an  opinion,  that  the  officer 
was  entitled  to  notice,  although  the  plaintiff  sued  in  assumpsit; 
because  the  defendant  acted  as  an  officer  of  the  excise  when  he  re- 
ceived the  money,  and  the  plaintiiF  paid  it  to  him  in  that  character. 
There  was,  however,  another  point  in  the  case,  and  it  does  not  ap- 
pear clearly  on  which  the  case  was  ultimately  decided.  S^e  Umpk- 
elby  V,  M'Lean,  1  B.  &  A.  42.  where  assumpsit  for  money  had  and 
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A  sheriff's  officer  had  wrongfully  seized  under  ^  fi.  fa 
aeainst  A.  a  horse  belonging  to  B.  The  horse  was  sold  by 
the  sheriff,  and  the  money  paid  over  to  the  officer;  B.  brought 
an  action  against  the  officer  for  money  had  and  received.  It 
appeared,  that  the  horse  had  belonged  to  B.'s  husband,  but 
that,  after  his  death,  she  hid  provided  for  its^eep.  No  let- 
ters of  administration  were  produced.  It  was  holden  \  that 
this  was  sufficient  evidence  against  a  wrong-doer  to '  entitle 
her  to  recover  in  an  action  for  money  had  and  received. 

11.  In  cases  where  the  contract  is  legal,  the  plaintiff  can- 
not recover  on  the  general  counts  in  an  action  of  assumpsit, 
while  the  contract  remains  open,  and  not  rescinded  by  the 
defendant ;  the  only  remedy  is  on  the  special  agreement.  As 
where  the  defendant  sold  a  horse  to  the  plaintiff  with  a  warranty 
of  soundness®,  and  the  horse  proved  unsoimd.  The  plaintiff 
tendered  a  return  of  the  horse,  but  the  defendant  refused  to 
take  him  back ;  an  action  for  money  had  and  received  having 
been  brought,  it  was  holden  that  it  would  not  he.  So  where 
the  plaintiff  sold  the  defendant  a  pair  of  coach  horses^,  which 
he  undertook  to  take  back  if  the  plaintiff  should  disapprove 
of  them,  and  return  them  within  a  month.  The  plaintiff  did 
return  them  within  a  month,  but  took  another  pair  from  the 
defendant,  without  making  any  new  agreement.  These  the 
plaintiff  also  returned  within  a  month,  and  received  a  third 
pair  on  the  23d  of  December,  without  making  any  new  agree- 
ment. The  plaintiff  disapproved  of  the  third  pair,  because 
they  were  restive  and  would  not  draw,  and  offered  to  return 
them  on  the  5th  of  January  following ;  but  the  defendant  re- 
fused to  take  them  back,  and,  thereupon,  the  plaintiff  brought 
an  action  against  the  defendant  for  money  had  and  received. 
It  was  holden,  that  it  would  not  he ;  for  the  original  special 
contract  having  been  continued  through  all  the  subsequent 
dealings,  the  defendant  ought  to  have  had  notice  by  the  de- 

d  Oughton  ▼.  Seppings,  1  B.&  Ad.241.    f  Weston  v.  Downs,  Doug.  23. 
e  Power  v.  Wells,  Doug.  24.  n.  Cowp. 
81S.  S.  C. 


received  was  brought,  to  recover  the  amount  of  an  excessive  charge 
made  by  the  defendants,  as  collectors,  on  a  distress  for  arrears  of 
taxes ;  and  it  was  holden,  that  defendants  were  not  entitled  to  a 
month's  notice  before  action  brought,  under  stat.  43  G.  3.  c.  92. 
•.  70. ;  because  the  taking  the  excessive  charge  was  not  an  act  done 
colore  officii.  In  Waierhouse  v.  Keen,  4  B.  and  C.  200.  it  was  holden, 
that  in  assumpsit  against  a  toll  collector,  brought  to  recover  back 
money  alleged  to  have  been  exacted  by  him  improperly  as  toU, 
twenty-one  days'  notice  of  action  ought  to  have  been  given. 
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claration^  that  he  was  sued  upon  that  contract.  So  where  a 
seaman  had  contracted  with  the  defendant  to  go  a  voyage 
from  A.  to  BJS  and  back  again^  with  a  stipulation,  that  he 
should  not  be  entitled  to  his  wages  until  the  end  of  the 
voyage ;  it  was  holden,  that  he  comd  not  maintain  a  general 
indebttatua  assumpsit  to  recover  his  wagers /iro  ratd  as  far  as 
B.,  though  he  had  been  wrongfully  dismissed  at  B.  by  the 
defendant.  Where,  however,  the  contract  is  rescinded  by 
the  original  terms  of  it^,  no  act  remaining  to  be  done  by  the 
defendant,  the  plaintiff  is  entitled  to  recover  back  his  money. 
As  where  plaintiff  had  paid  to  the  defendant  ten  guineas  for 
a  chaise,  on  condition  to  be  returned  in  case  the  plaintiff's 
wife  did  not  approve  of  it,  paying  3s.  6d.  per  diem  for  the 
time ;  the  plaintiff's  wife  not  approving  of  die  chaise,  it  was 
sent  back  at  the  expiration  of  three  days,  and  left  on  defen- 
dant's premises  without  any  consent  on  his  part  to  receive  it; 
the  hire  of  3s.  6d.  per  diem  was  tendered  at  the  same  time^ 
which  defendant  refused,  as  well  as  to  return  the  money.  An 
action  for  money  had  and  received  being  brought  for  the  ten 
guineas,  it  was  holden,  that  it  would  well  lie.  8o  where  A. 
agreed  to  sell  an  estate  to  B.,  upon  a  depont  of  a  sum  of 
money,  but  was  afterwards  disabled  from  performing  the 
agreement ;  it  was  holden^,  that  B.  might  recover  the  deposit 
although  the  agreement  for  the  sale  was  by  deed.  So  where 
a  contract  is  not  carried  into  execution  by  reason  of  some 
negligence  or  default  of  one  party  ^,  the  other  party,  not 
having  done  any  thing  which  can  be  considered  as  an  exe- 
cution of  the  contract  in  part,  may  abandon  the  contract  and 
recover  the  money  which  he  has  paid  on  such  contract : 
but  this  rule  holds  only  where  the  contract  can  be  rescinded 
in  toto\  so  as  to  place  both  parties  in  the  same  situation  they 
were  in  before.  See  further  on  this  point,  Cooke  v.  Munstone, 
1  Bos.  &  Pul.  N.  R.  351. 

12.  In  an  action  for  money  had  and  received  to  the  plain- 
tiff's use,  the  plaintiff  cannot  recover  the  money,  unless  it  be 
against  conscience  that  the  defendant  should  retain  it :  Hence 
where  a  forged  bill  of  exchange  was  drawn  upon  the  plaintiff"*, 
which  he  accepted  and  paid  to  an  innocent  indorsee  for  a 
valuable  consideration,  and  the  plaintiff  on  discovering  the 

g  Hulle  V.  Heightman,  2  East's  K.  145.  on  the  authority  of  Hunt  t.  Silk,  2 

h  Towers  v.  Barrett,  1  T.  R.  133.  Y.  &  Jer.  Exch.  Rep.  278. 

i  Greville  y.  Da  Costa,  Peake's  Addi-  m  Price  v.  Neale,  3  Burr.  1354.     1  BU 

tional  Cases,  p.  113.  Kenyon,  C.  J.  R.  390.  S.  C.   See  Smith  ▼.  Mercer, 

k  Giles  v.  Edwards,  7  T.  R.  181.  6  Taunt.  76.  k  1  Marsh,  R.  453.  S.  C. 

1   Hunt  V.  Silk,  5  East,  449.   recog-  and  post,  under  title  Bills  of  Ex- 

nizing  Giles  v.  Edwards.     Beed  v.  change.     See  also  Barber  t.  GiageU, 

Blandford,  Exch.  £.  T.  9  Geo.  4  S.  P.  3  Esp.  N.  P.  C.  60. 
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forgery  brought  an  action  against  the  indorsee  to  recover 
bade  the  money  as  money  paid  by  mistake^  it  was  holden^ 
that  the  action  would  not  lie :  for  it  was  not  unconscientious 
in  the  defendant  to  retain  the  money  when  he  had  once  re- 
ceived it,  upon  a  bill  for  which  he  had  given  a  fidr  and  va- 
luable consideration^  without  the  least  privity  or  suspicion  of 
any  forgery^  and  the  plaintiff  ought  to  have  satisfied  himself^ 
whether  the  bill  was  really  drawn  upon  him  by  the  person 
whose  name  was  subscribed  to  it.  This  decision  appears  to 
have  been  grounded  on  the  general  principle,  that  an  acceptor 
is  bound  to  know  the  handwriting  of  the  drawer,  and  that  it 
i9  rather  by  his  fault  or  negligence,  than  by  mistake,  if  he 
pays  on  a  forged  signature.  But  where  the  defendant  had 
got  the  plaint^  to  discount  a  navy  bill,  which  turned  out  to 
be  forged^  he  was  holden°  liable  to  refund  the  money;  al- 
though both  parties  were,  at  the  time,  equally  ignorant  of  the 
forgery.  So  in  Bruce  v.  Bruce^  5  Taunt.  495.  note,  and  3  B. 
and  C.  437*  a  similar  decision  was  made  on  a  victuaUing  bill, 
which  the  victualling  office  on  which  it  was  drawn  had  paid 
before  the  forgery  was  discovered.  So  where  bills  of  ex- 
change, purporting  among  others  to  have  the  indorsement  of 
H.  and  Co.  bankers  of  Manchester,  were  presented  for  pay- 
ment in  London,  where  the  acceptance  directed  them  to  be 
paid ;  payment  being  refused,  the  notary  who  presented  them 
took  them  to  the  London  correspondent  of  H.  and  Co.  who 
took  up  the  bills  for  their  honour,  and  struck  out  the  in- 
dorsements subsequent  to  that  of  H.  and  Co.  and  the  money 
was  paid  over  to  the  defendants,  the  holders  of  the  bills.  The 
same  morning  it  was  discovered,  that  the  bills  were  not  ge- 
nuine, and  that  the  names  of  the  drawer,  acceptor,  and  H. 
and  Co.  were  forgeries ;  plaintiff  immediately  sent  notice  to 
the  defendants,  and  demanded  repayment.  This  notice  was 
given  in  time  for  the  post,  so  that  notice  of  the  dishonour 
could  have  been  sent  the  same  day  to  the  indorsers.  It 
was  holden®  that  the  plaintiff,  having  paid  the  money  through 
a  mistake,  was  entitled  to  recover  it  back,  the  mistake  having 
been  discovered  before  the  defendant  had  lost  his  remedy 
against  the  prior  indorsers :  and  that  the  rights  of  the  parties 
were  not  altered  by  the  erasure  of  the  indorsements,  that 
having  been  done  by  mistake,  and  being  capable  of  explana- 
tion by  evidence. 

13.  The  plaintiff,  as  assignee  of  a  bankrupt,  brought  an 
action  to  recover  the  proceeds  of  goods  of  the  bankrupt,  sold 
by  the  defendants  as  sheriff,  under  a  writ  oi  fi.fa.^  the  com- 

n  Jones  v.  K>de,  5  Taunt.  488.  o  Wilkinson  and  others  v.  Johnson 

and  others,  3  B.  &  C.  428. 
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mbssion  having  been  issued  upon  an  act  of  bankruptcy  prior 
to  ihefi.fa.  Tlie  defendants  had  not  any  notice  of  the  bank- 
ruptcy until  after  the  levy,  and  they  had  paid  over  the  pro- 
ceeds to  an  execution  creditor  under  an  indemnity.  It  .was 
first  objected,  that  the  plaintiff  by  suing  in  form  ex  contractu, 
thereby  treated  the  sheriff  as  his  agent  and  affirmed  all  his 
previous  acts ;  to  which  it  was  answered  and  resolved,  that 
the  plaintiff  did  not  do  so,  he  merely  waived  his  claim  to  da- 
mages for  a  wrong,  and  sought  to  recover  only  the  proceeds 
of  the  sale.  Secondly,  it  was  objected,  that  die  action  was 
too  late,  after  the  sheriff  had  paid  the  money  over  in  obe- 
dience to  the  writ.  But  it  was  resolved,  that  money  paid 
Over  on  an  indemnity  might  be  considered  as  not  having  been 
paid  over  at  all.  It  was  also  objected,  that  the  property  had 
been  changed  by  the  sale,  to  which  it  was  answered,  per  Al- 
derson,  J.  that  although  the  property  was  changed  as  between 
a  purchaser  and  the  parties  against  whom  the  execution  had 
issued,  yet  it  was  not  changed  against  a  party  whose  goods 
had  been  wrongfully  takenP.  . 

14.  In  order  to  sustain  this  action,  there  must  be  a  privity 
between  the  plaintiff  and  defendant. 

If  I  give  a  sum  of  money  to  my  servant  to  pay  a  trades- 
man, the  tradesman  cannot  maintain  an  action  for  money  had 
and  received  against  the  servant^.  So  where  the  solicitor  to 
the  assignees  of  a  bankrupt  had  received  from  them  money  to 
be  applied  in  payment  of  the  costs  of  the  petitioning  creditor, 
up  to  the  time  of  the  choice  of  assignees,  and  thereupon  the 
solicitor  offered  to  pay  the  money,  on  condition  that  the  bill 
should  be  subject  to  further  taxation,  which  was  refused. 
The  petitioning  creditor  sued  the  solicitor  for  money  had  and 
received.  There  was  not  any  proof  that  the  commissioners 
had  ascertained  the  amount  of  the  costs,  according  to  the 
statute.  This  the  judge  thought  necessary,  and  nonsuited  ' 
the  plaintiff;  and  the  court  afterwards,  upon  consideration, 
confirmed  the  nonsuit;  inasmuch  as  the  defendant  had  re- 
ceived the  money  as  the  agent  of  the  assignees,  and  not  of 
the  plaintiff;  he  held  it  subject  to  their  control  and  directions, 
and  would  continue  to  be  accountable  to  them,  until  he  en- 
tered into  some  binding  engagement  with  the  plaintiff  to  hold 
it  for  his  use.  Where  money,  or  bill  productive  of  money,  is 
remitted  by  A.  to  B.,  with  directions  to  pay  to  C,  C.  cannot 
maintain'  an  action  against  B.  for  money  had  and  received, 

p  Young,  ossigrnee  of  Young,  bank-  r  Baron  v.  Husband,  4  B.  &  Ad.  611. 

rupt,  V.  Marshall  and  another,  sheriff  s  Williams  v.  Everett,  14  East,  562. 

of  Middlesex,  8  Bingh.  43.  Wedlake  v.  Hurley,  1  Cr.  ft  Jer.  83. 
q  Per  Pdrkc,  J.  4  B.  &  Ad.  612. 
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without  something  having  been  done  by  B.  which  amounts  to 
a  privity  or  assent^  independent  of  the  mere  receipt  of  the 
money, 

15.  It  remains  only  to  observe,  that  the  consideration  of 
this  action  must  be  money.  Hence  stock  cannot  be  reco- 
vered in  an  action  for  money  had  and  received  ^ ;  stock  being 
a  new  species  of  property,  and  not  money.  But  where,  upon 
a  wager  of  ten  guineas  to  one,  the  stake-holder  received 
country  bank-notes,  and  paid  them  over  wrongfiilly  to  the 
party  who  had  lost  the  wager ;  it  was  holden^,  that  an  action 
for  money  had  and  received  would  lie  at  the  suit  of  the  win- 
ner; Lord  Ellenborough,  C.  J.  observing,  that  provincial 
notes  were  certainly  not  money ;  yet,  if  the  defendant  re- 
ceived them  as  money,  and  all  parties  agreed  to  treat  them  as 
such  at  the  time,  he  should  not  be  permitted  to  say  that  they 
were  only  paper  and  not  money.  As  against  him  it  was  so 
much  money  received  by  him.  So  where  an  insurance  broker 
having  received  credit  in  an  account  with  an  underwriter  for 
a  loss,  upon  a  policy,  whereupon  the  name  of  the  underwriter 
was  erased  from  the  policy;  it  was  holden^,  that  the  principal 
might  maintain  an  action  for  money  had  and  receivea  against 
the  broker,  although  he  had  not  actually  received  any  money 
from  the  underwriter;  for  the  broker  having  depnved  the 
plaintiff  of  his  remedy  against  the  underwriter,  and  having 
received  credit  in  account  for  the  money,  he  was  estoppea 
from  saying  that  he  had  not  the  sum  in  his  hands  for  the 
plaintiff's  use.  But  no  isecurity  or  equivalent  for  money  can 
form  the  subject  matter  of  this  action,  unless  the  parties  have 
treated  it  as  money,  or  a  sufficient  time  has  elapsed,  so  as  to 
raise  an  inference,  that  it  has  been  converted  into  money. 
Hence  this  action  will  not  lieT  to  recover  the  value  of  foreign 
securities  paid  to  the  defendant,  where  it  appears,  that  he 
had  not  any  opportunity  of  converting  such  securities  into 
British  money. 


t  Ni^tingale   y.   Beriime,  5   Burr,  z  Andrew  t.  Robinson,  3  Campb.  199. 

2589.    See  also  Jones  v.  Brinley.  y  M*Lachlan  ▼.  Evans,  1  Y.  and  Jer. 

1  East,  1.  Exch.  R.  380. 
u  Pickard  y.  Bankes,  13  East,  20. 
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III.  Of  the  Declaration, 

Venue. — ^The  action  of  assumpsit  being  founded  on  con- 
tract is  transitory^  (42)  and  consequently  the  venue  may  be 
laid  in  any  county  at  the  election  of  the  plaintiff. 

By  R.  G.  H.  T.  4  W.  4.  after  reciting  that,  by  the  mode 
of  pleading  hereinafter  prescribed,  the  several  disputed  fects 
material  to  the  merits  of  the  case,  will,  before  the  trial,  be 
brought  to  the  notice  of  the  respective  parties  more  dis- 
tinctly than  heretofore ;  and  that,  by  the  act  of  the  3rd  and 
4th  Will.  4.  c.  42.  s.  23.  the  powers  of  amendment  at  the 
trial,  in  cases  of  variances  in  particulars  not  material  to  the 
merits  of  the  case^  are  greatly  enlarged ;  it  is  ordered  that 
several  counts  shall  not  be  allowed,  unless  a  distinct  s\ibject- 
matter  of  complaint  is  intended  to  be  established  in  respect 
of  each ;  nor  shall  several  pleas,  or  avowries,  or  cognizances 
be  allowed,  unless  a  distinct  ground  of  answer  or  defence  is 
intended  to  be  established  in  respect  of  each.  Therefore, 
counts  founded  on  one  and  the  same  principal  matter  of  com- 
plaint, but  varied  in  statement,  description,  or  circumstances 
only,  are  not  to  be  allowed.  Ex.  ^.—Counts  founded  upon 
the  same  contract,  described  in  one  as  a  contract  without  a 
condition,  and  in  another  as  a  contract  with  a  condition,  are 
not  to  be  allowed ;  for  they  are  founded  on  the  same  subject- 
matter  of  complaint,  and  are  only  variations  in  the  statement 
of  one  and  the  same  contract,  oo  counts  for  not  giving,  or 
delivering,  or  accepting  a  bill  of  exchange  in  payment,  ac- 
cording to  the  contract  of  sale,  for  goods  sold  and  delivered, 
and  for  the  price  of  the  same  goods  to  be  paid  in  money,  are 
not  to  be  allowed.  So  counts  for  not  accepting  and  paying 
for  goods  sold ;  and  for  the  price  of  the  same  goods,  as  goods 
bargained  and  sold,  are  not  to  be  allowed.  But  counts  upon 
a  bUl  of  exchange  or  promissory  note,  and  for  the  considera- 
tion of  the  bill  or  note  in  goods,  money,  or  otherwise,  are  to 
be  considered  as  founded  on  distinct  subject-matters  of  com- 
plaint ;  for  the  debt  and  the  security  are  different  contracts, 
and  such  counts  are  to  be  allowed.  Where  several  debts  are 
alleged  in  indebitatus  assumpsit  to  be  due  in  respect  of  se- 
veral matters,  ex.  gr.,  for  wages,  work,  and  labour  as  a  hired 
servant,  work  and  labour  generally,  goods  sold  and  delivered, 
goods  bargained  and  sold,  money  lent,  money  paid,  money  had 
and  received,  and  the  hke,  the  statement  of  each  debt  is  to  be 


(42)  Debitum  et  contractus  sitnt  nullius  loci,     2  Inst.  230. 
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considered  as  amounting  to  a  several  count  within  the  mean- 
ing of  the  rule  which  forbids  the  use  of  several  counts,  though 
OQ9  promise  to  pay  pnly.is  alleged  in  consideration  of  all  the 
debts.  Provided,  that  a  count  for  money  due  on  an  account 
stated,  may  be  joined  with  any  other  count  for  a  money  de- 
mand, though  it  may  not  be  intended  to  establish  a  distinct 
subject-matter  of  complaint  in  respect  of  each  of  such  counts. 
The  rule  which  forbids  the  use  of  several  counts  is  not  to  be 
considered  as  precluding  the  plaintiff  from  alleging  more 
breaches  than  one  of  the  same  contract  in  the  same  count. 

Where  an  action  is  brought  in  an  inferior  court,  it  must  be 
stated  in  the  declaration,  that  the  cause  of  action  accrued 
within  the  jurisdiction  of  the  court.  Hence  in  assumpsit  in 
an  inferior  court,  not  the  promise  only,  but  the  considera^ 
tion*  also,  on  which  such  promise  is  founded,  must  be  laid 
within  the  jurisdiction:  for  the  inferior  court  cannot  hold 
plea  unless  the  whole  matter  is  within  their  jurisdiction^; 
consequently,  if  a  declaration  for  goods  sold  and  delivered  \ 
or  money  had  and  received*^,  or  money  paid'^,  merely  state 
that  the  defendant  promised  to  pay  withm  the  jurisdiction, 
without  stating  the  sale  and  delivery  of  the  goods,  or  the  re- 
ceipt or  payment  of  the  money,  to  have  been  within  the  juris- 
diction, it  will  be  error ;  and  error,  even  after  verdict®,  for  in 
this  case  nothing  shall  be  intended  to  be  within  the  jurisdic- 
tion, that  is  not  expressly  averred  to  be  so^ 

Every  material  and  traversable^  fact  must  be  laid  with  time 
and  place. 

Day. — ^The  day  mentioned  in  the  declaration,  on  which 
the  cause  of  action  is  stated  to  have  accrued,  is  not  material^, 
provided  it  be  a  day  after  the  cause  of  action  accrued  and 
before  action  brought.  If  the  defendant  by  his  plea  makes 
the  time  material,  the  plaintiff  may  by  his  replication  answer 
to  that  plea,  without  being  guilty  of  a  departure ;  as  where 
the  promise  was  laid  on  the  first  of  May*,  3  Car.  1.  and  the 
defendant  pleaded  that  the  writ  was  first  brought  the  4th 
February,  14th  Car.  2.,  and  that  he  did  not  promise  within  six 
years  before  the  said  4th  February.  Replication,  that  he  pro- 
mised within  six  years  before  the  said  4th  of  February :  on 

2  Ramsey  ▼.  Atkinson^   1    Ley.  50.  d  Heaven  v.  Davenport,  1 1  Mod.  365. 

I                                Whitehead  v.  Brown,  1  Lev.  96!  8vo.  cd. 

a  Drake  y,  Beare,  1  Lev.  104,5.  e  Winford  v.  Powell,  Ld.  Raym.  1310. 

b  Price  v.  Hill,  I  Lev.  137.     Stone  v.  f  Per  Atkins  and  Scroggs,  Js.  2  Mod. 

Waddington,  1  Lev.  156.     Hanslip  197. 

V.  Coater,  2  Lev.  87.     Waldock  v.  g  Ring  v.  Roxbrough,  2  Cr.  &  J.  41((. 

Cooper,  2  Wilt.  16.  h  InkersalU  v.  Samms,  Cro.  Car.  130. 

c  Trevor  v.  Wall,  1  T.  R.  151.  i  Lee  v.  Rogers;  I  Lev.  110. 
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motion  in  arrest  of  judgment^  it  was  holden^  that  the  replica- 
tion was  not  a  departure  from  the  declaration ;  because  the 
time  in  the  declaration  was  not  materiaL  So  where  the 
plaintiff  declared  upon  a  promise  made^  26th  March^  12 
Geo.  1.  the  defendant  pleaded^  that  aflter  the  promise^  and 
before  the  bill  filed,  viz.  2d  April,  he  tendered  the  money; 
the  plaintiff  replied,  that  after  making  the  promise,  viz.  12th 
February,  he  med  his  bill :  on  dem\irrer  it  was  objected,  that 
plaintiff  had  brought  his  action,  as  appeared  by  his  own 
shewing,  before  the  cause  of  actioi^  accrued.  But  the  court 
over-ruled  the  objection,  observing,  that  as  the  plaintiff 
Would  not  in  evidence  have  been  confined  to  the  day  in  his 
declaration,  there  was  not  any  reason  he  should  be  more 
confined  in  pleading ;  that  in  the  case  of  a  common  assump- 
sit, the  day  was  alleged  for  form  only,  and  therefore  the  de- 
fendant could  not  confine  the  plaintiff  to  the  day  alleged  in 
the  declaration  (43). 

Manner  of  stating  the  Contract. — ^In  the  action  of  assump- 
sit, the  declaration  must  state  the  contract  on  which  the  ac- 
tion is  founded  truly  and  correctly;  that  is,  either  in  the 
terms  in  which  it  was  made,  or  according  to  the  legal  effect 
and  operation  of  those  terms  (44) ;  for  a  material  variance  be- 
tween the  contract  alleged  and  the  contract  proved  will  be 
fatal^:  As  where  the  contract  alleged  was,  to  deliver  good 
^* merchandizable^^  wheat"*,  and  the  proof  was  to  deliver  good 
'^second  sort''  of  wheat,  the  plaintiff  was  nonsuited  for  the 
variance :  so  where  the  plaintiff  declared  upon  a  contract  for 
wages  upon  a  certain  voyage  firom  London  to  Afirica,  and 
thence  to  the  West  Indies ;  but  the  proof  w&s  of  a  contract 

k  Matthews  v.  Spioer,  Str.  806.  reoog-  1  Cooke  ▼.  Munstone,  1  Bot.  and  PuU 
nized  by  Tindal,  C.  J.,  Arnold  y.        N.  R.  361. 

Arnold,  3  Bingh.  N.  C.  84.  since  m  Per  Holt,  C.  J.  Ld.  Raym.  735. 
new  rules. 


(43)  A  different  rule  holds  in  actions  on  promissory  notes,  where 
the  day  forms  an  essential  part  of  the  agreement.  Stafford  v.  Forcer, 
E.  1  G.  1.  dted  in  Cole  v.  Hawkins,  Str.  22.  and  reported  in  10 
Mod.  311.     See  also  3  Bingh.  N.  C.  84. 

(44)  Or  as  defendant  says  it  was  made.  A  bill  of  exchange  was 
drawn  in  this  form ;  "  pay  to  our  order,"  &c.  signed  in  the  name  of 
two  persons  and  Co.  and  accepted  by  the  defendant ;  it  was  bolden 
that  in  an  action  against  the  defendant  ks  acceptor,  it  might  be  de- 
clared upon  by  the  indorsees  as  a  bill  drawn  by  an  aggregate  firm ; 
and  although  it  was  proved  that  the  firm  consisted  of  one  person 
only,  it  was  holden  not  to  be  a  variance.  Bass  v.  Clive,  4  M.  and 
S.  13.  ' 
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for  a  voyage  from  London  to  Africa '^^  and  thence  to  the 
West  Indies  or  America^  and  afterwards  to  London^  &c. :  the 
variance  was  holden  to  be  fatal^  the  contract  proved  being 
for  a  different  voyage  than  that  declared  on. 

The  Consideration. — ^Every  part  of  the  entire  consideration 
for  any  promise  contained  in  the  agreement  must  be  stated  in 
the  declaration.  But  in  framing  a  declaration  on  an  agree- 
rnent^  which  consists  of  several  distinct  parts  and  collateral 
provisions,  it  is  not  necessary  to  state  in  the  declaration  every 
part  of  such  agreement;  it  is  sufficient  to  state  so  much  of 
the  agreement  as  contains  the  entire  consideration  for  the  act, 
and  die  entire  act  which  is  to  be  done,  in  virtue  of  such  con- 
sideration. The  rest  of  the  contract,  which  respects  the  liqui- 
dation of  damages  only,  after  a  right  to  them  has  accrued  by 
a  breach  of  the  contract,  is  matter  proper  to  be  given  in  evi- 
dence to  the  jury,  but  not  necessary  to  be  shewn  to  the  court 
in  the  first  instance  on  the  face  of  the  record  (45).  In  like 
manner,  where  the  plaintiff  states  the  whole  consideration 
trulyP,  and  then  states  those  parts  of  the  defendant's  pro- 
mise, the  breach  of  which  he  complains  of,  truly  and  cor- 
rectiy ;  that  is  sufficient,  without  stating  other  parts  of  the 
promise  irrelevant  to  the  breach  complained  of.  It  is  enough 
to  state  that  part  of  the  agreement  truly  which  applies  to  the 
l)reach  complained  of,  if  that  which  is  omitted  do  not  qualify 
that  which  is  stated^i.  ' 

Idle  and  insufficient  considerations  do  not  form  any  essen- 
tial part  of  the  contract"^,  consequentiy  it  is  neither  necessary 
to  state  them  in  the  declaration,  nor,  if  stated,  to  prove  them. 
By  the  term  "  idle  and  insufficient  considerations,^'  must  be 
understood  such  considerations  as,  if  they  stood  alone  uncon- 
nected with  one  or  more  sufficient  considerations,  would  not 
support  the  promise  of  the  defendant.  They  are  distin^sh- 
able  from  illegal  considerations ;  for,  if  one  of  the  considera- 
tions, where  there  are  two  or  more,  is  illegal,  it  will  vitiate 

Ik  White  T.  Wilson,  2  Bos.  &  Pul.  1 16.  q  Tempest  v.  Rawling,  13  East,  18. 
o  Per  TiOrd  EUenborough,  C.  J.  deli-        s>ee  also  Cotterill  v.  Cuff,  4  Taunt. 

vering^  the  judgment  of  the  court  in        285. 

Clark  V.  Gray,  6  East,  569,  570.  r  Crisp  v.  Gamel,  Cro.  Jac.  127. 
p  Miles  ▼.  Sheward,  8  East,  7. 


(45)  "  There  are  a  great  variety  of  agreements  not  under  seal, 
containing  detailed  provisions  regulating  prices  of  labour,  rates  of 
hire,  times  and  manner  of  performance,  adjustments  of  differences, 
&C.  which  are  every  day  declared  upon  in  the  general  form  of  a  count 
for  work  and  labour."     Per  Lord  EUlenborough,  C.  J.  S.  C. 
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the  whole  contract,  and  the  action  cannot  be  supported ;  but 
an  idle  or  insufficient  consideration  may  be  rejected ;  in  truth, 
it  is  a  nulUty. 

Executory  considerations  are  traversable*,  and  the  per- 
formance of  them  must  be  averred  with  time  and  place.  In 
cases  where  the  promise  of  the  defendant  is  founded  on  two 
or  more  executory  considerations,  the  performance  of  all 
must  be  fuUy  and  expressly  averred* ;  for  an  imperfect  alle- 
gation of  the  performance  of  one  only  will  vitiate  the  decla- 
ration. Where  the  consideration  is  executed,  (in  which  case 
it  is  not  traversable^,)  and  the  promise  to  pay  a  sum  certain, 
or  to  do  or  forbear  from  doing  some  specific  act,  the  declara- 
tion proceeds  at  once  from  the  statement  of  the  contract  to 
the  breach,  without  any  intermediate  averment. 

Breach, — ^The  breach  ought  to  be  co-extensive  with  the 

Sromise,  but  not  enlarged  beyond  \t^.  The  promise  was  ^*  to 
eUver  a  gelding  in  as  good  plight  as  he  borrowed  himy  ;^*  the 
declaration  averred  that  he  did  not  deliver  him  at  all.  After 
verdict  for  the  plaintiff,  judgment  was  arrested,  because  the 
breach  was  not  laid  according  to  the  promise.  It  will  be 
sufficient,  however,  if  the  breach  pursue  the  words  of  the 
promise  '. 

Notice.  Averment  thereof. — ^Wliere  the  action  does  not 
lie  without  notice  given  to  the  defendant,  an  averment  of 
such  notice  ought  to  be  inserted  in  the  declaration.  The  de- 
fendant bought  of  the  plaintiff  a  quantity  of  barley*,  and  pro- 
mised to  pay  him  for  it  as  much  as  he  could  get  from  any 
other  person.  The  plaintiff  averred  in  his  declaration,  that 
he  afterwards  sold  the  $ame  qtumtity  to  J.  S.  for  such  a  sum, 
but  did  not  aver  that  the  defendant  had  notice  of  the  sum 
given  by  J.  S. ;  for  this  omission  the  judgment  was  arrested ; 
and  this  distinction  was  taken  ^,  that  if  the  agreement  had 
been  that  the  defendant  should  pay  as  much  as  J.  S.  paid,  in 
that  case,  quia  constat  de  persondy  and  he  is  indifferently  named 
between  diem,  the  defendant  at  his  peril  should  inquire  of 
him,  and  the  plaintiff  was  not  bound  to  give  notice ;  but 
where  the  person  was  altogether  uncertain,  there  the  plaintiff, 
to  entitle  himself  to  the  action,  ought  to  give  notice.  See 
Holmes  v.  Twisty  on  error  from  B.  R.  in  Exch.  Ch.  Hob.  51. 
to  the  same  effect,  where  an  averment  of  notice  was  holden 

8  Sexton  T.  Miles,  Salk.  22.  a  Hall  v.  Hemminge,  Cro.  Jac.  432. 

t  Leneret  v.  Rivet,  Cro.  Jac.  fi03.«  1  Ro.  Abr.  463.  1.  25.  3  Bulrt.  86, 6, 

u  1  Rol.  Uep.  43.  401.     Hob.  106.  7  S.  C. 

X  Cro.  Jac  115.  b  See  Ld.  Rayxn-  1 127.  -where  this  case 

y  Wright  V.  Johnson,  1  Vent.  64.  was  put  by  Holt,  C.  J.  Brice  v.  Carre, 

z  Pilchard  v.  Kingston,  Cro.  Car.  202.  1  Lev.  47.  S.  P. 
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necessary,  on  the  ground  that  the  matter  rested  in  the  privity 
and  knowledge  of  the  plaintiff  alone ;  but  where  the  conu- 
sance of  the  act  to  be  done  lies  as  well  in  the  notice  of  the 
defendant  as  of  the  plaintiff,  an  averment  of  notice  is  not 
necessary;  as  where  the  act  is  to  be  done  by  a  stranger*^  (46) ;  so 
where  an  act  is  to  be  done  by  the  plaintiff  to  a  stranger^  (47)j 
as  where  the  declaration  stated,  that,  in  consideration  that  the 
plaintiff  had  agreed  to  give  his  bond  to  J.  S.  for  the  debt  of 
the  defendant,  the  defendant  promised  to  save  him  harmless, 
and  avers  that  he  gave  the  bond,  and  was  sued,  &c.  An  ex- 
ception was  taken,  because  it  was  not  averred,  that  the  plain- 
tiff gave  the  defendant  notice  of  his  giving  the  bond ;  but  it 
was  over-ruled,  because  the  defendant  at  his  peril  ought  to 
take  notice  of  the  obligatibn,  as  in  a  bond  to  stand  to  an 
award  (48). 

Request, — ^When  a  debt®  or  mere  duty  is  promised  to  be 
paid  upon  request,  it  is  not  necessary  to  make  an  actual  re- 
quest before  action  brought,  and  consequently  an  averment  of 
such  request  in  the  declaration  is  unnecessary ;  for  the  bring- 
ing the  action  is  a  sufficient  request.  In  assumpsit  upon  a 
promissory  note^,  payable  four 'months  after  date,  it  was  ob- 
jected in  error,  that  the  request  to  pay  the  money  on  the 
note  was  laid  upon  the  same  day  and  year  that  the  note  was 
dated,  which  was  four  months  before  it  became  due ;  to  this 
,  it  was  answered  and  adjudged  by  the  court,  that  there  was 
not  any  occasion  to  lay  any  request :  that  the  bringing  the 
action  was  a  request  in  law,  and  it  appeared  that  the  action 
was  not  brought  until  above  a  year  after  the  note  was  due. 
It  is  observable,  however,  that  when  the  defendant  is  charge^ 
able,  upon  a  collateral  promise  to  payfi^,  do,  or  omit  some  act, 
upon  reqttesty  and  not  for  a  mere  debt  or  duty,  an  actual  re- 

« 

c  Powle  V.  Hagger,  Cro.  Jac.  492.  f  Frampton  ▼.  Coulson,  1  Wils.  33. 

d  Juxon  ▼.  Thornhill,  Cro.  Car.  132.  g  Birks  t.  Trippet,  1  ^aund.  32.    Scl- 

e  Bartletv.  Bartlet,  Winch  2.    Vivian  man  v.  King,  Cro.  Jac.  183.     Hill  v. 

▼.  Shipping,  Cro.  Car.  3ii5.     Wallis  Wade,  Cro.  Jac  523.  and  2  Rol. 

V.  Scotty  1  Str.  88.  Rep.  62. 


(46)  That  is,  a  stranger  named  and  agreed  upon  between  the 
parties,  agreeably  to  the  distinction  taken  in  Cro.  Jac,  432.  and 
ante,  p.  110. 

(47)  See  the  preceding  note. 

(48)  Notice  need  not  be  given  of  a  matter  which  a  person  is 
awarded  to  do,  because  he  may  inquire  of  the  arbitrators.  Per 
Powell,  J.  in  Smith  v.  Goffe,  Lord  Raym.  1128.  See  also  8  Rep. 
92.  b.  S.  P. 
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•  quest  ought  to  be  made  before  action  brought,  and  conse- 

Juently^  it  ought  to  be  averred  in  the  declaration ;  and  the 
ay,  year,  and  place,  where  the  request  was  made,  must  be 
expressed,  as  in  such  case  the  request  is  parcel  of  the  duty. 
Hence  it  will  appear,  that  the  general  averment  ^^  although 
often  requested,'^  is  not  sufficient  in  a  case  of  this  kind,  not 
on  account  of  the  word  "  although,^'  because  that  has  been 
determined^  to  be  an  express  averment,  and  equivalent  to  the 
words  ^^  the  plaintiff  in  fact  says,^*  or  any  other  words  of  aver- 
ment, but  because  time  and  place  are  omitted.  Formerly, 
indeed,  the  omission  of  time  and  place  was  considered  as  a 
defect  in  substance,  and  as  good  ground  for  general  de- 
murrer,  or  arresting  the  judgment^,  and  some  modem  cases^ 
also  appear  to  support  the  same  doctrine;  but  m  a  modem 
case'  it  was  solemnly  decided,  that  since  the  statute"^  for 
the  amendment  of  the  law,  such  defect  can  be  taken  ad- 
vantage of  by  special  demurrer  only,  and  cannot  be  a  ground 
for  arresting  the  judgment  even  after  a  judgment  by  defiiult ; 
because  it  is  an  omission  ^^  of  a  like  nature,'^  or  rather  of  a 
less  material  nature  than  those  specified  in  the  statute,  such 
as  the  prout  patet  per  recorduniy  hoc  paratus  est  verificare, 
&c.  and  consequently  cured  by  the  healing  operation  of  that 
statute. 

Having  exhibited  to  the  student  a  general  outline  of  the  de- 
claration in  assumpsit,  I  shall  proceed  to  a  fiill  explanation  of 
some  special  averments  which  are  requisite  in  particular  cases, 
beginning  with  conditions  precedent. 

Of  Conditions  precedent. — 1st.  If  A.  promise  to  do,  or  to 
abstain  from  doing,  a  certain  act,  in  consideration  of  the  ante- 
cedent performance  of  some  act  or  promise  on  the  part  of  B., 
the  promise  of  A.  is  called  a  dependent  promise ;  because  B.'s 
right  of  action  for  a  breach  of  such  promise  depends  on  the 
prior  performance,  (or  that  which  is  equivalent  to  perform- 
ance,) of  the  act  or  promise  on  the  part  of  B. ;  and  the  act  or 
promise  to  be  performed  by  B.  being  in  the  nature  of  a  condi- 
tion precedent,  is  usually  distinguished  by  this  appellation, 
because  the  performance  (or  that  which  is  equivalent  to  per- 
formance,) of  such  act  or  promise,  precedes  B.^s  right  of  action 
to  recover  damages  against  A.  for  the  non-performance  of  his 
promise,  and  must  be  specially  averred  in  the  declaration. 
The  plaintiff  declared  that  the  defendant  was  possessed  of  17 
tod  of  wool"*,  and  that  there  was  a  conversation  between  them 
for  15  tod  of  the  17  tod  to  be  chosen  by  the  plaintiff ;  that  the 


h  3  Leon.  67. 

i  Hill  V.  Wade,  Cro.  Jac.  623. 

k  Bach  V.  Owen,  5  T.  R.  409. 


1   Bowdell  V.  Parsons,  10  East,  359. 

m4  Ann,  c.  16.  s.  1. 

n  Raynay  v.  Alexander,  Yelv.  76. 
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defendant,  in  consideration  of  a  sum  of  money  to  be  paid  on 
such  a  day,  promised  to  deliver  to  the  plaintiff  the  aforesaid 
15  tod  of  wool,  and  averred  that  he  was  ready  at  the  day  to 
pay  the  defendant  the  money,  yet  the  defendant  had  not  deli- 
vered the  wool ;  after  non-assumpsit  pleaded,  and  a  verdict  for 
the  plaintiff,  an  exception  wris  taken  in  arrest  of  judgment,  be- 
cause the  plaintiff  had  not  shewn  that  he  had  chosen  15  tod 
out  of  the  17^  which  is  qiiasi  a  condition  precedent,  and  an  act 
to  be  first  performed  by  the  plaintiff  before  the  defendant  is 
bound  to  do  any  thing ;  which  was  assented  to  by  the  whole 
court. 

The  case  of  Thorpe  v.  Thorpe,  Lord  Raym.  662.  Salk.  171. 
S.  C.  has  been  considered  as  a  leading  case  on  this  subject. 
The  declaration  stated  °  that  the  defendant  held  of  the  plaintiff 
certain  lands  by  way  of  mortgage,  that  the  plaintiff  agreed  to 
make  a  good  and  sufficient  release  of  his  equity  of  redemption, 
in  consideration  whereof  Xhe.  defendant  promised  to  pay  to  the 
plaintiff  a  certain  sum  of  money;  and  that  the  defendant,  in  con- 
sideration of  the  said  agreement  and  in  consideration  that  the 
plaintiff  would  perform  his  part  of  the  agreement,  promised  to 
perform  his  part ;  and  assigned  for  breach,  that  although  the 
plaintiff  had  performed  every  thing  contained  in  the  agree- 
ment to  be  performed  on  his  part,  yet  the  defendant  had  not 
paid  the  sum  of  money  agreed  on ;  the  defendant  pleaded  a 
release,  of  which  the  plaintiff  craved  oyer,  and  then  demurred. 
It  was  insisted,  on  the  part  of  the  defendant,  that  this  action 
was  founded,  not  upon  the  making  the  release  of  the  equity  of 
redemption,  but  upon  the  promise  to  make  it,  and  consequently 
the  plaintiff  had  a  right  of  action  at  the  time  of  the  promise 
made ;  and  then  the  release  of  all  demands,  &c.  coming  after* 
wards,  released  it,  and  was  a  good  bar  to  the  action.  To  this 
it  was  answered,  and  resolved  by  the  court,  that,  if  there  had 
been  a  positive  agreement,  that  the  plaintiff  should  release  the 
equity  of  redemption,  and  that  the  defendant  shoidd  pay  the 
money,  the  plaintiff  might  have  maintained  an  action  before 
he  had  made  such  release:  but  here  the  promise  was  "in 
consideration  whereof,^^  which  made  the  release  on  the  part  of 
the  plaintiff  to  be  a  condition  precedent.  Holt,  C,  J,  then 
entered  into  the  distinction  between  positive  agreements  and 
conditions  precedent,  and  observed,  that  in  the  case  of  con- 
ditions precedent,  an  action  could  not  be  maintained  before 
performance;  but  in  the  case  of  positive  agreements  it  was 
otherwise:  he  then  laid  down  the  following  rules: 

1.  If  a  day  be  appointed  for  payment  of  the  money,  and 

o  See  record,  1  Lut.  245. 
▼OL.  1.  I 
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the  act  for  which  the  money  is  to  be  paid,  cannot  be  done  be* 
fore  the  day  appointed,  then,  though  the  agreement  be  to  pay 
the  money  for  the  doing  of  the  thing,  yet  the  action  may  be 
brought  for  the  money  before  the  thing  done;  because  the 
agreement  is  positive,  that  the  money  shall  be  paid  at  the 
day  appointed.  With  regpect  to  the  reasonableness  of  this 
rule,  the  Chief  Justice  observed,  that  the  bargain  of  every 
man  ought  to  be  performed  as  he  understood  it;  and  if  a  per- 
son Vill  make  such  an  agreement  as  to  pay  his  money  before 
he  has  the  thing  for  which  he  ought  to  pay,  and  will  rely  upon 
the  remedy  he  has  to  recover  the  said  things  he  ought  to  per- 
form his  agreement. 

2.  Though  a  day  certain  be  appointed  for  payment  of  the 
monevj  yet  if  the  day  is  to  occur  after  the  time  in  which  the 
consideration  ought  to  be  performed,  for  which  the  money 
should  he  paid,  tlie  performance  of  the  consideration  ought  to 
be  averred  in  an  action  brought  for  the  money. 

The  chief  justice  then  adverted  to  an  objection  which  had 
been  made  to  the  declaration  (viz.)  that  the  plaintiff  had  not 
sufficiently  averred,  that  he  had  made  a  release  of  the  equity 
of  redemption ;  for  he  ought  to  have  shewn  how  he  had  done 
it,  in  order  that  the  court  might  judge  whether  it  was  done 
according  to  the  agreement.  The  chief  justice  admitted,  that 
the  plaintiff  in  his  declaration  ought  to  have  shewn  the  time 
and  place  when  and  where  the  release  was  executed,  and  how 
the  equity  of  redemption  was  released,  and  that  for  want  of 
that,  this  declaration  would  have  been  ill  on  demurrer;  but, 
he  added,  that  the  defendant,  by  pleading  over,  had  admitted 
that  the  release  of  the  equity  of  redemption  was  properly 
made^and  thereby  aided  this  defect  in  the  declaration. 

A  similar  exception  was  made  in  the  following  caseP :  In 
assumpsit  by  the  vendor  against  the  vendee  of  land  for  not 
performing  an  agreement  to  purchase  on  certain  terms,  the 
plaintiff  in  his  declaration  alleged,  that  he  was  seized  in  fee  of 
the  land  in  question,  and  that  the  defendant  agreed  to  purchase 
it  on  having  a  good  title,  and  then  averred,  that  the  title  to  the 
land  was  made  good,  perfect,  and  satisfactory  to  the  defendant : 
on  demurrer  (49),  it  was  holden  that  it  was  not  necessary  for 

p  Martin  v.  Smith,  6  Eaat,  555. 


(49)  It  was  a  special  demurrer  to  the  replication ;  but  the  plea  and 
replication  being  admitted  to  be  bad,  the  question  turned  wholly  on 
the  fiofficiency  of  the  declaration. 


ASSUMPSIT.  115 

tiie  plaintiff  to  set  forth  in  the  declaration  all  the  particulars 
of  lus  title  and  that  the  averments  in  the  present  case  were 
sufficient  to  enable  the  plaintiff  to  call  upon  the  defendant  for 
the  non-execution  of  his  part  of  the  agreement  (50). 

But  in  a  prior  case^  where  the  purchaser  of  a  copyhold 
estate  had  agreed  to  make  a  deposit^  and  pay  the  remainder  of 
the  purchase  money^  at  a  certain  time^  on  having  a  good  title 
and  a  proper  surrender  made  to  him^  an  action  having  been 
brought  by  the  seller  for  the  non-performance  of  the  condi- 
tions on  tne  part  of  the  purchaser,  wherein  the  seller  alleged 
that  he  had  been  always  ready  and  mllingy  and  frequently 
offered  to  m^e  a  good  title  to  the  estate,  and  to  make  a 
proper  surrender  of  it,  on  payment  of  the  purchase  money,  it 
was  holden  not  sufficient,  but  that  the  plaintiff  ought  to  have 
averred  that  he  actually  made  a  good  title  and  surrendered  the 
estate  to  the  purchaser,  or  a  tender  and  refusal,  and  ought 
also  to  have  shewn  wfuxi  title  he  had. 

It  has  been  already  observed,  that  in  the  cases  of  conditions 
precedent,  either  performance,  or  that  which  the  law  considers 
as  equivalent  to  performance,  must  be  specially  averred  in  the 
declaration.  A  tender  «nd  refusal  has  been  deemed  to  be 
equivalent  to  performance,  and  an  averment  to  that  effect  is 
sufficient,  but  an  averment  of  a  tender  alone  without  re^sal  is 
not'.  Where  there  is  a  general  allegation  of  performance,  if 
the  other  party  wants  a  more  specific  averment  he  must  demur 
specially*. 

Where  the  act  is  to  be  done  at  a  particular  time  and  place^ 
if  the  party  to  whom  the  act  is  to  be  done  does  not  attend,  an 
actual  tender  becomes  impossible ;  here  then  a  tender  in  law 
will  be  sufficient ;  but  to  support  this,  it  will  be  incumbent  on 
the  party  who  is  to  make  the  tender,  to  shew  that  he  has  done 


q  PhUlips  T.  Fielding,  2  H.  HI.  123.       8  Varley  v.  Manton,  0  Bingh.  363. 
r  Lea  y.  Ezelby,  Cro.  Eliz.  688.  balk. 
623.  S.  P. 


(50)  In  debt  for  a  penalty  against  one  who  had  articled  to  purchase 
land,  it  was  objected  that  the  plaintiff  had  stated,  in  the  declaration, 
not  only  that  he  was  ready  and  willing  to  make  a  good  title,  but  had 
shewn  what  title.  Liord  Loughborough,  C.  J.  in  dehvering  judg- 
ment, thought  that  the  objection  was  well  founded,  and  tiiat  ^e 
plaintiff  ought  to  have  set  forth  his  title.  D.  of  St.  Albans  v.  Shore, 
1  H.  Bl.  270.  But  see  the  remarks  of  Lord  Ellenborougb,  C.  J. 
and  Lawrence,  J.  on  this  opinion  of  Lord  Loughborough,  6  Ekist 
661,  562. 
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every  things  as  far  as  in  him  lies,  towards  the  execution  of  the 
contract,  as  will  appear  from  the  following  cases  : 

In  covenant  (51)  for  not  accepting  stock  of  the  Hudson's 
Bay  Company*,  at  the  company's  house^  on  a  certain  notice, 
the  plaintiff  averred  that  he  gave  the  notice  to  the  other  party 
to  come  to  the  Hudson's  Bay  House  and  accept  the  stock,  and 
that  the  plaintiff  was  ready  there  at  the  day^  and  offered  to 
transfer  it,  but  that  the  other  party  did  not  come  to  accept  it, 
nor  had  paid  the  price  agreed,  &c. ;  upon  demurrer,  the  decla- 
ration was  holden  ill ;  for  where  the  party  to  whom  the  act  is 
to  be  done  does  not  come  to  the  time  and  place  appointed,  the 
other  ought  to  shew  that  he  came  at  the  last  time  of  the  day 
which  the  law  has  appointed  for  the  doing  the  act ;  and  if  he 
came  there  before,  he  ought  to  shew  that  he  continued  there  to 
the  last  time.  And  that  as  the  stock  could  only  be  transferred 
when  the  company's  house  was  open,  which  was  at  stated 
hours  of  the  day,  the  plaintiff  should  have  averred  the  usage 
of  the  company  in  that  respect,  and  that  he  came  there  at  the 
proper  time,  and  staid  there  until  the  house  was  shut*  So 
where  in  assumpsit^  for  not  accepting  stock  agreed  to  be 
transferred  by  the  plaintiff  at  the  request  of  the  defendant, 
the  plaintiff  averred  that  he  was  ready  and  willing,  and  offered 
to  transfer,  and  requested  the  defendant  to  accept  the  stock, 
which  he  refused  :  and  it  appeared  in  evidence  that  the  con- 
tract for  the  sale  of  the  stock  was  made  on  the  5th  of  May, 
1803,  a  little  before  12  o'clock  at  noon :  but  there  was  not 
any  proof  of  any  direct  application  made  to  the  defendant  to 
accept  the  stock  on  that  day,  nor  was  it  shewn  that  the  plain- 
tiff had  waited  until  the  closing  of  the  transfer  books  at  the 
Bank  for  the  defendant  to  appear  and  accept  the  transfer; 
but  a  few  days  afterwards  an  offer  was  made  of  the  stock, 
which  was  then  refused:  on  motion  for  setting  aside  the 
verdict  which  had  been  given  for  the  plaintiff,  it  was  holden, 
that  the  allegations  of  the  declaration  were  not  supported  by 
the  evidence ;    Lord  Ellenborough,  C.  J.  observing,  that  the 


t  Lancashire   y.    Killingworth,    Lord    u  Bordenare  t.  Greg^xy,  5  Eait,  107. 
Raym.   686.      Com.  Rep    116.     2 
Salk.  623.  and  12  Mod.  529. 


(51)  This  case  in  strictness  belongs  to  another  title ;  but  as  I  am 
not  aware  of  any  distinction  between  covenant  and  assumpsit,  in  re- 
spect of  the  doctrine  here  laid  down,  and  as  the  reasoning  of  this 
decision  was  adopted  in  the  succeeding  case,  1  have  availed  myself  of 
this  opportunity  of  inserting  it. 
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plaintiff  could  not  sustain  the  action  without  shewing  a  tender 
of  the  stock  and  refusal^  or  that  which  in  law  was  tantamount 
to  a  tender  and  refusal ;  and  that  must  be  by  shewing  either 
an  actual  tender  and  refusal,  which  was  not  pretended  to  have 
been  done  in  this  case  until  after  the  5th  of  May,  (the  day  on 
which  it  was  evident  that  the  contract  was  meant  to  be  per- 
formed, the  price  being  calculated  accordingly) ;  or  by  shew- 
ing that  the  plaintiiF  staid  at  the  Bank  to  the  last  time  of  that 
day  when  a  tender  could  have  been  made,  which  was  so  long 
as  the  transfer  books  remained  open,  and  that  he  was  there 
ready  to  have  transferred,  if  the  defendant  had  been  there 
and  would  have  accepted  the  stock ;  which  would  have  been 
a  sufficient  substitution  of  the  more  formal  evidence  of  an 
actual  tender  and  refusal ;  but  here  there  was  neither  a  tender 
in  fact  nor  in  law. 

Concurrent  Acts. — 2ndly.  Where  it  is  agreed  that  two  con- 
current acts  shall  be  performed,  the  one  by  A.  and  the  other  by 
B.at  the  same  time,  one  party  cannot  maintain  an  action  against 
the  other  without  averring  either  performance,  or  that  which 
is  equivalent  to  performance  of  his  part  of  the  agreement  (52) : 
As  where  the  declaration  stated^  that  in  consideration  that  the 
plaintiff  had  bought  of  the  defendant  a  quantity  of  wheat  at  a 
certain  price,  to  be  paid  by  plaintiff  to  defendant,  defendant 
undertook  to  deUver  the  wheat  to  plaintiff  at  S.  in  one  Ynonth 
from  the  time  of  sale,  and  then  averred,  that  although  plaintiff 
always,  from  the  time  of  sale,  for  one  month  following  and 
afterwards,  was  ready  and  willing  to  receive  the  com  at  S., 
yet  the  defendant  had  not  deUvered  the  same :  after  verdict 
for  the  plaintiff,  upon  the  general  issue,  judgment  was  ar- 
rested ;  because  it  was  not  averred  that  the  plaintiff  had  ten- 
dered to  the  defendant  the  price  of  the  com,  or  that  he  was 
ready  to  have  paid  for  it  on  deUvery ;  Lawrence,  J.  observing, 
that  "  he  considered  this  an  agreement  by  the  defendant  to 
deUver  the  com  at  S.  on  being  paid  for  it ;  that  the  payment 
of  the  money  was  to  be  an  act  concurrent  with  the  delivery, 
and  said  the  case  was  like  that  of  CaUonel  v.  Briggs,  Salk. 

X  Morton  y.  Lamb,  7  T.  U.  125,  cited  2  N.  R.  233/240.  Smith  y.  Woodhouse. 


(52)  "  If  two  men  agree,  one  that  the  other  should  have  his  horse, 
the  other  that  he  will  pay  ten  pounds  for  it,  an  action  does  not  Le  for 
the  money,  until  the  horse  be  dehvf  red."  Per  Holt,  C.  J.  in  Thorpe  v. 
Thorpe,  Salk.  171,  2. 
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112, 113*  i  where  on  an  agreement  to  pxy  so  much  money  ax 

months  •  after  the  bargain,  the  plaintiff  transferring  stock. 
Holt,  C.  J.  said,  "  If  either  party  would  sue  upon  this  agree- 
ment, the  plaintiff  for  not  paying,  or  the  defendant  for  not 
transferring,  the  one  must  aver  and  prove  a  transfer  or  a 
tender;  he  did  not  say,  that  the  not  doing  it  should  come 
from  the  defendant  by  way  of  excuse,  but  that  the  doing  it 
must  be  alleged  in, the  declaration.  The  tendering  of  the 
money  by  the  plaintiff  made  part  of  the  plaintiff's  title  to 
recover,  and  he  must  set  forth  the  whole  of  his  title/^ 

But,  after  verdict  (53),  an  averment,  that  the  plaintiff  was 
ready  and  unlling  to  perform  his  part  of  the  contract,  has  been 
holden  sufficient.  As  where  lissumpsit  was  brought  for  the 
non-delivery  of  a  quantity  of  malt  7,  which  the  plaintiff  had 
bought  of  the  defendant  at  a  certain  price,  and  which  defen- 
dant imdertook  to  deliver  on  request ;  and  the  plaintiff  aver- 
red, that  although  on,  &c.  at,  &c.  he  requested  the  defendant 
to  deliver  the  malt,  and  was  then  and  there  ready  and  willing 
to  pay  the  defendant  for  the  same,  according  to  the  terms  of 
the  sale,  and  although  he  was  then  and  there  ready  and  wil- 
ling ,  and  offered  to  accept  and  receive  the  malt  from  the  de- 
fendant, yet  he  did  not  deliver  the  same ;  after  verdict  for  the 
plaintiff,  it  was  moved,  in  arrest  of  judgment,  that  the  decla- 
ration was  defective,  because  it  only  averred  a  readiness  and 
wiUingness  in  the  plaintiff  to  pay  tor  the  malt,  and  did  not 
aver  an  actual  tender  of  the  price  agreed  upon ;  but  the  court 
over-ruled  the  objection,  and  held  the  averment  sufficient.  So 
where  the  declaration  stated,'  that  the  plaintiff  had  bought  of 
the  defendant  a  quantity  of  oats  at  a  certain  price  per  quarter, 
which  defendant  had  undertaken  to  deliver  some  time  between 
Michaelmas  and  Lady-day ;  and  although  the  defendant  did, 
in  part  performance  of  his  promise,  deliver  to  the  plaintiff  a 
part  of  the  oats,  and  although  the  time  for  the  deUvery  of  the 
residue  was  long  since  elapsed,  and  the  plaintiff  was  during 
all  that  time,  and  still  is,  ready  to  receive  the  residue  of  the 
oats,  BJid  pay  for  the  same,  at  the  price  agreed  upon,  yet  the 

* 

y  Rawson  v.  Johnson,  I  East's  R.  203.    z  Waterhouse  t.  Skinner,  2  Bos.  and 

Pul.  447. 


(53)  This  proposition  is  qualified  by  confining  it  to  cases  after 
verdict,  because  it  has  not  as  yet  been  determined,  that  an  averment 
of  this  kind  would  be  good  upon  demurrer.  It  must,  however,  be 
admitted,  that  some  of  the  judges  (especially  Lawrence,  J.)  in 
Rawson  v.  Johnson,  seem  to  have  been  of  opinion,  that  such  an  aver- 
ment would  have  been  sufficient  even  on  demurrer. 
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defendant  had  not  delivered  the  same.  After  verdict  for  the 
plaintiff^  an  objection  was  made  in  arrest  of  judgment,  because 
it  was  not  averred  in  the  declaration,  that  plaintiff  had  per- 
formed his  part  of  the  contract  by  tendering  the  price  of  the 
com.  But  the  objection  was  over-ruled  by  the  court,  and  on 
the  authority  of  the  preceding  case  of  Rawson  v.  Joknaouy  they 
held  the  averment  sufficient. 

In  an  action  *  for  not  delivering  a  quantity  of  oil,  the  decla- 
ration contained  an  averment  tfuit  the  plaintiff  wcls  always 
ready  and  willing  to  accept  it,  and  pay  for  the  same  on  the 
terms  agreed  upon ;  yet  tfie  defendant  would  not  deliver  it, 
whereby,  &c.  The  plaintiff  proved  the  contract,  and  a  de- 
mand, on  his  part,  of  the  oil  in  question ;  but  it  was  objected, 
on  the  part  of  the  defendant,  that  the  plaintiff  should  have 
proved  that  he  was  ready  and  willing  to  pay  for  the  oil : 
Gibbs,  C.  J.  was  of  opinion,  and  the  court  afterwards  con- 
curred with  him,  that  the  delivery  of  the  oil  and  payment  for 
it  were  to  be  concurrent  acts ;  and  that  it  was  not  necessary 
for  the  plaintiff  to  prove  that  he  had  offered  the  money  to  the 
defendant,  till  the  defendant  was  ready  to  perform  his  part 
of  the  contract,  by  delivering  the  oil.  By  the  demand  which 
he  made  on  the  defendant,  he  proved  himself  to  be  ready  and 
willing  to  pay  for  the  oil  when  delivered. 

The  defendant  became  the  purchaser  of  a  leasehold  estate, 
sold  bt  pubUc  auction.  By  the  conditions  of  sale  it  was  sti- 
pulated that  the  purchaser  should  immediately  pay  down  a 
deposit  in  part  of  the  purchase  money,  and  sign  an  agreement 
for  payment  of  the  remainder  within  twenty-eight  days  from 
the  day  of  sale,  when  possession  should  be  given  of  the  part 
in  hand,  and  that  the  purchaser  should  have  proper  convey- 
ances and  assignments  of  the  leases,  without  requiring  the 
lessor's  title,  on  payment  of  remainder  of  the  purchase  money. 
In  an  action  of  assumpsit,  brought  by  the  seller,  for  non-per- 
'  formance  of  the  conditions  on  die  part  of  the  purchaser,  the 
declaration  stated  in  the  first  count,  that  the  plaintiffs  gave 
the  defendant  possession  according  to  the  conditions,  and  were 
also  ready  and  willing  to  give  him  proper  conveyances  and 
assigimients  of  the  leases  of  the  estate,  on  payment  of  the 
remainder  of  the  purchase  money;  and  the  second  count 
stated,  that  the  plaintiffs  contracted  with  the  defendant  to 
sell,  and  the  defendant  to  purchase  an  estate,  and  that  on  the 
plaintiffs  having  promised  the  defendant  to  convey,  he  pro- 
mised to  accept  the  conveyance,  and  pay  the  remainder  of  the 

a    Wilks   T.  Atkinson,   1   Marsh,  412,  recognised  in   Levy  ▼.  Ld.  Herbert, 

7  Taunt.  3 IB. 
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purchase  money  in  a  reasonable  time:  that  although  the 
plaintiffs  were  ready  and  willing,  and  offered  to  convey  and 
assign  to  the  defendant,  and  although  a  reasonable  time  had 
elapsed  for  accepting  the  conveyance,  yet  the  defendant  would 
not  accept  it,  or  pay  the  remainder  of  the  purchase  money. 
On  a  motion  in  arrest  of  judgment,  on  the  ground  that  the 
plaintiffs  had  not  set  out  their  title,  or  tendered  the  convey- 
ances to  the  defendant,  it  was  holden  ^,  that  the  plaintiffs  were 
not  bound  to  set  out  their  title,  and  that  the  allegation  of  their 
being  ready  and  willing  to  convey,  was  equivalent  to  a  per- 
formance of  the  conditions  on  their  parts ;  but  that,  at  all 
events,  such  objections  could  not  be  supported  after  verdict. 

Where  it  is  agreed  that  some  act  shall  be  performed  by 
each  of  two  parties  at  the  same  time  ^,  he  who  was  ready  and 
offered  to  perform  his  part^  but  was  discharged  by  the  other, 
may  maintain  an  action  against  the  other  for  not  performing 
hb  part  of  the  agreement. 

Mutual  Promises, — ^Srdly.  Where  there  are  mutual  pro- 
mises, and  the  mere  promise,  and  not  the  performance  thereof, 
is  the  consideration  of  the  agreement  (54),  there  an  action 
may  be  maintained  by  either  party  \  without  averring  per- 
formance of  the  agreement  on  his  part :  As  where  the  decla- 
ration stated,  that  it  was  agreed  ^at  a  race  should  be  run 
between  a  horse  of  the  plaintiff  and  one  of  J.  S  ^.,  and  in  con- 
sideration that  the  plauitiff  had  agreed  to  deliver  to  the  de- 
fendant a  quantity  of  cloth,  the  defendant  agreed  to  pay  the 
plaintiff  a  sum  of  money  in  case  J.  S.'s  horse  should  beat  the 
plaintiff's  horse,  and  then  averred,  that  J.  S.'s  horse  won  the 
race.  After  verdict  for  the  plaintiff,  an  exception  was  taken 
in  arrest  of  judgment,  because  it  was  not  averred  in  the  decla- 
ration, that  the  cloth  was  delivered  to  tiie  defendant;  but  the 
court  over-ruled  the  exception,  observing,  that  this  was  an 
action  founded  on  mutual  promises,  and,  tiierefore,  it  was  not 
necessary  for  the  plaintiff  to  make  an  averment  of  the  deUvery 
of  the  cloth ;  and  Denison  J.  took  this  distinction,  ^^  where  a 

b  Ferry  v.  WniiamB,  1  Moore,  (C.  P.)    d  Hob.  106. 

498.     8  Taunt.  <$2.  8.  C.  e  Martind&le  v.  Fisher,  1  Wils.  88. 

c  Jones  V.  Barkley,  Doug.  684. 


(54)  "  Whether  one  promise  be  the  consideration  of  another,  or 
whether  the  performance,  and  not  the  mere  promise,  be  the  consi- 
deration, must  be  gathered  from,  and  depends  entirely  upon,  the 
words  and  nature  of  the  agreement"  Per  Lawrence,  J.  in  Glazes 
brook  V.  Woodrow,  8  T.  R.  373. 
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plaintiff  declares^  that  in  consideration  he  would  deliver  to  the 
defendant  a  piece  of  cloth,  he,  the  defendant,  should  pay  a 
sum  of  money  for  it,  an  averment  of  the  delivery  of  the  cloth 
is  necessary ;  but  if  the  plaintiff  states  an  agreement,  and  then 
states  that  in  consideration  of  such  agreement,  &c.  in  that 
case  an  averment  is  not  necessary.'^ 

Having  thus  illustrated  the  nature  of  conditions  precedent, 
concurrent  acts,  and  mutual  promises,  it  remains  only  to  add, 
that  there  are  not  any  technical  words  by  which  any  of  these 
considerations  are  constituted.  The  principal  difficulty  in  the 
construction  of  agreements  consists  in  discovering,  whether 
the  consideration  be  a  condition  precedent,  a  concurrent  act, 
or  a  mutual  promise.  This,  however,  must  be  collected  from 
the  apparent  intention  of  the  parties  to  the  agreement.  The 
intention  of  the  parties  ^  is,  or  is  assumed  to  be,  the  governing 
principle  of  all  the  determinations.  When  the  nature  of  the 
consideration  is  ascertained,  the  rules  respecting  the  aver- 
ments before  laid  down  invariably  hold.  If  the  reader  wishes 
to  pursue  this  subject  further,  he  will  find  the  cases  relating 
to  it  fiilly  collected  and  commented  upon,  in  Mr.  Serjeant 
Williams^s  edition  of  Saunders,  vol.  i.  p.  320.  n.  4.  vol.  ii. 
p.  352.  n.  3.  See  also  Mr.  Durnford^s  note  in  Willes's  Rep. 
p.  157*  and  post,  tit.  Covenant. 


IV.  Of  the  Pleadinffs : 

1,  Of  the   General   leme,  and   the  New  Rules  relative  to 
Pleadings  in  Assumpsit, 

2.  Accord  and  Satisfaction. 
'3.  Infancy, 

4.  Payment t  and  herein  of  Payment  of  Money  into  Court. 

5.  Release. 

6.  Statutes, 

1.  Of  Limitation.  2.  Of  Set-ojf. 

7.  Tender. 

\.  Of  the  General  Issue,  and  the  New  Rules  relative  to  Pleadings  in 

Assumpsits 

1.  General  Issue. — ^Thb  general  issue  in  this  action  is  non 
assumpsit.     If  by  mistake  not  g^ty  be  pleaded,  instead  of 

f  PerGrote, J.mGIazebrook y.  Wood-        inSmith r.  WoodbouBe,2Bo8.  k Pul. 
row,  8  T.  R.  372.  per  Sir  J.  Mansfield,        N.  R.  240. 
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non  assumpsit,  such  plea  will  be  bad  on  demurrer  i^^  but  aided 
after  verdict.^  Formerly,  many  grounds  of  defence  might 
have  been  given  in  evidence  under  the  general  issue  non  as- 
sumpsit, and  did  not  require  to  be  pleaded  specially ;  such  as 
coverture  at  the  time  of  making  the  contract,  inrancy,  and 
many  more,  for  which  the  reader  is  referred  to  former  editions 
of  this  work.  But  now  by  R.  G.  H.  T.  4.  W.4.  Pleadings  I. 
In  all  actions  of  assumpsit,  except  on  biUs  of  exchange,  and 
promissory  notes,  the  plea  of  non  assumpsit  shall  operate  only 
as  a  denial  in  fact  of  the  express  contract  or  promise  all^ea, 
or  of  the  matters  of  fact  from  which  the  contract  or  promise 
alleged  may  be  impUed  by  law.  Ex.  gr.  In  an  action  on  a 
warranty,  the  plea  wiU  operate  as  a  denial  of  the  fact  of  the 
warranty  having  been  given  upon  the  alleged  consideration^ 
but  not  of  the  breach ;  and,  in  an  action  on  a  policy  of  in- 
surance, of  the  subscription,  to  the  alleged  poUcy  by  the  de- 
fendant, but  not  of  the  interest,  of  the  commencement  of  the 
risk,  of  the  loss,  or  of  the  alleged  compliance  with  warranties. 
In  actions  against  carriers  and  other  bailees,  for  not  delivering 
or  not  keeping  goods,  or  not  returning  them  on  request,  ana 
in  actions  against  agents  for  not  accounting,  the  plea  will  ope- 
rate as  a  deniaf  of  any  express  contract  to  the  effect  alleged  in 
the  declaration,  and  of  such  bailment  or  employment  as  would 
raise  a  promise  in  law  to  the  effect  alleged,  but  not  of  the 
breach.  In  an  action  of  indebitatus  assumpsit  for  goods  sold 
and  delivered,  the  plea  of  non  assumpsit  will  operate  as  a 
denial  of  the  sale  and  deUvery  in  point  of  fact ;  in  the  like 
action  for  money  had  and  received,  it  will  operate  as  a  denial 
both  of  tlie  receipt  of  the  money,  and  the  existence  of  those 
facts  which  make  such  receipt  by  the  defendant  a  receipt  to 
the  use  of  the  plaintiff.  2.  In  all  actions  upon  bills  of  ex- 
change and  promissory  notes,  the  plea  of  non  assumpsit  shall 
be  inadmissible.  In  such  actions,  therefore,  a  plea  in  denial 
must  traverse  some  matter  of  fact ;  ex.  gr.  the  drawing,  or 
making,  or  indorsing,  or  accepting,  or  presenting,  or  notice  of 
dishonour  of  the  bill  or  note.  3.  In  every  species  of  assump- 
sit, all  matters  of  confession  and  avoidance,  including  not  only 
those  by  way  of  dischai^,  but  those  which  shew  the  trans- 
action to  be  either  void  or  voidable  in  point  of  law,  on  the 
ground  of  fraud  or  otherwise,  shall  be  specially  pleaded ;  ex.  gr. 
infancy,  coverture,  release,  payment,  performance,  illegaUty  of 
consideration  either  by  statute  or  common  law ;  drawing,  in- 
dorsing, accepting,  &c.  bills  or  notes  by  way  of  accommo- 

g  Marsham  v.  Gibbs,  2  Str.  1022.  and    h  Ellington  v.  Dofihant,  1  Lev.    142* 
Ca.  Temp  Hard.  173.   Adjudged  on        Corbyn  v.  Brown,  Cro.  Eliz.  470. 
special  dcmuixer. 
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dation,  set-off^  mutual  credit,  unseaworthiness,  misrepresen- 
tation, concealment,  deviation,  and  various  other  defences 
must  be  pleaded.  A  defence  on  the  ground  of  want  of  consi- 
deration for  an  agreement  must  be  specially  pleaded,  and  is 
not  admissible  in  evidence  under  the  general  issue,  non  as- 
sumpsit K  So  in  assumpsit  for  the  price  of  a  copyright  bar- 
gained and  sold,  a  defence  on  the  ground  that  the  copyright 
was  not  assi^ied  in  writing  must  be  specially  pleaded^.  So 
illegality^  oi  consideration,  whether  at  common  law,  or  by 
statute ;  and  not  only  where  the  express  contract  on  which 
plaintiff  sues  is  illegal,  but  also  where  illegal  services  having 
oeen  performed,  no  contract  to  pay  for  them  can  be  implied. 


2.  Accord  and  Satisfaction. 

Accord  and  Satisfaction. — ^Accord  tvith  satisfaction  is  a 
good  plea  in  bar  to  diis  action  <',  because  damages  only  are  re- 
coverable ;  and  accord  with  satisfaction  to  one  defenoant  is  a 
bar  to  allP.  An  accord  to  make  a  good  plea  must  be  perfect, 
complete,  and  executed  4:  for  an  accord  executory  is  only 
substituting  one  cause  of  action  for  another,  which  might  go 
on  to  any  extent.  Hence  a  plea  of  accord  to  do  several 
things',  with  an  averment  of  performance  of  some  only,  and 
of  an  offer  to  perform  the  rest,  is  bad.  So  where  to  an  as- 
sumpsit on  a  promissory  note,  the  defendant  pleaded  an 
agreement'  between  the  defendant  and  plaintiff,  with  other 
creditors  of  the  defendant,  that  they  would  accept  a  com- 
position in  satisfaction  of  their  respective  debts,  to  be  paid  in 
a  reasonable  time,  and  then  averred  a  tender  and  refused  on 
the  part  of  the  plaintiff  of  the  composition  :  on  demurrer,  the 
plea  was  holden  bad.  But  where  a  debtor  being  unable  to 
meet  the  demands  of  his  creditors,  they  signed  an  agreement 
(which  was  assented  to  by  the  debtor)  to  accept  payment  by 
his  covenanting  to  pay  a  third  of  his  annual  income  to  a 
trustee  of  their  nomination,  and  give  a  warrant  of  attorney  as 
a  collateral  security :  it  appeared  that  the  debtor  was  willing 
to  perform  his  part,  but  the  creditors  did  not  appoint  a 
trustee ;  it  was  holden^  that  the  agreement,  though  not  pro- 
perly an  accord  and  satisfaction,  was  a  good  defence  to  an 

i  Paaaengper  v.  Brookes,  1  Bingh.  N.  C.  p  9  Rep.  79.  b. 

5«7.  q  Peytoe*8  case,  9  Rep.  79.  b. 

k  barnett  y.  Glossop,  1  Bingh.  N.  C.  r  bhephai^  v.  Lewis,  T.  Jones,  6. 

633.  8  Heatlicote  v.  Crooksbanks,  2  T.  R. 
I  Pottov.Spanow,  Ifiingh.N.C.  594.       24. 

o  Dyer,  75.  b.  i  Good  v.  Checsman,  2  B*  &Ad.  328. 
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action  by  one  of  the  creditors  for  his  demand ;  inasmuch  as 
it  was  a  consent  by  the  parties  signing  the  agreement  to  for- 
bear enforcing  their  demands^  in  consideration  of  their  own 
mutual  engagement  of  forbearance ;  and  that  each  creditor 
was  bound;  in  consequence  of  the  agreement  of  the  rest. 
Acceptance  of  a  security  for  a  lesser  sum  cannot  be  pleaded 
in  satisfaction  of  a  similar  security  for  a  greater.  To  an 
action  of  indebitatus  assumpsit  for  15/.^  the  defendant  pleaded^ 
that  he  gave  the  plaintiff  a  promissory  note  for  5/.  in  satis- 
faction, and  that  the  plaintiff  received  it  in  satisfaction ;  the 
!)laintiff  put  in  an  immaterial  replication^  to  which  the  de- 
endant  demurred :  after  judgment  for  the  plaintiff  in  C.  B.  it 
was  objected  on  error  in  B.  R.  that  the  plea  was  ill^  it  ap- 
pearing that  the  note  for  5/.  could  not  be  a  satisfaction  for 
15/.;  and  per  Pratt,  C.  J.  "We  are  all  of  opinion  that  the 
plea  is  not  good ;  as  the  plaintiff  had  a  good  cause  of  action, 
it  can  only  be  extinguished  by  a  satisfaction  which  he  agrees 
to  accept,  and  it  is  not  his  agreement  alone  that  is  sufficient, 
but  it  must  appear  to  the  court  to  be  a  reasonable  satisfaction. 
If  51.  be  (as  is  admitted)  no  satisfaction  for  15/.  why  is  a 
simple  contract  to  pay  5/.  a  satisfaction  for  another  simple 
contract  of  three  times  the  value  ?  In  the  case  of  a  bond^  an- 
other bond  has  never  been  allowed  to  be  pleaded  in  satis- 
faction S  witiiout  a  bettering  of  the  plaintiff's  case,  as  by 
shortening  the  time  of  payment.'^  Judgment  affirmed  (59). 
So  where  in  an  action  of  indebitatus  assumpsit  for  goods  sold 
and  delivered^,  to  which  the  defendant  plesuied  non  assump- 
sit, it  appeared  that  the  defendant,  prior  to  his  insolvency, 
was  indebted  to  the  plaintiff  in  50/.  for  goods  sold  and  deli- 
vered ;  that  the  defendant,  in  consequence  of  his  insolvency, 
had  compounded  with  all  his  creditors,  and  paid  them  7^*  in 
the  pound,  and  at  the  time  of  such  payment  to  the  plaintiff, 

u  Cumber  ▼.  Wane,  Str.  426.  Cro.Car.  85.  and  Lovelace  Y.Cocket, 

X  Manhood  v.  Crick,  Cro.  Eliz.  716.  Hob.  68,  by.  S.  P. 

y  Pitch  V  SuttoD,  5  East,  230. 


(59)  Lord  Ellenborough,  C.  J.  in  speaking  of  this  case  of  Cumber 
v.  Wane,  in  Fitch  v.  Sutton,  5  fast,  232,  observed,  that  though  it 
had  been  said  by  him  in  argument,  in  Heatkcote  v.  Crookshanks,  2 
T.  R.  26.  to  have  been  denied  to  be  law,  and  in  confirmation  of  that, 
BuUer,  J.  afterwards  referred  to  a  case,  (stated  to  be  that  of  Hard- 
castle  V.  Howard,  H.  26  G.  3.)  yet  he  (Lord  Ellenborough)  could 
not  find  any  case  of  that  sort ;  on  the  contrary,  the  decision  in 
Cumber  v.  Wane  was  directly  supported  by  the  authority  of  Pinnefs 
case,  5  Rep.  117.  and  it  did  not  appear  that  Pinners  case  had  ever 
been  questioned. 
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promised  to  pay  him  the  residue  of  his  debt^  when  he  should 
be  of  ability  so  to  do,  which  he  was  proved  to  have  been  be- 
fore action  brought :  To  meet  this  case,  the  defendant  pro- 
duced a  receipt  signed  by  the  plaintiff  for  the  composition  of 
7».  in  the  pound  for  his  debt,  which  he  acknowledged  to  be  in 
full  of  all  demands,  and  then  insisted  that  this  receipt  was  a 
discharge  of  the  promise.  A  verdict  having  been  found  for 
defendant,  on  a  motion  for  a  new  trial,  Knight  v.  CoWy  BuU. 
N.  P.  153.  was  cited  for  the  defendant,  where  the  creditor 
having  accepted  a  composition  and  signed  a  release  to  the 
defendant,  who  in  consideration  thereof  promised  to  pay  him 
the  entire  debt,  it  was  holden,  that  the  release  was  a  good 
defence  to  an  indebitatus  assumpsit  for  the  original  cause  of 
action :  But  Lord  EUenborough,  C.  J.  said,  in  that  case  the 
original  contract  was  extinguished  by  the  release:  but  it 
could  not  be  pretended  that  a  receipt  of  part  only,  though 
expressed  to  be  in  full  of  all  demands,  must  have  the  same 
operation  as  a  release ;  it  was  impossible  to  contend  lihat  an 
acceptance  of  17^*  lOjr.  was  an  extinguishment  of  a  debt  of 
50/.  He  added,  that  there  must  be  some  consideration  for 
the  relinquishment  of  the  residue, — something  collateral,  to 
shew  a  possibility  of  benefit  to  the  party  relinquishing  his 
fiirther  claim,  otherwise  the  agreement  was  nudum  pactum  {60). 
But  the  mere  promise  to  pay  the  rest  when,  of  ability,  put  the 
plaintiff  m  no  better  condition  than  he  w*as  in  before.  Rule 
for  new  trial  absolute.  B.  and  C.  being  jointly  indebted  to 
A.,  A.  sued  B.  alone,  who  did  not  plead  in  abatement ;  but 
B.^s  attorney  wrote  a  letter  stating  the  hardship  of  his  client 
being  compelled  to  pay  the  whole  debt,  and  offering  to  pay  a 
proportional  share.  This  offer  was  accepted,  and  A.  gave  a 
receipt  for  debt  and  costs  in  this  action.  A.  then  commenced 
an  action  against  C.  for  the  balance.  It  was  contended,  that 
the  debt  was  already  discharged ;  but  the  court'  were  of  a 
different  opinion,  observing,  that  the  payment  was  not  made 
in  discharge  of  A.^s  right  against  C. ;  and  the  result  of  the 
whole  was,  that  it  did  not  operate  as  a  release  or  matter 
which  could  have  been  pleaded  as  an  accord  and  satisfaction, 
but  amounted  merely  to  an  engagement  not  to  sue  B.,  which 
could  only  be  pleaded  by  himself.     If  an  action  be  brought 

z  WattcTs  Y.  Smith,  2  B.  A:  Ad.  889. 


(60)  In  Lynn  v.  Bruce,  2  H.  Bl.  317.  it  was  holden,  that  an 
agreement  to  accept  a  composition  in  satisfaction  of  a  debt  was  not 
a  sufficient  consideration  to  support  a  promise  by  the  debtor  to  pay 
the  composition. 
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on  a  quantum  meruit,  and  the  defendant  agree  to  pay  a  less 
sum  than  the  demand  in  full,  that  is  a  good  consideration  for 
a  promise  by  the  plaintiff  to  pay  his  own  costs  and  proceed 
no  furdier.  Payment  of  a  less  sum  than  the  demand,  has 
been  held  to  be  no  satisfaction  in  the  case  of  a  Uquidated 
debt ;  but  where  the  debt  is  unliquidated  it  is  sufficient.  Per 
Parke,  J.  fFUkinson  v.  Byersy  1  Ad.  &  Ell.  113.  But  the 
defendant  may  plead  %  that  he  was  the  payee  of  a  promissory 
note,  and  that  he  indorsed  it  to  the  plamtiff  on  account  of 
the  debt  sued  for ;  because,  though  the  promissory  note  is 
not  a  security  of  a  higher  nature  than  the  simple  contract 
debt  sought  to  be  recovered  in  the  action  of  assumpsit,  yet  it 
gives  the  plaintiff  the  advantage  of  holding  a  third  person 
liable  to  him.  In  this  case  the  security  was  given  for  the 
whole  debt ;  and  this  seems  necessary  to  entitle  the  party  to 
plead  it  in  bar ;  for  where  a  debtor  haid  compounded  with  his 
creditors,  giving  them  the  security  of  a  third  person  for  pay- 
ment of  part  of  the  stipulated  dividend,  it  was  holden,  that  he 
was  not  discharged  upon  payment  of  that  only,  the  residue 
continuing  unpaid^.  And  further,  although  if  creditors  simply 
agree  to  accept  less  from  tlieir  debtor  than  their  just  demanci^ 
that  will  not  bind  them ;  yet  if,  upon  the  faith  of  such  an 
agreement,  a  third  person  (also  a  creditor)  be  induced  to  be- 
come surety  for  any  part  of  the  debts,  on  the  ground  that  the 
party  will  be  thereby  discharged,  the  agreement,  though  not 
under  seal,  will  be  binding:  and  a  creditor,  afiter  the  security 
given  has  been  paid,  cannot  sue  for  the  residue  of  his  de- 
mand ;  for  that  would  be  a  fraud  on  the  surety «. — N,  It  did 
not  appear,  in  this  case,  that  the  plaintiff  had  induced  any  of 
the  other  creditors  or  the  surety  to  sign  the  agreement.  But 
where  the  plaintiff  and  other  creditors  of  the  defendants  sub- 
scribed to  resolutions  for  entering  into  a  composition  deed 
with  the  defendants,  upon  their  property  being  assigned  to 
trustees  for  the  payment  of  their  creditors ;  the  defendants 
and  their  trustees  having  refused  to  allow  the  plaintiff  to 
come  in  as  a  creditor  under  the  deed;  it  was  holden^,  that 
the  plaintiff,  although  he  had  subscribed  the  resolutions, 
might,  notwithstanding,  sue  the  defendants  for  the  amount  of 
his  demand.  If  the  creditors  sign  an  agreement  to  give  the 
debtor  time  for  the  payment  of  their  respective  demands, 
and  to  take  his  promissory  notes  for  the  amount,  they  cannot 
sue  for  the  original  cause  of  action,  without  proving  that  the 

a  Keanlake  v.  Morgan,  5  T.  R.  513.  Gregory,  2  Cainpb.383.    And  Wood 

b  Walker  v.  Seaborne,  1  Taunt.  526.  y.  Roberts,  2  Stark.  N.  F.  C.  4l7. 

c  Steinman  v.  Magnus,  2  Campb.  124.        Abbott,  C.  J. 

1 1  East,  390.    bee  also  Bradley  v.  d  Garrard  v.  Woolncr,  8  fiingh.  258, 
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agreement  bas  been  broken  on  the  part  of  the  debtor'.  An 
accord^  with  mutual  promises  to  perform  is  good^  though  the 
thing  be  not  performed  at  the  time  of  action,  for  the  party 
has  a  remedy  to  compel  the  performance*?. 


3.  Infancy. 

3.  Infancy. — ^The  defendant  may  plead  that  he  was  an 
infant  at  the  time  of  making  the  promise  (61).  This  privilege 
of  avoiding  contracts,  which  the  law  confers  on  such  as  enter 
into  them  during  their  minority,  that  is,  (by  the  law  of  Eng- 
land,) within  the  age  of  21  years,  is  a  personal^  privilegie,  the 
benefit  of  which  mus^  be  claimed  by  the  infant,  and  which  can 
not  be  exercised  for  him  by  any  omer  person.  The  plea  of 
infancy  ought  not  to  be  pleaded  by  attorney,  but  by  guardian; 
for  an  infant  cannot  appoint  an  attorney.  In  cases  where  the 
contract  declared  on  by  the  plaintiff  has  been  made  with  the 
infant  for  necessaries  suitable  to  his  estate  and  degree,  the 
plea  of  infancy  will  not  operate  as  a  bar  to  the  plaintiff's  de- 
mand; for  the  law  permits  an  infant  to  bind  himself,  either  by 
simple  contract,  or  single  bill^,  for  necessaries^,  (viz.)  neces- 
sary meat,  drink,  apparel,  necessary  physic,  proper  instruction, 
and  the  like ;  hence  it  frequently  becomes  a  question  what  are 
necessaries.  In  an  action  for  goods  sold  and  delivered^,  it  ap- 
peared that  the  goods  in  question  were  a  livery  for  a  servant 
of  the  defendant,  who  was  a  captain  in  the  army,  and  cockades 
for  some  of  the  soldiers  belonging  to  his  company.  The  de- 
fendant relied  on  his  infancy,  insisting  that  the  goods  in 
question  were  not  within  the  description  of  necessaries ;  the 
judge  left  it  to  the  jury  to  consider  whether  the  livery  was  not 
suitable  to  the  degree,  and  the  cockades  a  necessary  expense 

f  Boothbey  ▼.  Sowden,  3  Campb  175.        2  R.  B1.515,and£Ilenborougfa,  C.J. 

fiut  see  Cranley  v.  Hillary,  2  M.  and        in  Taylor  v.  Croker,  4  Esp.  N.  P.  C. 

8.  122.  187. 

%  Com.  Hvg,  Accord  fi.  4.  recognized  i   Russell  v.  Lee,  1  Lev  86,  87. 

per  Cur.  Cartwright  v.  Cookci  3  B.  k  1  Inst  172.  a. 

&  Ad.  701.  I  Hands  ▼.  Slaney,  8  T  R.  578. 
h  Per  Eyre,  C.  J.  in  Keane  v.  Boycot, 


(61)  Payment  of  money  into  court  will  not  preclude  a  defendant 
from  availing  himself  of  his  infJEincy,  because  the  money  may  have 
been  paid  into  court  for  necesearies.  Per  Buller,  J.  in  Hitchcock 
V.  Tyson,  2  Eep.  N.  P.  C.  481.  n. 
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incidental  to  his  situation ;  and  the  jury,  being  of  that  opinion, 
found  a  verdict  for  the  plaintiff.  On  a  motion  for  a  new  trial, 
Lord  Kenyon,  G.  J.  said,  that  the  cockades  could  not  be  con* 
sidered  as  necessaries  for  the  defendant,  and  ought  not  to  have 
been  included  in  the  damages ;  but  with  respect  to  the  livery, 
he  could  not  say  that  it  was  not  necessary  for  a  person  in  the 
situation  of  defendant  to  have  a  servant  (G2) ;  and  if  it 
was  proper  for  him  to  have  one,  it  was  necessary  that  the  ser- 
vant should  have  a  livery.  The  chief  justice  added,  that  how- 
ever inclined  he  was  in  general  to  protect  infants  against  im- 
provident contracts,  yet  he  thought  this  case  fell  within  the 
fair  liability  which  the  law  imposed  on  infants,  of  being  bound 
for  necessaries,  which  was  a  relative  term,  according  to  their 
station  in  life  (63).  The  rule  for  a  new  trial  was  discharged, 
the  plaintiff's  counsel  agreeing  to  strike  out  the  amount  of  the 
cockades.  A  copyhold  estate  devolved  on  the  defendant"^, 
when  he  was  an  infant  of  six  years  of  age,  whereupon  he  was 
admitted  (64)  and  a  fine  duly  assessed.  Two  years  after  the 
defendant  (who  had  continued  in  possession  from  the  time  of 
his  admission)  came  of  age,  an  indebitatus  assumpsit  was 
brought  for  the  fine,  which  the  jury  found  to  be  reasonable. 
A  question  was  made  for  the  opinion  of  the  court,  whether 
this  action  would  lie  against  the  defendant,  he  being  a  minor 
at  the  time  of  the  fine  being  assessed.  The  court  were  of 
opinion,  that  the  action  would  well  lie;  and  Yates,  J.  said, 
that  if  assumpsit  had  been  brought  against  the  infant  during 
his  minority,  he  should  have  diought  it  maintainable;  that 
an  infant  might  contract  for  necessaries,  a  fortiori,  therefore 
for  a  fine  which  was  due  on  admission,  without  which  the 
infant  could  not  have  received  the  rents  and  profits.  But  in 
this  case  it  was  clear  beyond  doubt,  for  the  defendant  had 

m  Evelyn  ▼.  Chichester,  3  Burr.  1717. 


(62)  See  the  opinion  of  Haaghton,  J.  2  Rol.  R.  271.  "  If  an  in- 
fant is  the  owner  of  houses,  it  is  necessary -to  have  them  kept  in 
repair,  and  yet  the  contract  to  repair  them  will  not  bind  the  infant ; 
for  no  contracts  are  binding  on  infants,  except  such  as  concern  their 
person" 

(63)  So  in  FordY.  FothergUl,  1  Esp.  N.  P.  C.  212.  Lord  Kenyon, 
C.  J.  said,  that  the  question  of  necessaries  was  a  relative  fact  to  be 
governed  by  the  fortune  or  circumstances  of  the  infant,  and  that  proof 
of  these  drcmnstances  lay  on  the  plaintiff. 

(64)  In  the  report  of  this  case  in  BuU.  N.  P.  p.  154.  it  is  stated 
that  the  defendant  was  admitted  on  coming  of  age. 
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confirmed (65)  the  contract  by  his  enjoyment  of  the  estate, 
two  years  afiter  he  came  of  age.     Infancy  is  a  good  defence  to 
an  action  of  assumpsit  on  the  warranty  of  ahorse^. 

Form  of  Replication. — ^A  replication  in  a  general  form,  that 
the  articles  provided  were  necessaries  suitable  to  the  estate 
and  degree  of  the  defendant,  °  without  stating  how,  or  in  what 
manner,  they  were  necessaries,  will  be  sufficient  to  bar  the 
plea  of  infancy.  It  is  however  essentially  necessary,  that  it 
should  appear  on  the  face  of  the  repUcation,  that  tney  were 
necessaries  ybr  the  infant  (66);  for  where  in  assumpsit  against 
an  executor  for  a  farrier's  bill,  the  defendant  pleaded  that  the 
testator  was  an  infant?,  the  plaintiff  replied^  that  the  demand 

n  Hewlett  v.  Haswell,  4  Camp.  118.        p  Clowes  y-  Brooks,  Str.  1101.  S.  C. 
o  Muggins  v.  Wiseman,  Garth.  110.  by  the  name  of  Brooks  ▼.  Crowse, 

Andr.  277. 


(65)  If  goods,  not  necessaries,  are  delivered  to  an  infant,  who  after 
fiill  age  ratifies  the  contract  by  a  promise  to  pay,  he  is  bound ;  per 
Raymond,  C.  J.  Southerton  v.  Whitlock,  London  Sittings,  Str.  690. 
But  see  Stone  y.  Withipoll,  Cro.  Eliz.  126,  where  it  was  holden,  that 
the  simple  contract  of  an  inftjit,  not  being  for  necessaries,  was  merely 
▼Old,  and,  consequently,  that  a  promise  by  his  executor  to  pay  in  con- 
sequence of  forbearance,  was  trndum  pactum.     Ashhurst  J.  speaking 

I  upon  this  point  of  subsequent  promises  by  infants,  in  Cockshott  v.  Ben- 

nett,  2  T.  R.  766,  seems  to  confine  their  operations  to  securities.  "  A 
security  given  by  an  infant,  which  is  only  voidable,  may  be  revived  by 
a  promise  after  he  comes  of  age.  In  such  case  he  is  bound  in  equity 
and  conscience  to  discharge  the  debt,  though  the  law  could  not  compel 
him  to  do  so  ;  but  he  may  wave  the  privilege  of  infancy  which  the 
law  gives  him  for  the  purpose  of  securing  him  against  the  impositions 
of  designing  persons :  and  if  he  choose  to  wave  his  privilege,  the  sub- 
sequent promise  will  operate  upon  the  preceding  consideration."  It 
is  clear,  that  if  a  bond  be  given  by  an  mfant  during  his  minority,  for 
the  amount  of  a  simple  contract  debt,  not  for  necessaries,  the  giving 
of  the  specialty  will  so  extinguish  the  simple  contract  debt  as  not  to 
leave  a  sufficient  consideration  for  an  express  promise  after  full  age  to 
operate  upon,  and  consequently  an  assumpsit  upon  the  original  cause 
of  action  cannot  be  maintained.  Temper  v.  Davenant,  3  Keb.  798. 
and  Bull.  N.  P.  155. 

(66)  Necessaries  for  an  inftjit's  wife  are  necessaries  for  him ;  but 
if  provided  for  the  marriage,  he  i^  not  chargeable,  though  she  uses 
them.  Ihtmer  v.  Trisby,  per  Pratt,  C.  J.  London  Sittings,  E.  5  G. 
Str.  1 68.  If  an  infemt  contract  for  the  nursing  of  his  lawful  child, 
this  contract  is  good  and  shall  not  be  avoided  by  infancy,  no  more 
than  if  he  had  contracted  for  his  own  aliment  or  erudition.  Bacopi, 
Max.  18. 
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was  for  looking  after  the  infant's  horses,  and  that  the  work  was 
necessary  ybr  the  horses,  on  demurrer,  the  court  held  that  the 
replication  was  bad ;  that  it  should  have  been  a  general  reph- 
cation,  that  the  demand  was  for  necessaries  for  the  infant,  and 
the  rest  should  have  been  left  to  evidence,  where  the  circimi- 
stances  of  the  defendant's  health  and  fortune  would  be  consi- 
dered :  and  the  court  added,  that  in  this  case,  though  the  work 
might  be  necessary  for  the  horses,  yet  it  did  not  appear  that 
the  horses  were  necessary  for  the  infant. 

On  a  replication  to  this  effect,  viz.  that  the  defendant,  aft:er 
he  came  of  age,  confirmed  the  promise,  if  the  defendant  re- 
joins that  he  did  not,  after  he  came  of  age,  confirm  the  pro- 
mise, it  is  suflScient  for  the  plaintiff  to  prove  the  promise,  and 
the  defendant  must  prove  in£Etncy  if  he  means  to  take  advan- 
tage of  it,  because  it  will  be  presumed,  that  a  person  who  con- 
tracts is  of  a  proper  age  to  contract  until  the  contrary  be 
shewn.  Borthwick  v.  CarrutherSy  1  T.  R.  649.  A  repUcation 
of  a  new  promise,  aft;er  the  defendant  came  of  age,  must  be 
supported  by  evidence  of  an  express  promise;  payment  of 
part  of  the  plaintiff's  demand  is  not  in  this  case  tantamount 
to  evidence  of  a  new  promise  to  pay  the  remainder,  as  it  is  to 
take  a  case  out  of  the  statute  of  limitations.  Per  Kenyon, 
C.  J.  in  Thru]^  v.  Fielder,  2  Esp.  N.  P.  C.  p.  628.  The  pro- 
mise also  must  be  voluntary,  and  not  extorted  from  the  party 
under  the  terror  of  an  arrest.  Per  Lord  Alvanley,  C.  J.  Har^ 
mer  v.  Killing,  5  Esp.  N.  P.  C.  102.  And  now  by  stat.  9  G. 
4  c.  14  s.  5,  (Lord  Tenterden*s  act,)  no  action  shall  be  main- 
tained whereby  to  charge  any  person  upon  any  promise  made 
aft:er  fiill  age  to  pay  any  debt  contracted  during  infancy,  or 
upon  any  ratification  after  fiill  age  of  any  promise  or  simple 
contract  made  during  infancy,  unless  such  promise  or  ratifica- 
tion shall  be  made  by  some  writing  signed  by  the  party  to  be 
charged  therewith. 

Contracts  entered  into  by  infants  for  the  maintenance  of 
their  trade  are  not  binding  on  them.  This  rule  has  been  es- 
tabUshed  for  the  protection  of  infants  against  improvident 
acts,  and  that  they  may  not  incur  losses  by  trading.  Assumpsit 
for  goods  sold^ :  plea  infancy ;  replication,  that  die  defendant 
bought  the  goods  pro  necessario  victu  et  apparatu  et  ad  manur- 
tentionem  familuB  sius :  rejoinder,  that  the  defendant  kept  a 
mercer's  shop,  and  bought  the  goods  in  question  to  sell  again. 
On  demurrer,  the  court  were  of  opinion,  that  this  buj^g  by 
the  infant,  though  for  the  maintenance  of  his  trade,  by  which 

q  Whittingham  v.  Hill,  Cro.  Jac.  494. 
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he  gained  his  living,  should  not  bind  him  (67)*  So  where 
the  plaintiff  declared  against  the  defendants  being  merchants'^ 
according  to  the  custom  of  merchants,  upon  a  bill  of  exchange 
drawn  by  the  defendants ;  one  of  the  defendants  (68)  pleaded 
infancy.  On  demurrer,  the  plea  was  holden  good,  for  the 
in&nt  was  a  trader,  and  the  bUl  was  drawn  in  die  course  of 
trade,  and  not  for  any  necessaries.  But  it  was  holden,  that  an 
infant  cannot  bind  hunself  even  for  necessaries  by  his  accept- 
ance of  a  bill  of  exchange'.  So  if  an  infant  is  living  under 
the  roof  of  his  parent,  who  provides  every  thing  which  in  his 
judgment  appears  to  be  proper,  the  infant  cannot  bind  himself 
to  a  stranger,  even  for  such  articles  as  might  under  other  cir- 
cumstances be  deemed  necessaries^.  And  in  one  case^,  where 

r  Williams  r.  W.  H.  and  R.  Harrison,  Ass.  1810.  MS.  Deale  ▼.  Leave,  C.  B. 

Garth.  160.  London  Sittings  after  H.  T.  51  G.  3. 

8  Williamson  Y.  Watts,  1  Campb.  552.  Sir  J.  Mansfield,  C.  J.  S.  P.  MS. 

t  Per  Gould,  J.  Bainbridge  v.  Picker-  u  Ford  v.  FothergriUf  Peake's  N.  P.  C. 

ing,  2  Bl.  K.  1325.  per  Bayley,  J.  229.  1  Esp.  N.  P.  C.  211  S.  C. 

Borrinsale  v.  Grevile,  Somerset  Sum. 


(67)  So  in  WhywdU  v.  Champion,  Str.  1083,  it  was  ruled  by  Lee» 
C.  J.  that  tobaccoes  sent  to  the  defendant,  who  had  set  up  a  shop  in 
the  country,  could  not  be  recovered  for  as  neceesaries,  the  defendant 
appearing  to  be  an  infant ;  for  the  law  would  not  suffer  him  to  trade» 
which  might  be  his  undoing.  So  where  in  an  action  for  work  and 
lahour,  to  which  the  defendant  pleaded  infancy*,  it  appeared  that  the 
plaintiff  was  a  writing  painter,  and  the  defendant  a  painter  and  glazier, 
and  the  work  done  by  the  plaintiff  was  painting  and  gilding  letters  for 
the  defendant's  customers  ;  Lord  Kenyon,  C.  J.  said,  the  law  would 
not  allow  an  infant  to  trade,  therefore  an  action  could  not  be  main- 
tained against  him  for  work  done  in  the  course  of  it.  I  am  not  aware 
of  any  decision  at  variance  with  the  preceding,  except  an  anon3rmoua 
case  in  BuUer's  Nisi  Prius,  p.  154.  where  it  is  stated  that"  Mr.  Baron 
Clarke,  in  an  action  before  him,  where  the  defendant  gave  his  non-age 
in  evidence,  it  appearing  he  had  been  set  up  in  a  farm,  and  bought 
the  sheep  of  the  pldntiff  in  the  way  of  fiarming,  directed  the  jury  to 
giv^  a  verdict  for  the  plaintiff,  and  said  he  thought  the  law  ought  not 
to  put  it  into  the  power  of  infants  to  impose  upon  the  rest  of  the 
world. 

(68)  Where  an  action  is  brought  against  partners,  and  one  of  them 
pleads  infancy,  the  plaintiff  ought  not  to  enter  a  Twlle  prosequi  as  to 
the  infant,  and  proceed  against  the  others,  for  if  he  does  he  will  be 
nonsuited.  The  proper  method  in  this  case  is  to  discontinue  the  first 
action,  and  proceed  de  novo  against  the  other  partners.  Jaffray  v. 
Faxrhoxa  and  others,  5  Esp.  N.  P.  C.  47.  Per  Lord  EUenborough, 
C.  J.  recognizing  Chandler  v.  Parkes,  3  Esp.  N.  P.  C.  76.  per 
Kenyon,  C.  J.  S.  P. 

•  Dilk  V.  Keiffhley,  2  Esp.  N.  P.  C.  480. 

K  2 
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an  infant  during  his  residence  at  a  coffee-house  contracted  a 
deht  with  a  tailor  for  wearing  apparel,  Lord  Kenyon  expressed 
an  opinion  that  it  was  the  duty  of  the  tradesman  to  inquire 
into  the  situation  of  the  infant,  and  to  learn  from  the  parent 
whether  the  infant  was  in  want  of  the  articles  ordered,  or  not, 
and  unless  the  tradesman  could  shew  that  he  had  made  such 
inquiry,  he  was  not  entitled  to  recover.  In  an  action  for  goods 
sold  to  an  infant,  the  issue  being  necessaries,  if  any  part  of  the 
articles  proved  to  have  been  furnished  to  the  defendant,  may 
fall  withm  the  description  of  necessaries,  the  evidence  ought 
to  be  left  to  the  jury'^.  Infancy  is  a  good  bar  to  an  action  for 
money  lent,  although  the  infant  has  expended  the  money  in 
the  purchase  of  necessaries.  In  debt  upon  a  single  bill,  the 
defendant  pleaded  his  infancy  7;  plaintiff  replied,  that  it  was  for 
necessaries,  viz.  part  for  clothes  and  part  money  lent  for  ne- 
cessary support  at  the  university.  Rejoinder,  that  the  money 
was  lent  defendant  to  spend  at  pleasure,  traversing  that  it  was 
lent  for  necessaries,  and  issue  thereupon  was  found  for  plain- 
tiff, who  had  judgment  in  C.  B.  which  was  reversed  on  error 
in  B.  R. ;  and  Pwker,  C.  J.  said,  that  an  infant  might  buy  ne- 
cessaries, but  he  could  not  borrow  money  to  buy,  for  he  might 
misapply  the  money,  and  therefore  the  law  would  not  trust  him 
but  at  the  peril  of  the  lender,  who  must  lay  it  out  for  him,  or 
see  it  laid  out,  and  then  it  was  his  providing,  and  his  laying  out 
so  much  money  in  necessaries  for  him  (69).  If  the  action 
against  an  infant  be  grounded  oh  a  contract,  the  plaintiff 

X  Maddox  v.  Miller,  1  M.  and  S.  736.  y  Barle  v.  Peale,  Salk.  386. 


(69)  In  Darby  v.  Boucher,  Salk.  279,  a  question  was  made, 
whether  in  the  case  of  money  lent  to  an  infant,  who  employs  it  in 
paying  for  necessaries,  the  infant  was  hable,  and  Holt,  C.  J.  was  of 
opinion  that  he  was  not ;  for  it  was  upon  the  lending  that  the  contract 
must  arise,  and  after  that  time  there  could  not  be  any  contract  raised 
to  bind  the  infant,  because  after  that  he  might  waste  the  money  ;  and 
the  infant's  applying  it  afterwards  for  necessaries  would  not  by  matter 
ex  yo9i  facto  entitle  the  plaintiff  to  an  action ;  for,  as  was  observed  by 
the  court  in  EarU  v.  Feale,  10  Mod.  67.  the  law  does  not  recognize 
any  contracts  except  such  as  are  good  or  bad  at  the  time  when  they 
were  made,  and  their  nature  cannot  be  altered  by  any  subsequent  con- 
tingency. So  in  Probart  v.  Knouth,  2  Esp.  N.  P.  C.  472,  n.  where, 
to  an  action  for  money  lent,  the  defence  was  infancy ;  Buller  J. 
would  not  permit  the  plaintiff  to  give  in  evidence,  that  the  money  lent 
was  laid  out  in  the  purchase  of  necessaries.  But  it  is  otherwise  in 
equity ;  for  if  one  lends  money  to  an  infant  to  pay  a  debt  for  neces- 
saries, and  in  consequence  thereof  the  infant  does  pay  the  debt,  in 
equity  the  infant  is  liable,  for  there  the  lender  of  the  money  stands  in 
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cannot  convert  it  into  a  tort,  so  as  to  charge  the  in&nt.   "  If  one 
deliver  goods  to  an  infant  on  a  contract*,  knowing  him  to  be 
an  infant,  the  infant  shall  not  be  charged  for  them  in  trover  and 
conversion;  for  the  law  will  not  permit  a  plaintiff,  by  changing 
the  form  of  action,  to  vary  the  habiUty  oi  the  infant/*  Hence, 
whatever  be  the  form  of  the  action  which  is  commenced,  if 
the  act  done  by  the  infant  is  the  foundation  of  an  assumpsit, 
the  plea  of  infancy  will  be  a  good  bar :  as  where  an  inifant 
hired  a  mare  of  the  plaintiff  to  go  a  journey,  in  the  course  of 
which  the  mare  was  strained*^.    The  plaintiff  having  declared 
against  the  infant  for  this  injury  in  tort,  he  pleaded  infancy, 
which  on  demurrer  was  holden  a  good  plea;  and  Lord  Ken- 
yon,  C.  J.  said,  that  if  it  were  in  the  power  of  a  plaintiff  to 
convert  that  which  arises  out  of  a  contract  into  a  tort,  there 
would  be  an  end  of  that  protection  which  the  law  affords  to 
infants.    Lord  Mansfield,  indeed,  frequently  said,  that  this 
protection  was  to  be  used  as  a  shield  and  not  as  a  sword ; 
therefore,  if  an  infant  commit  slander,  God  forbid  that  he 
should  not  be  answerable  for  it  in  a  court  of  justice.     But 
where  an  infant  has  made  an  improvident  contract  with  a 
person,  who   has  been  wicked  enough    to    contract    with 
him,  such  person  cannot  resort  to  a  court  of  law  to  enforce 
such   contract;    and    the    words    ^^ wrongfully,   injuriously, 
and  maliciously,**  introduced  into  the  declaration,  cannot  vary 
this  case  (70).     A  single  bill  given**  by  an  infant  for  the 
amoimt  of  necessaries  is  binding  on  him,  but  a  bond  in  double 
the  amount^  is  not.     So  an  account  stated  of  monies  due  for 
necessaries  will  not  he  against  an  infant*,  the  law  not  giving 
an  infant  credit  for  accurate  computation,  nor  can  he  agree  to 
any  such  account.    A  warrant  of  attorney  given  by  an  infant 
is  absolutely  void®,  and  the  court  will  not  confirm  it,  though 

I  I  Sid.  129.     Manby  v.  Scott  d  2  Roll.  Rep.  271.  and  Tnieman  v. 
a  Jennings  v.  Rundall,  a  T.  K.  335.  Hurst,  1  T.  K.  40.  See  also  logledew 

b  Russell  V.  Lee,  1  Lev.  86,  87.  v.  Douglas,  2  Stark.  N.  P.  C  36. 

c  Ayliff  V.  Archdale,  Cro.  iiliz.  920.  e  Saunderson  v.  iVJarr,  1  H.  Bl.  76. 
See  also  1  Inst.  172  a. 


the  place  of  the  person  paid,  viz.  the  creditor  for  necessaries,  and  shall 
recover  in  equity  as  the  other  should  have  done  at  law.  Per  Cur. 
Marlow  v.  Pitfield,  1  P.  Wms.  558.  The  same  rule  of  equity  holds 
with  respect  to  money  lent  to  a  feme  covert,  and  afterwards  applied 
to  her  use  for  necessaries.     See  post,  tit.  Baron  and  Feme,  s.  4. 

(70)  As  in  the  cases  of  contract  where  the  law  has  protected  the 
infant  againt  his  liability,  he  cannot  be  prejudiced  by  the  form  of  action 
in  which  he  is  sued ;  so  in  cases  ex  delicto,  where  he  is  responsible,  he 
cannot  derive  any  advantage  from  it.  In  Bristow  v.  Eastman,  1  Esp. 
N.  P.  C.  172.  Kenyon,  C.  J.  was  of  opinion,  that  money  had  and 
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the  infant  appear  to  have  given  it  (knowing  that  it  was  not 
valid)  for  the  purpose  of  collusion;  for  such  acts  of  an  infant 
as  are  only  voidable  are  allowed  in  equity  to  be  confirmed^  but 
not  such  as  are  actually  void.  An  infant  cannot  be  bound  by 
a  submission  to  arbitration'. 


4.  Payment ;   and  herein  of  Payment  of  Money  into  Court, 

f 

Payment. — ^To  an  action  of  assumpsit  the  defendant  may 
plead  matter  of  discharge  ew  post  facto,  as  paj^ment  before 
action  brought.  Part-payments  to  plaintiff^  although  not 
pleaded,  may  be  given  in  evidences^  in  reduction  of  ds^oiages. 
A  person  who  is  indebted  to  another  on  several  accoimts^ 
inay^  at  the  time  of  payment j  apply  the  money  to  whichever 
account  he  thinks  proper;  and  his  election  so  to  do  may 
either  be  expressed,  or  may  be  inferred  from  the  circum- 
stances of  the  transaction^;  but  if  the  party  paying  does 
not  make  such  election^  the  receiver  may  apply  it  as  he 
pleases^  (71). 

A  creditor  receiving  money,  without  any  specific  appropria- 
tion by  the  debtor,  will  be  permitted  in  a  court  of  law  to 
ascribe  the  receipt  to  the  discharge  of  a  prior  and  purely 
equitable  debt^,  and  sue  him  at  law  for  a  subsequent  legal 

f  Anon.  B.  R.  Hil.  56  Geo.  3.  Andr.  55,  Groddard  v.  Cox.  Str.  1194. 

g  Shirley  v.  Jacob,  2.  Bingh.  N.  C.  88.  See  2  Vera.  607.  S.  P.  perLd.  Cowp. 

h  Newmarch  v.   Clay,  14  East,  239,  Ch.  and  Peters  v.  Anderson,  5  Taunt. 

Agreed  per'cur.  Peters  v.  Anderson,  5  596.  Hall  v.  Wood  and  Wife,  before 

Taunt.  596.  bhaw  t.  Picton,  4.  B.  Lord  Mansfield,  C.  J.  Middlesex  Sit^ 

and  C.  715.  Ungs,  Hil.  1785,  S.  P.  14  East,  243.  n. 

i   Bowes  V.  Lucas,  B.  R.  M.  11  G.  2.    k  Bosanquet  v.  Wray,  6  Taunt.  597. 


received  would  lie  against  the  defendant,  to  recover  money  which  he 
had  embezzled,  notwithstanding  the  infancy  of  the  defendant,  on  the 
ground  that  infants  were  liable  to  actions  ex  delicto,  though  not  ex 
contractu ;  and  though  the  action  for  money  had  and  received  was  in 
form*  an  action  ex  contractu,  yet  In  this  case  it  was  in  substance  an 
action  ex  delicto ;  that  if  trover  had  been  brought  for  the  property 
embezzled,  infancy  would  not  have  been  a  defence :  and  as  the  object 
of  the  action  for  money  had  and  received  was  the  same,  he  thought 
the  same  rule  of  law  ought  to  apply,  and  therefore  that  infeincy  ought 
not  to  be  a  bar. 

(71)  The  defendant  owed  money  on  two  bonds,  and  paid  money  on 
account,  but  gave  no  directions  to  which  he  would  have  it  applied; 
and  upon  a  case  reserved,  it  was  determined,  that  the  plaintiff  had  the 
election.     Bloss  v.  Cutting,  cited  in  2  Str.  1 194. 
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debt.  But  where  one  demand  arises  out  of  a  lawful  contract^ 
and  another  out  of  an  unlawful  contract,  the  law^  will  appro- 
priate a  payment  not  specifically  appropriated  to  the  lawful 
contract.  A  party,  however,  to  whom  two  sums  are  due,  the 
one  for  spirituous  liquors  supplied  in  quantities  not  amount- 
ing to  20s.  at  a  time,  the  other  for  meat,  &c.,  may  apply  "^ 
payments  made  generally  to  the  account  for  spirituous  liquors. 

*^  It  seems  most  consistent  with  reason,  that  where  pay- 
ments are  made  upon  one  entire  account,  such  payments 
should  be  considered  in  discharge  of  the  earlier  items.  Per 
Bayley,  J.  Bodenham  v.  Purchas^  2  B.  and  A.  45.  ^*  In  the 
case  of  a  banking-account,  there  is  no  room  for  any  other 
appropriation  than  that  which  arises  from  the  order  in  which 
the  receipts  and  payments  take  place,  and  are  carried  into 
account.  Presumably  it  is  the  first  sum  paid  in  that  is  first 
drawn  out.  It  is  the  first  item  on  the  debit  side  of  the  ac- 
count, which  is  discharged  by  the  first  item  on  the  credit  side. 
The  appropriation  is  made  by  the  very  act  of  setting  the  two 
items  against  each  other.*^  Per  Sir  W.  Grant,  M.  R.  Clayton^ 8 
case,  1  Mer.  572.  See  further  on  this  subject  Devaynes  y. 
Noble,  I  'Mer.  608;  Pease  v.  Hirst,  10  B.  &  C.  122;  and 
Taylor  v.  Kymer,  3  B.  &  Ad.  333,  where  the  Court  thought  the 
rule  laid  down  in  Devaynes  v.  Noble  did  not  apply.  See  Tom- 
linson  v.  Copland,  2  Clarke  &  Finelly,  App.  Cas.  681. 

Security  having  been  given  by  a  surety  for  goods  to  be 
supplied  to  his  principal,  and  not  in  respect  of  a  previously 
existing  debt,  goods  were  subsequently  supplied,  and  pay- 
ments were  from  time  to  time  made  by  the  principal^  m 
respect  of  some  of  which  discount  was  allowed  for  prompt 
payment^  it  was  holden,  that  it  was  to  be  inferred  in  favour  of 
the  surety  that  all  these  payments  were  intended  in  liquida^ 
tion  of  the  latter  account". 

The  mere  production  of  a  bill  of  exchange  from  the  custody 
of  the  accepter  is  not  presumptive  evidence  of  payment, 
unless  it  be  shewn  that  the  bill  was  once  in  circulation  afler 
being  accepted  °.  Nor  is  payment  to  be  presumed  from  a 
receipt  indorsed  on  the  bill,  unless  it  can  be  shewn  that  the 
receipt  is  in  the  handwriting  of  a  person  entitled  to  demand 
payment?.  Where  defendant  being  indebted  to  plaintiffs  for 
goods  sold,  and  C.  being  indebted  to  defendant,  plaintiffs, 
with  consent  of  defendant^  drew  a  bill  on  C.  payable  at  two 

1    Wright  V.  Lamg,3  B.&  C.  165.  n  Manryatte  v.  White,   2  Stark.  N.  P. 
m  Cruickshanks  v.  Rose,  1   Moody  &,        C.  101.  Lord  EUenborough,  C.  J. 

Rob.  100.     Philpott  y.  'Jones,  2  Ad.  o  Pficl  v.  Vanbatenburg,   2  Campb. 

AEII.  41.S.  P.  430. 

.  p  S.  C. 
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months^  which  C.  accepted^  but  afterwards  dishonoured;  it 
was  holden^,  that  defendant  was  not  entitled  to  notice  of  the 
dishonour^  his  name  not  being  on  the  bill^  and  that  the  bill 
was  not  to  be  esteemed  a  complete  payment  of  the  debt, 
under  stat  3  &  4  Ann,  c.  9,  s.  7*  In  this  case  the  person  in- 
sisting on  the  want  of  presentment  was  not  a  party  to  the  bill. 
In  an  action  for  the  price  of  goods,  it  appeared  that  the  goods 
were  sold  in  the  morning  at  York,  on  Saturday,  the  10th  Dec. 
1825,  and  on  the  same  day,  at  3  o^clock  in  the  afternoon,  the 
vendee  delivered  to  the  vendor  as  and  for  payment  of  the 
price,  promissory  notes  of  the  bank  of  D.  &  Co.  at  Hudders- 
field,  payable  to  bearer  on  demand.  D,  &  Co.  had  stopped 
payment  on  the  same  day  at  11  o^clock  in  the  morning,  and 
never  afterwards  resumea  their  pajrments^  but  neither  of  the 
parties  knew  of  the  stoppage,  or  of  the  insolvency  of  D.  & 
Co.  The  vendor  never  circulated  the  notes,  or  presented 
them  to  the  bankers  for  payment;  but  on  Saturday  the  I7th 
December,  he  required  the  vendee  to  take  back  the  notes, 
and  to  pay  him  the  amount,  which  the  vendee  reftised.  It 
was  holden,  that  the  vendor  was  guilty  of  laches  in  not  giving 
notice  to  the  vendee  of  non-payment  and  insolvency  of  the 
bankers  within  a  reasonable  time;  and  consequently  that  the 
notes  operated  as  a  satisfaction'  of  the  debt.  The  rule  as  to 
all  negotiable  instruments  is,  that  if  they  are  taken  in  payment 
of  a  pre-existing  debt,  they  operate  as  a  discharge  of  that 
debt,  unless  the  party  who  holds  the  instruments  does  all  that 
the  law  requires  to  be  done  in  order  to  obtain  payment  of 
them'.  It  is  perfectly  clear,  that  a  bill  of  exchange  will  operate 
as  a  satisfaction  of  a  preceding  debt,  if  the  holder  makes  it  his 
own  by  laches,  as  by  not  presenting  it  for  payment  when  due.^ 
So  where  the  vendor  of  goods,  having  been  paid  for  them  by  a 
bill  drawn  by  the  vendee  on  a  third  person,  after  the  bill  had 
been  accepted,  altered  it  in  a  material  part,  viz.  the  time  of 

Sayment;  it  was  holden^,  that  the  vendor  thereby  made  the 
ill  his  own  as  against  the  vendee,  and  caused  it  to  operate  as 
a  satisfaction  of  the  debt  for  which  it  was  originally  given. 

Where  the  holder  of  a  bill  of  exchange,  upon  its  being  dis- 
honoured, received  partpajrment,  and  for  the  residue  another 
bill  of  exchange,  drawn  and  accepted  by  person^  not  parties 
to  the  original  bill,  and  afterwards  sued  the  drawer  and  ac- 
ceptor upon  the  original  bill:  it  was  holden*  that  it  was  suf- 
ficient for  him  to  prove  presentment  of  the  substituted  bill  to 
the  acceptor  for  payment,  and  that  it  was  dishonoured,  without 

q  Swinyard  v.  Bowes,  5  M.  &  S.  62.        t  Per  Ld.  Tenterden,  C.  J.  3  B.  and 
r  Camidge  v.  Allenby,  6  B.  ft  C.  373.        Ad.  663. 

s  Per  Ba>  ley,  J.  S.  C.  6  fi.  ft  C.  382.    .  u  Alderaon  v.  Lang^dale,  3  B.  ft  Ad.  660. 

X  Bishop  V.  Rowe,  3  M.  ft«  362. 
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proving  that  he  gave  notice  of  the  dishonour  to  the  drawer  of 
the  substituted  bill.  If  a  creditor  refer  a  third  person  to  his 
debtor  for  payment,  intending  the  third  person  to  take  pay- 
ment in  money^  and  the  third  person^  instead  of  taking  pay- 
ment in  money,  takes  payment  in  any  other  way,  he  does  it  at 
his  peril.  Per  Bayley,  J.  in  Smith  v.  Ferrandy  7  B.  and  C.  24. 
In  an  action^  for  goods  sold,  a  witness  cannot  be  called  for  the 
defence  to  prove  that  the  defendant  has  paid  the  amount  to 
him,  (either  as  agent  for  the  plaintiff  or  in  his  own  right,)  if  it 
appear  that  he  obtained  the  payment  imder  such  circumstances 
that,  in  the  event  of  the  plaintiff's  recovering,  the  witness 
would  be  hable  to  the  defendant,  not  only  for  the  sum  so  re- 
covered, but  also  for  the  costs  of  the  cause  as  damages  result- 
ing from  the  witnesses  deceit. 

Payment  of  Money  into  Court. — ^By  stat.  3  &  4  W.  4,  c.  42, 
s.  21,  it  shall  be  lawAil  for  the  defendant  in  all  personal  actions, 
(except  actions  for  assault  and  battery,  false  imprisonment, 
hbel,  slander,  malicious  arrest  or  prosecution,  criminal  conver- 
sation, or  debauching  plaintiff's  daughter  or  servant,)  by  leave 
of  any  of  the  superior  courts  where  such  action  is  pending,  or 
a  judge  of  any  of  the  said  superior  courts,  to  pay  into  court  a 
sum  of  money  by  way  of  compensation,  in  sucn  manner  and 
under  such  regulations  as  to  the  payment  of  costs  and  the  form 
of  pleading,  as  the  said  judges,  or  such  eight  or  more,  shall  by 
rule  direct.  By  R.  G.  H.  T.  4  W.  4,  No.  17,  when  money  is 
paid  into  coxut,  such  payment  shall  be  pleaded  in  all  cases, 
and,  as  near  as  may  be,  in  the  following  form,  mutatis  mu- 
tandis:— 
« C.  D.  i         The  day  of 

ats.    >The  defendant,  by  his  attorney,   [or,  in 

A.  B.  y  person,  ^c]  says,  that  the  plaintiff  ought  not 
further  to  maintain  his  action,  because  the  defendant  now 
brings  into  court  the  simi  of  £  ,  ready  to  be  paid  to  the 
plaintiff;  and  the  defendant  further  says,  that  the  plaintiff 
has  not  sustained  damages,  [or,  in  action  of  debt,  that  he  is 
not  indebted  to  the  plaintiff,]  to  a  greater  amount  than  the 
said  simi,  &c.,  in  respect  to  the  cause  of  action  in  the  declara- 
tion mentioned,  and  this  he  is  ready  to  verify;  wherefore  he 
prays  judgment  if  the  plaintiff  ought  further  to  maintain  his 
action.^'  In  assumpsity  for  breach  of  an  agreement  to  keep 
premises  in  repair,  the  Court  would  not  allow  defendant  to 
pay  money  into  court  as  compensation  imder  the  foregoing 
statute,  upon  pleas  of  payment  of  money  into  court  and  of 
tender. 

X  Larbalestier  V.Clark,  1  B.  &  Ad  809.        y  Dearie  v.  Barrett,  2  Ad.  &  Ell.  82. 
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5.  Release. 


5.  Release. — ^Defendant  may  plead  a  release  after  promise^ 
and  before  action  brought  (72.)  The  usual  replication  to  a 
plea  of  release  is  noh  est  factum  (73).  A  release,  upon  per- 
formance of  the  promise  in  part »  quoad  hoc,  will  not  discharge 
the  promise  for  the  residue.  If  after  the  last  continuance  the 
plaintiff  give  the  defendant  a  release,  he  may  plead  it  in  bar  • ; 
such  plea  is  called  a  plehpuis  darrein  continuance.  By  R.  6. 
H.  T.  4  W.  4.  No.  2.  it  is  provided  that  in  all  cases,  in  which 
a  plea  puis  darrein  continuance  is  now  by  law  pleadable  in 
Banco,  or  at  Nisi  Prius ;  the  same  defence  may  be  pleaded 
with  an  allegation,  that  the  matter  arose  after  the  last  pleading, 
or  the  issuing  of  the  jury  process,  as  the  case  may  be.  Pro- 
vided, that  no  such  plea  shall  be  allowed,  unless  accompanied 
by  an  affidavit  that  the  matter  thereof  arose  within  eight  days 
next  before  the  pleading  such  pleas,  or  unless  the  court  or  a 
judge  shall  otherwise  order. 

6.  Statutes, 

1.  Of  Limitations.  2.  O/Set-Of. 

1.  Statute  of  Limitations. — -By  stat.  21  Jac.  1.  c.  16.  $.  3. 
all  actions  upon  the  case  (other  than  slander)  shall  be  com- 
menced and  sued  within  six  years  next  after  the  cause  of  such 
actions,  and  not  aftier.  Advantage  must  be  taken  of  this 
statute  by  pleading  it^,  although  it  should  appear  on  the  face 
of  the  declaration  that  the  cause  of  action  did  not  arise  within 
six  years  before  the  commencement  of  the  action ;  and  the 
defendant  will  not  be  permitted  to  give  it  in  evidence  on  the 
^general  issue,  non  assumpsit. 

There  are  two  forms  in  which  this  statute  is  usually 
pleaded : 

1.  That  the  defendant  did  not  at  any  time  within  six  years 
next  before  the  commencement  of  the  plaintiff's  action,  under-- 
take  or  promise,  8fC. 

2.  That  the  cause  of  action  mentioned  in  the  declaration, 
did  not  accrue  at  any  time  within  six  years  next  before  the 
commencement  of  the  plaintiff^ s  action,  8fc. 

z  2  Roll.  Abr.  413, 1.  2.  adjud^.  b  Puckle  ▼.  Moor,  1  Vent.  191.  Lee  t. 

a  Bull.  N.  P.  309.  Rogers,  1  Lev.  1 10. 


(72)  See  the  form,  Qerk's  Assist  p.  257,  258.     2  Rich.  P.  B.  R. 
p.  43,  third  edition. 

(73)  2  Rich.  Pr.  B.  R.  p.  44. 
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The  first  form  is  proper  in  actions  of  indebUattii'  assumpsit 
for  goods  sold  and  delivered,  money  lent,  and  the  like,  where 
the  consideration  is  executed.  In  an  indebitatus  assumpsit^ 
on  a  promise  to  pay  on  demand,  the  defendant  pleaded  non 
assumpsit  infra  sex  annos ;  the  plaintiff  demurred,  on  the 
ground  that  nothing  was  due  until  demand,  and  therefore 
defendant  should  have  pleaded  non  assumpsit  infra  sex  annos 
after  demand,  or  that  no  demand  was  made  within  six  years : 
But  per  Cur.  If  the  promise  were  of  a  collateral  thing,  which 
woidd  not  create  any  debt  until  demand,  it  might  be  so ;  but 
here  it  is  an  indebitatus  assumpsit^  which  shews  a  debt  at  the 
time  of  the  promise,  therefore  the  plea  is  good. 

The  second  form,  viz.  that  the  cause  of  action  did  not  accrue 
within  six  years,  may  be  adopted  with  safety  in  all  cases,  but 
it  is  more  {Peculiarly  applicable  to  the  cases  of  actions  brought 
for  breach  of  promises  founded  on  collateral  and  executory 
considerations,  in  which  cases  the  first  form  would  be  im- 
proper, as  will  appear  from  the  following  case :  The  declaration 
stated,  that,  in  consideration  that  the  plaintiff  woidd  receive 

A.  and  B.  into  his  house  as  guests,  and  diet  tliem  ^,  the  de- 
fendant promised,  &c.  Flea,  non  assumpsit  infra  sex  annosy 
to*which  the  plaintiff  demurred :  judgment  for  the  plaintiff  in 
the  Common  Pleas :  on  error  in  B.  R.  it  was  agreed  by  that 
court  that  the  plea  was  ill :  for  this  being  an  executory  colla- 
teral promise,  the  defendant  cannot  plead  non  assumpsit  infra 
sex  annos,  but  should  have  pleaded  causa  actionis  non  accrevit 
infra  sex  annos ;  for,  if  the  cause  of  action  accrued  within  six 
years,  it  was  immaterial  when  the  promise  was  made.  Where 
A.,  under  a  contract  to  deliver  spnng  wheat,  had  delivered  to 

B.  winter  wheats  and  B.  having  again  sold  the  same  as  spring 
wheat,  had  in  consequence  been  compelled,  after  a  suit  in 
Scotland  which  lasted  many  years,  to  pay  damages  to  the 
vendee,  and  aft;erwards  B.®  brought  an  action  of  assumpsit 
against  A.  for  his  breach  of  contract,  alleging  as  special  damage, 
the  damages  so  recovered ;  it  was  holden,  that  although  such 
special  damage  had  occurred  within  six  years  before  the  com- 
mencement of  the  action  by  B.  against  A.,  yet  that  the  breach 
of  contract  which  in  assumpsit  was  the  gist  of  the  action, 
having  occurred  and  become  known  to  B.  more  than  six 
years  before  that  period,  A.  might  properly  plead  actio  non 
accrevit  infra  sex  annos. 

The  statute  bars  the  remedy  only,  not  the  debt.^    The  plea 

c  Collins  V.  Benning,  12  Mod.  444.         e  Battiey  ▼.  Faulkner,  3  B.  &  A.  S88. 
d  Gould  T.  Johnson,  Ld.  Raym.  838.      f  Higgins  ▼.  Scott,  2  B.  &  Ad.  413. 
and  2  Salk  422. 
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of  the  statute  of  limitations  may  be  pleaded  to  an  action 
brought  on  a  bill  of  exchange^  because  it  is  not  a  specialty  ^ ; 
and  to  an  action  brought  by  an  attorney  for  his  fees,  because 
the  fees  are  not  of*  record.  This  statute  is  a  good  defence  to 
an  action  by  a  landlord  for  rent  against  one  who  had  once 
been  his  tenant  from  year  to  year,  but  who  had  not,  within 
the  last  six  years,  occupied  the  premises,  paid  rent,  or  done 
any  act  from  which  a  tenancy  could  be  inferred,  although  the 
tenancy  had  not  been  determined  by  a  notice  to  quit.^ 

To  the  plea  of  non  assumpsit  infra  sex  annas  the  plaintiff 
may  tender  an  issue  ^,  that  defendant  did  promise  within  six 
years,  and  this  issue  will  be  supported  by  evidence  of  an  ex- 
press promise  made  by  defendfant  withm  six  years  before 
action  brought :  for  it  has  been  holden,  that  this  statute  does 
not  extinguish  the  plaintiff's  right  of  action,  but  suspends  the 
remedy  only,  and  that  this  suspension  is  capable  of  being 
removed  by  a  subsequent  promise  on  the  part  of  the  defendant 
within  the  limited  time. 

In  an  action  for  money  had  and  received,  to  recover  the 
consideration  of  an  annuity  void  on  the  eround  of  a  defect  of 
a  memorial,  but  which  had  been  treated  by  the  grantor  as  a 
subsisting  annuity  for  several  years,  and  then  set  aside ;  it 
was  holden,°*  that  the  statute  of  limitations  did  not  begin  to 
run  imtil  the  grantor  had  made  his  election  to  avail  himself  of 
the  defect  in  the  memorial.  Declaration,  that  the  defendant 
delivered  his  promissory  note  payable  on  demand  with  in- 
terest, to  the  plaintiff,  but  neglected  to  pay,  except  interest, 
which  he  paid  up  to  a  day  within  six  years.  A  plea  that  the 
cause  of  action  aid  not  accrue  within  six  years  was  holden  ^ 
sufficient ;  for  the  allegation,  that  interest  has  been  paid  is 
only  evidence  towards  taking  the  case  out  of  the  statute,  but 
is  not  conclusive. 

Not  only  an  express  promise,  but  a  mere  acknowledgment 
of  the  debt,  as  existing,  will  be  sufficient  to  support  this  is- 
sue ;  but  it  must  be  an  acknowledgment  whence  a  promise  to 
pay  may  be  inferred. 

In  Whitcomb  v.  Whiting y  Doug.  651.  recognized  in  Wyatt 
V.  Hodson,  8  Bingh.  309.  an  acknowledgment  by  one  of 
several  makers  of  a  joint  and  several  promissory  note  was 
holden  sufficient  to  take  it  out  of  the  statute  against  the 
others,  and  that  such  an  acknowledgment  might  be  given  in 


h  Renew  y.  Axton,  Carth.  3.  1  Dickson  v.  Thomson,  2  Show.  126. 

i   Oliver  v.  Thomas,  3  Lev.  367.  m  Cowper  ▼.  Godmond,  9  bing^h.  748. 

k  Leigh  v.  Thornton,  1  B.  &  A.  625.       n  Mollis  v.  Palmer,  2  N.  C.  713. 
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eTidence  in  a  separate  action  against  any  of  the  others.     This 
case  was  recognized  also  in  Perham  v.  Raynal  and  two  others^ 
2  Bingh.  306.  in  which  it  was  holden^  that  the  circumstance 
of  one  of  the  defendants  being  a  surety  only,  who  had  not 
made  any  acknowledgment,  made  no  difference.     So  where 
one  of  two  makers  of  a  joint  and  several  promissory  note  be- 
came a  bankrupt  P,  and  the  payee  received  several  dividends 
under  the  commission  on  account  of  the  note,  and  an  action 
having  been  brought  (within  six  years  after  the  receipt  of  the 
last  dividend)  against  the  other  maker  for  the  remainder  of 
the  money  due  on  the  note,  it  was  adjudged,  that  the  pay- 
ment of  the  dividends  was  sucK  an  acknowledgment  of  the 
debt  as  took  the  case  out  of  the  statute.     So  in  an  action 
against  A.  on  the  joint  and  several  promissory  note  of  himself 
and  B.,  it  was  holden  that  a  letter  written  by  A.  to  B.  "  de- 
siring him  to  settle  the  money,"  took  the  case  out  of  the 
statute  4.     But  where  A.  and  B.  made  a  joint  and  several 
promissory  note,  A.  died,  and  ten  years  c^'ter  his  death  B. 
paid  interest  upon  the  note ;  in  an  action  brought  upon  the 
note  against  the  executors  of  A.  it  was  holden  ',  that  the  pay- 
ment of  interest  by  B.  did  not  take  the  case  out  of  the  sta- 
tute, so  as  to  make  A.^s  executors  liable;  for  at  the  time 
when  such  payment  was  made,  the  joint  contract  had  been 
determined  by  the  death  of  A.  (74).     So  where  interest  had 
been  paid  by  executor  of  deceased.  Slater  v.  Lawson,  1  B.  & 
Ad.  396.     So  where  one  of  two  joint  drawers  of  a  bill  of 
exchange  became  bankrupt,  and  under  his  commission  the 
indorsees  proved  a  debt  (beyond  the  amount  of  the  bill)  for 
goods  sold,  &c.  and  they  exhibited  the  bill  as  a  security  they 
then  held  for  their  debt,  and  afterwards  received  a  dividend ; 
it  was  holden,  in  an  action  by  the  indorsees  against  the  sol- 
vent partner,  that  the  statute  of  limitations  was  a  good  de- 
fence, although  a  dividend  had  been  paid  within  six  years ; 
inasmuch  as  the  proof  was  for  goods  sold  and  delivered,  and 
the  payment  of  the  dividend  did  not  amount  to  an  actual  or 
virtual  acknowledgment*  that  there  was  any  money  due  on 
the  bill.    So  where  in  assumpsit  for  money  due  on  an  ac- 
countable receipt,  plaintiff,  in  order  to  take  the  case  out  of 
statute  of  limitations^  called  a  witness,  who  proved  that  he 

p  Jackson  t.  Fairbank,  2  H.  Bl.  340,    q  Halliday  x.  Ward,  3  Campb.  32. 
reco^zed  in  Burleigh  v.  btott,  8  B.    r  Atkins  y.  Tredgold,  2  B.  and  C.  23. 
and  C.  36.  s  Brandram  ▼.  Wharton,  1  B.  and  A. 

463. 


(74)  It  would  have  been  otherwise  if  the  payment  had  been  made 
in  the  life-time  of  A.  Burleigh  v.  Stott,  8  B.  and  C.  36. 


142  ASSUMPSIT. 

called  on  defendant^  and  shewed  him  the  receipt,  and  asked 
him  if  he  knew  any  thing  of  it,  to  which  defendant  answered 
that  he  knew  all  about  it ;  witness  then  asked  him  for  the 
amount,  to  which  he  answered,  it  was  not  worth  a  penny ;  he 
should  never  pay  it ;  that  it  was  his  signature,  but  that  he 
never  had  and  never  would  pay  it,  ^^and  besides,^*  he  added, 
^^  it  is  out  of  date,  and  no  law  shall  make  me  pay  it  ;^^  it  was 
holden  ^,  that  this  evidence  was  insufficient  to  charge  the  de- 
fendant with  it,  for  there  was  not  any  acknowledgment,  but 
the  contrary,  that  the  debt  ever  existed.    Where  tlie  ac- 
knowledgment proved  was,  "  I  cannot  pay  the  debt  at  pre- 
sent, but  Pll  pay  it  as  soon  as  I  can,^^  it  was  holden,  that  such 
an  acknowledgment,  without  proof  of  any  ability,  would  not 
take  the  case  out  of  the  statute.    That  the  cases  proceed 
upon  the  principle,  that,  under  the  ordinary  issue  on  the 
statute,  an  acknowledgment  is  only  evidence  of  a  promise  to 
pay ;  and  unless  it  is  conformable  to  and  maintains  the  pro- 
mises in  the  declaration,  though  it  may  shew  to  demonstra- 
tion that  the  debt  has  never  been  paid,  and  is  still  subsisting, 
it  has  no  effect.     In  this  case,  the  promises  in  the  declaration 
were  absolute  and  unconditional,  to  pay  when  thereunto 
afterwards  risquested.     Here  the  promise  proved  was,  "  FU 
pay  as  soon  as  I  can  ;'^  and  there  was  no  evidence  of  ability 
to  pay,  so  as  to  raise  that  which  in  its  terms  was  a  qualified 
promise,  into  one  that  was  absolute  and  imqualified.     Upon 
a  general  acknowledgment,  where  nothing  is  said  to  prevent 
it,  a  general  promise  to  pay  may  and  ought  to  be  implied ; 
but  where  the  party  guards  his  acknowledgment,  and  accom- 
panies it  with  an  express  declaration  to  prevent  any  such 
implication,  why  shall  not  the  rule  expressum  cessare  /acit 
taciturn  apply  ?     Tanner  v.  Smarts  6  B.  and  C.  603.    Since 
this  case,  many  of  the  older  cases  on  this  subject  cannot  be 
sustained.    Tindal,  C.  J.  2  Bingh.  N.  C.  244,  5.  Linsell  v. 
Bonsor,  in  which  it  was  holden,  tibat  it  was  properly  left  to  the 
jury  to  consider  whether  the  acknowledgment  was  one  from 
which  a  promise  to  pay  could  be  implied.     S6e  Acouri  v. 
CrosSy  3  Bingh.  329.  and  Ayton  v.  Bolt^  4  Bingh.  105.  Hay- 
don  V.  WilliamSf  7  Bingh.  163.  recognizing  rawn^*  v.  Smart, 
The  various  questions  as  to  the  proof  and  effect  of  acknow- 
ledgment and  promises,  agitated  in  some  of  the  cases,  in- 
duced the  legislature  to  interfere;  and  in  order  to  prevent 
them,  it  was  enacted,  by  stat.  9  Geo.  4.  c.  14.  s.  1.  that  in 
actions  of  debt,  or  upon  the  case,  groimded  upon  any  simple 
contract,  no  acknowledgment  or  promise, hj  words  only  shall 
be  deemed  sufficient  evidence  of  a  new  or  continuing  con- 

t  Rowcrolt  V.  Lomas,  4  Af .  and  S.  4.'>7. 
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tracts  whereby  to  take  any  case  out  of  the  operation  of  the 
statute,  or  to  deprive  any  party  of  the  benefit  thereof^  unless 
such  acknowledgment  or  promise  shall  be  made  or  contained 
by  or  in  some  writing  to  be  signed  by  the  party  chargeable 
thereby  (75) ;  and  that  where  there  shsil  be  two  or  more  joint 
contractors^  or  executors  or  administrators  of  any  contractor^ 
no  such  joint  contractor,  &c.  shall  lose  the  benefit  of  the 
statute^  so  as  to  be  chargeable  in  respect  or  by  reason  only  of 
any  written  acknowledgment  or  promise  made  and  signed  by 
any  other  or  others  of  them ;  provided  always^  that  nothing 
therein  contained  shall  alter  or  take  away  or  lessen  the  effect 
of  Bny  payment  (76)  of  any  principal  or  interest  (77)  made  by 
any  person :  provided  also,  that  in  actions  to  be  commenced 
against  two  or  more  such  joint  contractors,  &c.  if  it  shall 
appear  at  the  trial  or  otherwise^  that  the  plaintiff,  though 
bOTed  by  the  statute  of  limitations  or  this  act,  as  to  one  or 
more  of  such  joint  contractors,  &c.  shall  nevertheless  be  en- 
titled to  recover  al^nst  any  other  or  others  of  the  defendants^ 
by  virtue  of  a  new  acknowledgment  or  promise,  or  otherwise, 
judgment  may  be  given  and  costs  allowed  for  the  plaintiff  as 
to  such  defendant  or  defendants  against  whom  he  shall  re- 
cover, and  for  the  other  defendant  or  defendants  against  the 
plaintiff.  And  by  s.  2.  if  any  defendant  in  any  action  on  any 
simple  contract  shall  plead  any  matter  in  abatement,  to  the 
effect  that  any  other  persons  ought  to  be  jointly  sued,  and 
issue  be  joined  on  such  plea,  and  it  shall  appear  at  the  trial 
that  the  action  could  not,  by  reason  of  the  said  statute  of 
limitations,  or  this  act,  be  maintained  against  the  other  per- 
sons named  in  such  plea,  or  any  of  them,  the  issue  joined  on 
such  plea  shall  be  found  against  the  party  pleading  the  same. 
And  by  s.  3.  no  indorsement  or  memorandum  of  any  payment 
written  or  made  after  the  time  appointed  for  this  act  to  take 


(75)  Signature  by  the  agent  of  the  debtor  will  not  suffice.  Hyde 
V.  Johnson,  2  Bingh.  N.  C.  776.  Where  the  fair  import  of  the  writing 
is  not  to  render  the  party  signing  chargeable,  but  only  refers  to  others 
by  whom  the  debt  is  to  be  paid,  it  is  not  sufficient  to  bring  the  case 
within  this  act.     Whippy  v.  Hillary,  3  B.  &  Ad.  399. 

(76)  Delivery  of  goods  by  agreement  between  debtor  and  creditor 
in  redaction  of  demand,  operates  as  pa3rment  within  this  statute. 
Hooper  v.  Stephens,  4  Ad.  &  Ell.  71. 

(77)  Payment  of  interest  within  six  years  by  one  of  two  joint  and 
several  contractors,  takes  the  debt  out  of  the  statute  as  to  both. 
Wyatt  V.  Hodson,  8  Bingh.  309.  Bealy  v.  Greenslade,  2  Cro.  &  J. 
61.  S.  P.  on  note  dated  in  1817. 
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effect,  upon  any  promissory  note,  bill  of  exchange,  or  other 
writing,  oy  or  on  the  behalf  of  the  party  to  whom  such  pay- 
ment shall  be  made,  shall  be  deemed  sufficient  proof  of  such 
payment,  so  as  to  take  the  case  out  of  the  operation  of  the 
statutes.  And  by  s.  4.  the  statute  of  limitations  and  this  act 
shall  be  deemed  to  apply  to  the  case  of  any  debt  on  simple 
contract  alleged  by  way  of  set-off  on  the  part  of  any  defendant, 
either  by  plea,  notice,  or  otherwise.  This  act  took  effect  1st 
January,  1829.  But  since  this  statute  it  has  been  holden, 
that  where  the  written  promise  has  been  lost** ,  oral  evidence 
may  be  given  of  its  contents.  Defendant,  by  a  deed,  reciting 
that  he  was  indebted  to  plaintiff  and  others,  assigned  his 
property  to  plaintiff  and  others  in  trust  to  pay  all  such  cre- 
ditors as  should  sign  the  schedule  of  debts  annexed,  with  a 
proviso  that  if  all  the  creditors  whose  debts  amounted  to  a 
certain  sum  did  not  sign  by  a  fixed  day,  the  deed  shoidd  be 
void;  the  plaintiff  never  executed  the  deed,  nor  was  the 
amount  of  his  debt  any  where  stated ;  this  was  holden  not' 
to  be  a  sufficient  acknowledgment. 

Where  there  are  mutual  accounts  7,  (not  merchants'  ac- 
counts,) for  any  item  of  which  credit  has  been  given  within 
six  years,  this  is  evidence  of  an  acknowledgment  of  there 
being  an  open  account  between  the  parties,  and  of  a  promise 
to  pay  the  balance,  so  as  to  take  the  case  out  of  the  statute 
of  limitations  (78). 

Plaintiff  declared  as  executor  on  a  promise  to  the  testator'; 
defendant  pleaded  non  assumpsit  infra  sex  annos;  and  upon 
the  trial  it  appeared  that  there  was  a  new  promise  made 
within  six  years,  but  it  was  made  to  tiie  plaintiff  and  not  to 

u  Haydon  ▼.  Williams,  7  Bing^h.  163.    y  Catlio^  v.  Skoulding,  6T.  R.  189. 
X  Kennett  v.  Milbank,  8  Bin^h.  38.        z  Deane  v.  Crane,  Salk.  28. 


(78)  But  where  all  the  items  are  on  one  side,  as  in  an  accomit 
between  a  tradesman  and  his  customer,  the  last  item  which  happens 
to  be  within  six  years,  shall  not  draw  after  it  those  that  are  of  a 
longer  standing.  Per  Denison,  J.  in  Cotes  v.  Harris,  Bull.  N.  P. 
149.  And  in  this  case  the  same  learned  judge  held,  that  the  clause 
in  the  statute  about  merchants'  accounts,  extended  only  to  cases 
where  there  were  mutual  accounts  and  reciprocal  demands  between 
two  persons.  And  in  Webber  v.  Tivill,  2  Saund.  124.  it  was  holden, 
that  this  clause  extended  only  to  accounts  current  between  merchants, 
and  not  to  accounts  stated  between  them.  And  in  Barber  v.  Barber, 
18  Vesey,  286.  Sir  W.  Grant,  M.  R.  determined  that  the  statute  of 
limitations  was  a  bar  to  merchants'  accounts,  where  all  accounts  had 
ceased  six  years.  See  further  on  this  clause,  Welford  v.  Liddel,  2 
Ves.  400. 


.^ »  »■»--»  '       ■     ^■■-'•r—  '.-j-i^T  •'r<*  "'■•■h"]  k  »  ~?  ^'  V  »    •T^-»T^^»^:^^T»"»^'* 
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the  testator.  Per  Cur.  he  should  have  declared  accordmgly. 
And  in  SareU  y.  Wiae^  3  East's  R.  409^  in  the  case  of  an  ac- 
tion brought  by  an  administrator  on  promises  to  the  intestate^ 
where  the  evidence  was  an  acknowledgment  to  the  adminis-" 
trator  within  six  years^  it  was  holden  insufficient  on  the  au- 
thority of  the  preceding  case.  So  where  an  action  was 
brouffht  by  an  executor  on  promises  made  to  the  testator% 
the  defendant  pleaded  mm  assumpsit  infra  sex  armosy  and  the 
plaintiff  replied  a  subsequent  promise  to  himself^  the  repli- 
cation was  adjudged  a  departure  in  pleading,  and  therefore 
bad. 

A  party  suing^  and  seeking  to  avail  himself  of  the  law 
of  a  particular  country,  must  take  the  law  as  he  finds 
it.  Hence,  where  in  an  action  of  debt  it  was  averred  that, 
before  the  making  the  obhgation  thereinafter  mentioned, 
the  plaintiffs  carried  on  business  in  Scotland,  and  that  one 
A.  B.  and  the  defendant  were  resident  and  domiciled  therein; 
and  that  by  a  certain  obligation  (set  out,)  the  said  A.  B.  and 
the  defendant  became  bound,  jointly  and  severally,  to  pay  to 
the  plaintiffs  a  sum  of  money:  that,  by  the  law  of  Scotland, 
the  time  for  instituting  any  legal  proceeding,  upon  the  obhga- 
tion, and  the  cause  and  right  of  action  accruing  thereon,  had 
not  yet  elapsed;  that  is,  by  the  said  law  the  plsuntiffs  had  tiie 
right  of  suing  thereon,  at  any  time  within  forty  years  from  the 
making  thereof.  A  plea,  that  the  cause  of  action  did  not  ac- 
crue within  six  years,  was  holden^  on  demurrer  to  be  a  suffi- 
dent  answer  to  the  action. 

Replication, — ^The  repUcation  must  state  that  the  cause  of 
action^  accrued  within  six  years  next  before  the  suing  forth  of 
the  writ;  for  where,  in  assumpsit,  by  an  executor  on  promises 
to  the  testator,  the  defendant  pleaded  the  statute,  and  the 
plaintiff  rephed,  that  the  writ  was  sued  out  on  such  a  day<^, 
and  within  six  years  before  the  suing  out  thereof,  letters 
testamentary  were  granted  to  the  plaintiff;  on  special  demur- 
rer, assigning  for  cause,  that  tiie  plaintiff  had  not  alleged 
positively  that  the  cause  of  action  accrued  within  six  years 
Before  the  suing  forth  of  the  writ,  the  replication  was  holden 
bad;  the  court  observing,  that  the  time  of  limitation  must  be 
computed  from  the  time  when  the  action  first  accrued  to  the 
testator,  and  not  from  the  time  of  proving  the  will;  that  the 
proving  the  will  did  not  give  any  new  cause  of  action,  and 
consequentiy  the  time  when  it  was  done  was  immaterial.  So 
where  to  assumpsit  brought  by  the  assignee  of  a  bankrupt^, 

m  Hickman  T.  Walker,  Wille*,  27.  e  Hickman  t.  Walker,  Wil]e6,87. 

b  The  firitish  Linen  Company  V.  Drum-     d  Gray  v.  Mender,  1  dtr-65d. 
mond,  10  B.  &  C.  b03. 

VOL.  I.  L 
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defendant  pleaded  the  statute  of  limitations;  the  plaintiff 
plied  the  bankruptcy  and  assignment,  and  that  the  cause  of 
action  arose  within  six  years  next  before  the  assignment;  on 
demurrer,  the  repUcation  was  holden  bad:  the  court  observ- 
ing, that  the  statute  would  be  defeated  as  to  all  simple  con- 
tracts, if  an  assignment,  at  the  end  of  five  years  and  a  half, 
was  to  set  all  at  large  again. 

By  stat.  21  Jac.  1.  c.  16.  s.  4.  it  is  enacted,  ^^that  if  judg- 
ment be  given  for  the  plaintiff  and  reversed  by  error,  or  the 
judgment  be  arrested,  or  if  the  defendant  be  outlawed,  and 
the  outlawry  reversed;  the  plaintiff,  his  heirs,  executors,  or 
administrators,  may  commence  a  new  action  or  suit  from  time 
to  time  within  a  yeaty  after  such  judgment  given  or  outlawry 
reversed.^' 

It  has  been  said,  that  within  the  equity  of  the  preceeding 
section,  the  courts  have  permitted  an  executor  or  adminis- 
trator within  a  year  (79)  after  the  death  of  the  testator  or  in- 


(79)  I  am  not  aware  of  any  caae  in  which  this  point  has  been 
expressly  decided,  or  in  which  it  has  been  holden,  that  an  execator  or 
administrator  must  bring  his  action  within  a  year.  In  Buller's  N.  P. 
p.  150.  is  the  following  position: — "  If  an  executor  take  out  proper 
process  within  a  year  after  the  death  of  his  testator,  if  the  six  years 
were  not  lapsed  before  the  death  of  the  testator,  though  they  be 
lapsed  within  that  year,  yet  it  will  be  sufficient  to  take  it  out  of  the 
third  section  of  the  statute  of  limitations  by  the  equity  of  the 
fourth  section."  The  authority  cited  for  this  position  is  Cower  v. 
James,  probably  the  same  case  as  is  reported  in  Willes,  255.  by  the 
name  of  Karver  v.  James;  but  in  Willes's  Report,  the  position  as 
laid  down  by  BuUer,  seems  rather  to  have  been  admitted  than  ex- 
pressly determined.  In  like  manner,  in  Wilcocks  v.  Huggins,  Str. 
907.  and  Fitzg.  170,  289,  it  seems  to  have  been  taken  for  granted. 
From  the  language,  however,  of  Lee,  J.  in  the  last-mentioned  case, 
it  may  be  inferred  that  at  that  time  no  fixed  period,  within  which  the 
executor  or  administrator  might  bring  the  action,  had  been  esta- 
blished. His  words  are  *,  "  In  the  contingency  that  has  happened, 
the  statute  does  not  limit  any  time  for  the  executor  to  bring  his 
action;  but  there  is  a  clause  Uiat  provides  (where  a  judgment  is 
reversed  after  the  six  years)  one  year  after  the  reversal  for  the  plain- 
tiff to  bring  a  new  action,  which  may  be  a  direction  with  regard  to 
the  reasonableness  of  the  time  to  be  allowed  an  executor  or  ad- 
ministrator in  the  present  contingency."  It  is  observable  also,  that 
in  Wilcox  v.  Huggins,  Fitzg.  171.  a  case  (Lethbridge  v.  Chiqnnan,) 
was  cited,  where  an  administrator  brought  his  action /otrr/fen  months 
after  the  intestate's  death,  and  recovered:  and  in  Wilcox  v.  Huggins, 
(where  th^  action  was  brought  by  the  executor  of  an  executor  in  right 

•  Fitzg.  172. 
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testate^  to  renew  a  suit  commenced  by  the  testator  or  intes- 
tate. 

Exceptions  in  the  Case  of  Infancy,  ^c. — ^By  the  7th  section 
of  stat.  21  Jac.  1.  c.  16.  "If  any  person  entitled  to  such  ac- 
tion of  trespass,  detinue,  trover,  replevin,  actions  of  account, 
debt,  trespass  for  assault,  menace,  battery,  wounding,  or  im- 
prisonment, actions  upon  the  case  for  words,  shall  be,  at 
the  time  of  such  cause  of  action  accrued,  within  the  age  of 
twenty-one  years,  feme  covert,  non  compos  mentis,  imprisoned, 
or  beyond  the  seas,  such  person  shall  be  at  liberty  to  bring  the 
same  actions  within  such  times  as  are  before  limited  after  their 
being  of  full  age,  discovert,  of  sane  memory,  at  large,  and  re- 
turned from  beyond  the  seas.*'  By  stat.  3  and  4  W.  4  c.  42, 
8.  7-  no  part  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, nor  the  Islands  of  Man,  Guernsey,  Jersey,  Aldemey,  and 
Sark,  nor  any  Islands  adjacent  to  any  of  them,  being  piBurt  of 
the  dominions  of  his  Majesty,  shall  be  deemed  to  be  be- 
yond the  seas  within  the  meaning  of  this  act  or  of  the  act  of 
21  Jac.  1.  c.  16. 

of  the  first  testator  more  than  four  years  ^er  the  death  of  the  first 
executor,)  it  was  admitted  by  the  court  that  if  the  second  executor 
had  been  retarded  by  suits  about  the  will  or  administration,  it  would 
have  altered  the  case,  because  then  the  neglect  would  have  been 
accounted  for.  Perhaps  the  only  rule  that  can  be  laid  down 
with  safety  is,  that  the  executor  or  administrator  must  bring  his 
action  within  a  reasonable  time.  This  rules  receives  some  sanction 
from  the  following  observations  of  the  judges  in  Wilcox  v.  Huggins, 
Fitzg.  290.  Raymond,  C.  J.  "  It  might  be  too  harsh  a  construction 
to  say,  that  the  debt  becomes  irrecoverable  by  an  abatement  of  the 
action,  after  the  six  years  elapsed,  by  the  plaintiff's  death;  but  then 
the  executor,  to  bring  his  case  within  the  equity  of  the  statute,  must 
make  a  recent  prosecution,  as  to  which,  the  clause  in  the  statute 
that  provides  a  year  after  the  reversal  of  a  judgment,  &c.  may  be  a 
good  direction."  Page,  Justice :  "  Such  a  recent  prosecution  is  to  be 
made  as  will  shew  the  party  came  as  early  as  he  might.  If  there  had 
been  a  contest  about  the  will  or  right  of  administration,  that  should 
have  been  pleaded  in  excuse  of  the  delay."  Probyn,  J.  "  Nothing  hath 
been  disclosed  to  shew  why  the  action  was  not  brought  sooner.  If  a 
reasonable  cause  had  been  shewn,  it  might  bring  the  action  within  the 
notion  of  a  recent  prosecution,  though  it  had  been  brought  after  the  year" 
Lee  J.  "  I  think  that  it  should  be  in  the  nature  of  Journeys  Accompts, 
wJdch  is  a  taking  up  and  pursuing  the  old  action  in  a  reasonable  time, 
which  is  to  be  discussed  by  the  discretion  of  the  justices,  6  Co.  Spen- 
cer* s  case ;  and,  by  the  same  rule,  I  think  what  is  or  is  not  a  recent 
prosecution,  in  a  case  of  this  nature,  is  to  be  determined  by  the  dis- 
cretion of  the  court  from  the  circumstances  of  the  case,  but  generally 
the  year  in  the  stat.  is  a  good  direction."  A  similar  dauae  to  that  m, 
the  text  wDl  be  found  in  stat.  3  and  4  W.  4  c.  42,  b,  6. 

L  2 
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An  action  of  assumpsit,  although  it  is  not  expressly  men- 
tioned, is  within  the  equity  of  the  preceding  clause^.  If  the 
plaintiff  is  a  foreigner,  living  beyond  the  sea  at  the  lime  when 
the  cause  of  action  accrues,  and  doth  not  come  to  England  for 
50  years,  he  stiU  has  six  years  after  his  coming  to  England  to 
bring  an  action  of  assumpsit ;  and  if  he  never  comes  to  Eng- 
land, his  right  of  action  is  not  barred  either  against  him  or  his 
executors  or  administrators  after  his  death.  Hence  a  replica- 
tion^ (to  a  plea  of  the  statute  of  limitations)  that  the  plaintiff 
was  beyond  sea  at  the  time  when  the  cause  of  action  accrued, 
and  that  he  hath  ever  since  been  and  still  is  abroad,  was  holden 
good,  on  demurrer.  If  the  plaintiff  be  in  England  when  the 
cause  of  action  accrues  s^,  the  time  of  limitation  begins  to  run, 
and  a  subsequent  departure  from  the  kingdom  and  going 
beyond  the  seas,  will  not  entitle  the  plaintiff  or  his  represen- 
tative to  maintain  an  action  after  the  expiration  of  the  limited 
time  (80).  So  if  there  are  several  partners^  and  some  are  in 
England  at  the  time  when  the  cause  of  action  accrues,  and 
others  beyond  the  seas,  the  action  must  be  brought  within  six 
years  next  after  the  cause  of  action  accrues,  notwithstanding 
the  absence  of  the  partners  beyond  the  seas. 

Before  the  statute  of  Ann,  hereinafter  mentioned,  it  was 
holden,  that  the  exception  in  the  7th  section  of  the  stat.  21 
Jac.  1.  c.  16.  as  to  persons  being  beyond  the  seas,  extended 
only  to  the  case  of  plaintiffs  so  absent^,  and  not  to  that  of  de- 
fendants; 1st.  because  plaintiffs  only  are  mentioned  in  the 
statute  of  James ;  and  2dly,  because  the  plaintiffs  might  have 
filed  an  original,  and  outlawed  the  debtor,  which  would  have 
prevented  die  bar  of  the  statute.  But  now,  by  stat.  4.  Ann. 
c.  16.  s.  19^,  "If  any  person,  against  whom  there  is  any  cause 
of  action  for  seaman's  wages,  or  of  action  upon  the  case,  shall 
be,  at  the  time  of  such  cause  of  action  accrued,  beyond  the 
seas,  the  person  entitled  to  the  action  may  bring  the  same 
against  such  person  after  his  return  from  beyond  the  seas, 
within  the  time  limited  by  the  21  Jac.  1.  c.  16,'^    To  a  plea  of 

e  Chandler  v.  Vilett,  2  Saund.  120.  and    h  Peny  and  othen  v.  Jackson,  4  T  R. 

Rochtfichilt  V  Leibman,  2  Str.  836.        516. 

andFitzgib.  81.  i   Hall  v.   Wyburn,   Carth    136.  and 

f  Strithorst  V.  Grame,  2  Bl.  R.  723.  Cheyeley  v.  Bond,  Carth.  226. 

g  Smith  V.  Hill,  1  Wils.  134.  k  Seyeral  other  actions  are  mentioned 

in  this  statute. 

(80)  So  when  a  disability  is  once  removed,  and  the  statute  has 
begun  to  run,  no  subsequent  disability  will  stop  the  running.  See 
the  opinion  of  Lord  Kenyon,  C.  J.  in  Doe  detn,  Duroure  v.  Jones, 
4  T.  R.  311,  where  that  learned  judge  speaks  of  the  uniform  con- 
struction of  all  the  statutes  of  limitation  in  this  respect.  See  also 
Gray  v.  Mendei,  Str.  556.  and  Doe  d.  Griggs  v.  Shaen,  B.  R.  M.  28 
G.^.  MS.  S.  P. 
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the  statute  it  is  sufficient  to  reply  that  the  defendant  was  in 
the  East  Indies^  at  the  time  the  cause  of  action  accrued^  and 
that  the  plaintiff  commenced  his  suit  against  the  defendant 
within  six  years  next  after  his  return  to  this  kingdom ;  and  it 
is  no  answer  to  this  repUcation  to  say,  that  the  defendant  re- 
mained more  than  six  years  in  India  after  the  cause  of  action 
accrued  there,  and  within  the  jurisdiction  of  the  supreme  court 
at  Calcutta  in  that  country^. 

2.  Statute  of  Set-off. — At  common  law,  if  the  plaintiff  was 
indebted  to  the  defendant,  in  as  much  or  even  more  than  the 
defendant  owed  to  him,  yet  the  defendant  had  not  any  method 
of  setting  off  such  debt  in  the  action  brought  by  the  plaintiff 
for  the  recovery  of  his  debt,  and  consequently  the  defendant 
was  driven  to  a  cross  action.  To  obviate  this  inconvenience 
and  to  prevent  circuity  of  action,  or  a  bill  in  equity,  it  was 
enacted  by  stat.  2  G.  2.  c.  22.  s.  13.  (made  perpetual  by  stat. 
8  G.  2.  c.  24.  s.  4.)  ^^that  where  there  are  mutual  debts 
between  the  plaintiff  and  defendant,  or  if  either  party  sue  or  be 
sued  as  executor  or  administrator,  where  there  are  mutual 
debts  between  the  testator  or  intestate,  and  either  party,  one 
debt  may  be  set  against  the  other,  and  such  matter  may  be 
given  in  evidence  upon  the  general  issue,  or  pleaded  in  bar,  as 
the  nature  of  the  case  shall  require,  so  as  at  the  time  of  plead- 
ing the  general  issue,  where  any  such  debt  of  the  plaintiff,  his 
testator  or  intestate,  is  intended  to  be  insisted  on  in  evidence, 
notice  shall  be  given  of  the  particular  sum  or  debt  so  intended 
to  be  insisted  on,  and  upon  what  account  it  became  due,  or 
otherwise  such  matter  shall  not  be  allowed  in  evidence  on  such 
general  issue.'*  And  by  stat.  6  G.  2.  c.  24.  s.  5.  it  was 
enacted  and  declared^  "that  by  virtue  of  the  preceding  clause, 
mutual  debts  might  be  set  against  each  other,  either  by  being 
pleaded  in  bar,  or  given  in  evidence,  on  the  general  issue,  in 
the  manner  therein  mentioned,  notwithstanding  that  such 
debts  were  deemed  in  law  to  be  of  a  different  nature ;  unless 
in  cases  where  either  of  the  said  debts  shall  accrue  by  reason 
of  a  penalty  contained  in  any  bond  or  specialty ;  and  in  all 
cases  where  either  the  debt  for  which  the  action  shall  be 
brought,  or  the  debt  intended  to  be  set  against  the  same  shall 
accrue,  by  reason  of  any  such  penalty,  the  debt  intended  to  be 
set  off  shall  be  pleadea  in  bar,  in  which  plea  shall  be  shewn 
how  much  is  justly  due  on  either  side;  and  in  case  the 
plaintiff  shall  recover  in  any  such  action  or  suit,  judgment 
shall  be  entered  for  no  more  than  shall  appear  to  be  justly  due 
to  the  plaintiff,  after  one  debt  being  set  against  the  other  as 
aforesaid/^ 

1    Williams  v.  Jonei,  13  East,  439. 
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As  to  the  causes  in  which  a  set-off  is  allowed  under  the 
preceding  statutes^  it  must  be  observed^ 

1.  That  the  debts  sued  for^  and  the  debts  intended  to  be 
set  off^  must  be  mutual  and  due  in  the  same  right.  Hence  a 
joint  debt  cannot  be  set  against  a  separate  demand^  nor  a  se- 
parate debt  against  a  joint  demand ;  but  a  debt  due  to  the  de- 
fendant, as  surviving  partner,  may  be  set  against  a  demand  on 
defendant  in  his  own  right^ ;  and  e  conoersOy  a  debt  due  from 
the  plaintiff,  as  surviving  partner,  may  be  set  againt  a  debt 
due  from  the  defendant  to  the  plaintiff  in  his  own  right  ^.  A 
defendant  sued  as  executor  or  administrator,  cannot  set  off  a 
debt  due  to  defendant  personally,  nor  can  a  person  who  is 
sued  for  his  own  debt  set  off  what  is  due  to  him  as  executor 
or  administrator.  The  statute  2  G.  2.  c.  22.  s.  13.  says,  if 
either  party  sues  or  is  sued  as  executor  or  administrator, 
where  there  are  mutual  debts  between  the  testator  or  intestate 
and  either  party,  one  debt  may  be  set  against  the  other.  This 
part  of  the  statute  is  confined  to  cases  where  the  party  sues  or 
is  sued  as  executor  or  administrator.  Hence  where  an  executor 
sues  for  a  cause  of  action  arising  after  the  death  of  the  testa- 
tor, the  defendant  cannot  set  off  a  debt  due  to  him  from  the 
testator :  A.  having  been  appointed  by  B.  his  attorney  to  re- 
ceive his  rents*^,  did,  after  his  death,  receive  rent  arrear  in  B.'s 
life-time ;  the  executrix  of  B.  brought  an  action  againt  A.  for 
the  money  in  her  (mm  namcy  not  naming  herself  executrix ; 
the  defendant  gave  notice  to  set  off  a  debt  due  to  him  from  the 
testator,  which  was  not  allowed  at  the  trial,  because  the  suit 
not  being  as  executor,  the  case  is  not  within  the  statute.  The 
court  of  C.  B.  on  a  case  made,  concurred  in  opinion  with  the 
judge  who  tried  the  cause,  llie  same  rule  holds  where  the 
plaintiff  declares  as  executor ,  if  the  cause  of  action  arose 
after  the  death  of  the  testator :  In  assmnpsit  by  the  plaintiff 
as  executor^,  for  goods  sold  and  delivered  to  the  defendant  by 
the  plaintiff,  as  executor,  the  defendant  pleaded  a  setoff  for  a 
debt  due  from  the  testator  to  the  defendant.  On  demurrer,  the 
court  held  the  plea  bad :  for  to  allow  a  set-off  in  this  case, 
would  be  altering  the  course  of  distribution®  (81). 

a  Slipper  v.  Stidstone,  6  T.  R.  493.  d  Kilvington,  executor,  v.  Stevenson, 
b  French  v.  Andrade,  6  T.  R.  582.  cited  by  Erskine  ft-om  Ylite't  MSo. 

c  Shipman  v.  I'hompson,  Willes,  103.        in  Teggetmeyer  v.  Lumley. 

and  Bull.  N.  P.  160.  e  Dumford's  note,  Willes,  264. 


(81)  So  if  the  cause  of.  action  arises  partly  in  time  of  testator  and 
partly  in  time  of  executor,  although  the  plaintiff  declares  as  executor, 
yet  defendant  cannot  set  off  a  debt  due  from  the  testator  to  him :  In 
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2.  A  debt  barred  by  the  statute  of  limitations  cannot  be  set 
off.  If  such  debt  be  pleaded  in  bar  to  the  action,  the  plaintiff 
may  reply  the  statute  of  limitations^ 

3.  Where  either  of  the  debts  accrues  by  reason  of  a  penalty, 
the  debt  intended  to  be  set  off  must  be  pleaded  in  bar,  and  the 
defendant  in  his  plea  must  aver  what  is  really  dwefs. 

4.  The  court  imder  the  statutes  of  set-off  can  take  notice  of 
an  interest  at  law**  only.  Under  the  operation  of  the  new 
rules,  a  set-off  must  now  be  pleaded  specially^,  and  cannot  as 
formerly  be  given  in  evidence  under  a  notice  of  set-off. 

By  R.  G.  T.  T.  1  W.  4.  No.  6,  particulars  (if  any)  of  defend- 
ant's  set-off  shall  be  annexed  by  plaintiff's  attorney  to  record 
at  the  time  it  is  entered  with  judge^s  marshal. 

An  insurance  broker  is  only  entitled  to  receive  for  the  as- 
sured, from  the  underwriter,  a  payment  in  money :  hence  in 
the  settlement  of  a  particular  loss,  a  custom  to  set  off  the  ge- 
neral balance  due  from  the  broker  to  the  underwriter  cannot 
be  supported^.  The  averment  of  what  is  really  due,  in  cases 
where  the  debt  accrues  by  reason  of  a  penalty,  has  been  holden 
to  be  traversable^.  If  an  agreement  is  entered  into  for  the 
performance  of  covenants,  with  a  penalty,  and  the  covenants 
are  broken,  the  penalty  cannot  be  set  off:  To  assumpsit  for 
money  lent™,  the  defendant  pleaded  articles  of  agreement  with 
mutual  covenants  in  a  penalty  for  performance,  and  shewed  a 
breach  whereby  the  penalty  became  due,  and  offered  to  set  off 
the  same ;  on  demurrer,  the  court  held  this  plea  not  within  the 

f  Remington  v.  Stevens,  Str.  1271.  i  Graham  v.  Partridge,  I  M.  and  W. 

g  Stat.  8  Geo.  2.  c  24.  s.  5.  (Ex  )  396. 

h  Per  Littledale,  J    (denying  the  au-  k  Todd  v.  Reid,  4  B.  and  A.  210. 

thority  of  Bottomley  y.  Brook,  I  T.  R.  1    Symmons  ▼.  Knox,  3  T.  R.  05. 

({22)  in  Tucker  v.  Tucker,  4  B.  and  m  NedrifFv.  Hogan,  2  Burr.  1024.  and 

Ad.  761.  Bull  N.  P.  180. 


covenant  by  plaintiffs  as  executors*,  for  rent  arrear  in  the  lifetime  of 
testator,  and  also  since  his  death,  the  defendant  at  the  trial  before 
Lord  Mansfield,  at  the  sitting  after  Easter  term,  25  Geo.  3.  set  off  a 
debt  due  from  the  testator  to  him ;  and  the  plaintiffs  were  nonsuited. 
Erskine  moved  for  a  new  trial,  on  the  ground  that  this  debt  could  not 
be  set  off  in  this  case,  and  cited  Shipman  v.  Thompson,  Bull.  N.  P. 
180,  KilvingtoH,  executor,  v.  Stevenson,  from  a  MS.  of  Yates,  J.,  and 
Ridout  and  another,  assignees,  v.  Brough,  Cowp.  133.'  Lord  Mansfield, 
C.  J.  said,  that  he  was  satisfied  on  the  point  on  the  authority  of  Kit" 
vington  v.  Stevenson,  and  made  the  rule  absolute. 

*  T^ggetmeyer  and  another,  executors,  ▼.  Lumley,  B.  R.  T.  26  O.  3.  reported 
in  Dumford's  note  to  Hutchinson  v.  Sturges,  Willes,  264. 
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statute;  Lord  Mansfield^  C.  J.  observing,  that  it  was  contrary 
to  the  intention  of  the  acts,  that  the  penalty  should  be  ad- 
mitted to  be  set  off,  when  perhaps  a  very  small  sum  was  due 
for  such  damages  as  the  defendant  had  actually  sustained.  A 
set-off  reducing  the  plaintiff^s  demand  under  40«.  will  not 
affect  the  jurisdiction  of  the  superior  court,  so  as  to  entitle  the 
defendant  to  enter  a  suggestion  on  the  roU,  in  order  to  obtain 
costs,  either  under  stat.  3  Jac.  1.  c.  15.  s.  4\  or  under  stat. 
23  G.  2.  c.  33.  8.  19^  if  it  appear  that  a  sum  exceeding  40^. 
was  due  at  the  time  of  action  brought  (82). 


7.  Tender. 

7.  Tender, — To  an  action  of  assumpsit  the  defendant  may 
plead  non-assumpsit  as  to  part  of  the  plaintifi^s  demand,  and 
a  tender  before  the  commencement  of  the  plaintifi^s  suit  as  to 
the  rest ;  but  the  defendant  will  not  be  permitted  to  plead  non 
assumpsit  to  the  whole  dedaration,  and  a  tender  as  to  partP ; 
because,  if  the  general  issue  should  be  found  for  the  defend- 
ant, it  would  then  appear  on  the  record,  that  nothing  was  due, 
although  die  defendant  by  his  plea  of  tender  had  admitted 
something  to  be  due.  A  tender  may  be  pleaded  to  a  quantum 
meruit f  although  the  demand  is  uncertain.  Johnson  v.  Lancat- 
tery  Str.  576. 

n  Pitts  T.  Carpenter,  Str.  1191.  and  1  Geo.  3.    3  Wils.  145.  and  2  Bl.  Rep. 

WiU.  19.  723.     Anon.  C.   B.  M.  40  Geo.  3. 

o  Gross  ▼.  Fisher,  3  Wils.  48.  MSS.     Maclellan  ▼.  Howard,  4T.  R. 

p  Dowgall  ▼.  Bowman,  C.  B.  M.  11  194.  S.  P. 


(82)  The  language  of  the  two  statutes  is  difFerent.  By  the  statute 
of  James,  if  it  appear  to  the  judge  that  the  debt  to  be  recovered  does 
not  amount  to  40#.  the  defendant  shall  have  costs.  By  the  statute  of 
George,  the  defendant  shall  recover  double  costs,  if  the  jury,  vponthe 
trial  of  the  cause,  find  the  damages  for  the  plaintiff  under  40s.  unless 
the  judge  certify  that  1 .  the  freehold,  or  2.  the  title  of  the  plaintiff's 
land,  or  3.  an  act  of  bankruptcy,  principally  came  in  question.  It  doss 
not  appear  that  the  court  in  Cfross  v.  Fisher  adverted  to  this  differ- 
ence. N.  Under  the  Court  of  Request's  Act,  for  Southwark,  22  G. 
2.  c.  47.  s.  6.  if  the  debt  which  was  orig^ally  above  40^.  be  reduced 
below  409.  by  part-payment  before  action  brought,  the  defendant  will 
be  permitted  to  enter  a  suggestion.  Clark  v.  Askew,  8  Ek^t,  28.  So 
under  the  London  Court  of  Requests'  Act,  if  the  debt  be  reduced  by 
part-payment  below  5/.  before  action  brought,  the  defendant  will  be 
permitted  to  enter  a  suggestion.     Horn  v.  Hughes,  8  East,  347. 
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fVhat  ghaU  be  a  good  Tender. — In  order  to  sustain  a  plea 
of  tender^  it  is  not  necessary  in  all  cases  to  prove  the  actual 
production  of  money^  in  monies  numbered ;  it  will  be  suffi- 
cient to  shew  that  the  defendant  was  in  a  present  condition 
to  substantiate  his  offer '^^  and  that  the  plaintiff  dispensed 
with  the  production  of  the  money  (83) ;  but  there  must  be 
either  an  actual  offer  of  the  money  produced^  or  the  production 
of  it  must  be  dispensed  with  by  the  express  declaration  or 
eqidvalent  act  of  Uie  creditor.  If  a  man  tender  more  than  he 
ought  to  pay^  it  is  good^  for  omne  majtis  continet  in  ae  minus, 
and  the  other  ought  to  accept  so  much  of  it  as  is  due  to  him  ^. 
Hence^  proof  of  a  tender  of  20/.  9^.  6d.  in  bank  notes  and 
silver  was  holden  p  sufficient  to  support  a  plea  of  tender  of 
20/.  To  an  action  of  assumpsit^  the  defendant  pleaded  a 
tender  of  10/.;  the  evidence  was,  that  the  defendant  having 
been  employed  as  attorney  for  the  plaintiff,  had  in  that  cha- 
racter received  for  his  use  10/.  in  part  payment,  and  on  going 
from  home  for  a  time,  left  the  10/.  with  his  clerk  there.  Some 
time  after  the  plaintiff  called  and  demanded  16/.  Ss.  lid. 
which  he  said  he  supposed  Evans  had  received ;  when  the 
derk  told  him  that  Evans  was  gone  from  home,  and  had  left 
with  him  10/.  to  give  to  the  plaintiff  when  he  called.  The 
plaintiff  said  he  would  not  receive  the  10/.  nor  any  thing  less 
than  his  whole  demand.  The  derk  did  not  offer  the  10/.  The 
court  were  of  opinion  the  evidence  was  insufficient;  Lord 
Ellenborough,  C.  J.  observing,  ^^  It  is  expressly  stated,  that 
the  derk  did  not  offer  the  10/.     He  only  talked  about  having 

n  Thomas  ▼.  Eyans,  10  East,  101.  Bean  y.  Jamea,  4  6.  and  Ad.  647. 

o  Third    resolution    in   Wade's  cue,    p  Dean  t.  James,  ub.  sup. 
5  Rep.  1 16  a,  recognized  per  Cur.  in    q  Thomas  y.  Eyans,  ante. 


(83)  Where  there  is  a  dispute  as  to  the  amount  of  the  demand, 
the  plaintiff,  by  objecting  to  tiie  quantum,  may  dispense  with  a  ten- 
der of  the  specific  sum ;  there  should,  however,  be  an  offer  to  pay 
by  producing  the  money,  unless  the  plaintiff  dispenses  with  the  ten- 
der, by  expressly  saying,  that  the  defendant  need  not  produce  the 
money,  for  he  would  not  accept  it ;  for  though  the  plaintiff  might 
refuse  the  money  at  first,  yet  if  he  saw  it  produced,  he  might  be  in- 
duced to  accept  it.  Per  Kenyon,  C.  J.  Middlesex  Sittings,  4  £sp. 
N.  P.  C.  68.  See  also  Finch  v.  Brook,  1  Bingham's  New  Cases,  253. 
"  I  take  it  to  be  dear  beyond  a  doubt,  that  if  the  debtor  tenders  a 
larger  sum  than  is  due,  and  asks  change,  this  will  be  a  good  tender, 
if  tiie  creditor  does  not  object  to  it  on  that  account,  but  only  demands 
a  larger  sum.  There  is  not  any  occasion  to  produce  the  money,  if 
the  creditor  refuses  to  receive  it  on  account  of  more  being  due."  Per 
Kenvon,  C.  J.     Peake's  N.  P.  C.  88. 
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had  10/.  left  with  him  to  give  to  the  plaintiff  when  he  called^ 
without  making  any  offer  of  it^  which  is  not  a  tender  in  law.^' 

If  A.^  B.,  and  C.^  have  a  joint  demand  on  D.^  and  C.  has  a 
separate  demand  on  D/,  and  D.  offer  A.  to  pay  him  both  the 
debts^  which  A.  refuses,  without  objecting  to  the  form  of  the 
tender  on  accoimt  of  his  being  entitled  only  to  the  joint  de- 
mand ;  D.  may  plead  this  tender  in  bar  of  an  action  on  the 
joint  demand ;  but  it  ought  to  be  pleaded  as  a  tender  to  A., 
B.,  and  C.  A  tender  of  foreign  money,  made  current  by 
royal  proclamation,  is  equivalent  to  a  tender  of  lawful  money 
of  England  ■. 

Defendant,  being  indebted  to  the  plaintiff  in  3/.  lOs.  pro- 
duced to  him  a  61.  bank-note,  and  desired  him  to  take  3/.  10^. 
out  of  that.  It  was  holden,  that  it  was  not  a  good  tender  K 
An  offer  to  pay  a  sum  of  money  with  a  condition  that  it  shall 
be  accepted  as  the  whole  balance  due,  when  a  larger  sum  is 
claimed,  does  not  amount  to  a  legal  tender  of  the  sum  offered 
to  be  paid  \  A  tender  of  money  to  an  agent  authorized  to 
receive  payment^,  is  a  good  tender  to  the  creditor  himself. 
It  must  be  made  7  either  to  the  creditor  himself,  or  to  an 
agent  authorized  to  give  a  receipt  for  the  debt. 

By  the  last  act  giving  to  the  Bank  of  England  privileges,  for 
a  limited  period,  imder  conditions,  viz.  3  &4  W.  4.  c.  98.  s.  6. 
after  the  1st  of  August,  1834,  a  tender  of  Bank  of  England 
notes  payable  to  bearer  on  demand  is  made  a  legal  tender  to 
the  amount  expressed  in  such  notes  for  all  sums  above  five 
pounds,  on  all  occasions  on  which  any  tender  of  money  may 
be  legally  made,  so  long  as  the  Bank  of  England  shall  pay  on 
demand  their  notes  in  legal  coin.  Provided,  that  no  such 
notes  shall  be  a  legal  tender  by  the  Bank  of  England,  or  any 
branch  bank  thereof;  but  the  Bank  are  not  to  be  required  to 
pay  at  any  branch  bank  any  notes  not  made  specially  payable 
at  such  branch  bank ;  but  the  Bank  of  Enfflwd  shall  satisfy 
at  the  bank  all  notes  of  the  bank  or  of  any  Dranch  thereof. 

At  what  Time  the  Tender  may  be  made. — The  tender  must 
be  made  before  the  commencement  of  the  suit.  The  line 
being  drawn  at  the  commencement  of  the  suit,  steps  taken  by 
the  plaintiff,  in  contemplation  only  of  an  action  before  tender 
made,  will  not  deprive  the  defendant  of  the  benefit  of  his 

r  Douglas  v.  Patrick,  3  T.  R.  683.  z  Ooodland  ▼.  Blewitt,  I  Campb.  477. 

8  5  Rep.  114.  b.  See  also  Mo£fkt  ▼.  Parsons,  5  Taunt. 

t   Betterbee  v.  Davis,  3  Campb.  70  per  307. 

Le  Blanc,  J.    See  also  Robinson  v.  y  Per  Parke,  B.  Kirton  ▼.  Braitbvaite, 

Cook,  6 Taunt.  336.  1  M.  &  W.  (Ex.)  313. 

u  Evans  v.  Judkins,  4  Campb.  156. 


ASSUMPSIT.  155 

tender,  if  such  tender  was  made  before  the  actual  commence- 
ment of  plaintiff^s  suit.  Hence  it  is  not  any  answer  to  a  plea 
of  tender  before  the  exhibition  of  the  plaintiff^s  bill  ^,  that 
the  plaintiff  had  before  such  tender  retained  an  attorney,  and 
instructed  him  to  sue  out  a  latitat  against  the  defendant,  and 
that  the  attorney  had  accordingly  applied  for  such  writ,  before 
the  tender,  which  writ  was  afterwards  sued  out. 

Of  the  Form  in  wMch  a  Tender  must  be  pleaded, — ^Where 
the  money  is  due  and  payable  immediately  by  the  agreement  % 
the  party  pleading  a  tender  must  shew  that  he  was  ^^  always 
ready,^^  from  the  time  when  the  cause  of  action  accrued  (84). 
Hence  to  an  action  of  indebitatus  assumpsit^,  where  defend- 
ant pleaded  that  before  the  action,  viz.  on  such  a  day,  he 
tendered  a  certain  sum  of  money,  and  that  he  was  always 
qfterwards  ready,  and  then  was  ready :  on  demurrer,  the  plea 
was  holden  bad;  for  per  cur.  it  is  not  enough  that  he  was 
always  ready  since  the  tender;  the  money  was  due  before, 
and  the  neglect  of  payment  was  a  delay,  a  oreach  of  contract, 
and  a  cause  of  action.  So  where  to  an  action  by  the  indorsee 
of  a  bill  of  exchange^  the  defendant  pleaded,  that  after  the 
expiration  of  the  time  appointed  for  the  payment  of  the  bill, 
and  before  action  brought,  he,  the  defendant,  tendered  the 
whole  money  then  due  upon  the  bill  with  interest,  in  respect 
of  the  damages  sustained  by  the  non-performance  of  the  pro- 
mise :  and  that  he  always,  from  the  time  o/making  the  tender, 
had  been,  and  still  was,  ready  to  pay,  &c.  On  demurrer,  the 
plea  was  holden  bad :  Lord  EUenborough,  C.  J.  observing, 
that  in  Giles  v.  Hartis  \  it  was  expressly  decided,  that  an 
averment  of  tout  temps  prist  was  necessary  in  the  plea  of  ten- 
der, and  that  it  was  one  of  those  land-marks  in  pleading  which 
ought  not  to  be  departed  from.  A  plea  that  the  defendant 
is  ready,  and  has  always  been  ready,  with  a  profert  in  curid  % 
but  not  averring  a  tender,  will  be  bad  on  general  demurrer. 
It  is  not  necessary  that  a  plea  of  tender  to  an  action  of  in- 
debitatus assumpsit  shoidd  answer  a  special  request  laid  in  the 
declaration'  on  a  day  subsequent  to  the  day  on  which  the 

I  BriggB  y.  Calyerl J,  8  T.  R.  629.  e  French  ▼.  Watson,  C.  B.  2  WiU.  74. 

a  GUes  y.  Hartis,  Ld.  Raym.  254.  f  GUes  y.  Hart,  Salk.  622.  and  Carth. 

b  Sweatland  v.  Squire,  Salk.  623.  413. 

G  Hume  ▼.  Peploe,  8  East,  168. 
d  Ld.  Raym.  254.  and  yid.  Wood  y. 
Ridge,  Fort.  376. 


(84)  But  where  the  agreement  is  to  pay  at  a  certain  time,  tender 
at  that  time  "  and  always  ready,"  is  a  good  plea.  Per  Holt,  C.  J. 
in  Giles  ▼.  Hart,  Salk.  622. 
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promise  is  laid :  because  such  request  is  surplusage^  and  there- 
fore the  day  on  which  it  is  made  is  wholly  immaterial. 

Of  the  Replication. — ^To  a  plea  of  tender  the  plaintiff  may 
reply  a  subsequent  demand  and  refusal. 

The  usual  form  of  this  replication  is^  that,  ^^  after  the 
making  of  the  tender  mentioned  in  the  plea,  and  before  the 
commencement  of  the  action,  the  plaintiff  demanded  the 
said  sum,  (the  sum  tendered,)  but  that  the  defendant  refused 
to  pay  the  same,'^  &c.  Issue  being  joined  on  the  fact  of  this 
demand,  it  will  be  incumbent  on  the  phdntiff  to  prove  that 
he  demanded  the  precise  sum  before  tendered.  Proof  of  a 
demand  of  a  larger"*  sum  than  that  which  was  originally  ten- 
dered will  not  support  the  issue.  The  demand  ought  to  be 
made  by  some  person  authorized  to  give  the  debtor  a  dis- 
charge. Hence  in  a  case  where  the  demand  had  been  made 
by  the  clerk  to  the  plaintifi*'s  attorney '',  who  had  never  seen 
the  defendant  before  going  upon  this  errand.  Lord  Ellen- 
borough  held  the  demand  insufficient;  admitting,  however, 
that  the  demand  by  the  attorney  himself  might  have  done. 
If  to  a  plea  the  plaintiff  reply  a  latitat  ^^  (85),  and  that  the 
tender  was  not  made  before  the  suing  out  the  latitat,  the  de- 
fendant may  rejoin,  that  plaintiff  had  not  any  cause  of  action 

m  Spybey  v.  Hide,  1  Campb.  ISl .  Ld.    n  Coles  v.  Bell,  Sitdngps  after  M.  T.  49. 
EUenborough,  C.  J.  Rivera  v.  Grif-        Geo.  3.     1  Campb.  478.  n. 
fiths,  5  B.  and  A.  630.  S.  P.  o  Wood  v.  Newton,  B.  R.  1  Wils.  141. 


(85)  Denison,  J.  doubted  whether  the  replication  of  a  latitat  was 
good,  because  it  was  not  material  when  the  process  issued.  This 
was  upon  a  supposition  that  the  latitat  was  only  process.  1  Wils. 
148.  Indeed  when  the  issuing  out  of  a  latitat  is  not  replied  to  the 
statute  of  limitations,  or  to  avoid  a  tender,  or  given  in  evidence  to 
support  a  penal  action,  it  is  considered  but  as  process,  and  not  as 
the  commencement  of  the  suit,  Foster  v.  Bonner,  Cowp.  454.  It 
is  in  the  election  of  the  plaintiff  to  consider  the  memorandum,  or  the 
actual  suing  out  of  the  writ,  as  the  commencement  of  the  suit ;  this 
is  the  rule,  subject  to  the  exception  that  in  penal  actions  and  in  cases 
on  the  statute  of  limitations  the  defendant  may  always  resort  to  the 
real  time.  Pu^h  v.  Martin,  3  Doug.  347.  But  now  by  R.  G.  H.  T. 
W.  4.  No.  1.  every  pleading,  as  well  as  the  declaration,  shall  be 
intitied  of  the  day  of  the  month  and  year  when  the  same  was  pleaded, 
and  shall  bear  no  other  time  or  date,  and  every  declaration  and  other 
pleading  shall  also  be  entered  on  the  record  made  up  for  trial  and  on 
the  judgment  roll,  under  the  date  of  the  day  of  the  month  and  year 
when  the  same  respectively  took  place,  and  without  reference  to  any 
other  time  or  date,  unless  otherwise  specially  ordered  by  the  court  or 
a  judge. 
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at  the  time  of  suing  it  out;  because  the  plaintiff  by  the  re- 
plication makes  the  latitat  the  commencement  of  the  suit; 
therefore  it  may  be  considered  in  the  nature  of  an  original 
writ,  and  defendant  ought  to  have  the  same  advantage  of  it 
as  the  plaintiff.  The  same  observation  which  was  made  at 
the  conclusion  of  the  cases  relating  to  the  plea  of  set-off 
appUes  here,  viz.  that  if  by  the  plea  of  tender  being  found  for 
the  defendant,  the  balance  proved  on  the  non  assumpsit  is 
under  40s. ;  yet,  if  that,  added  to  the  sum  tendered,  exceed 
40*.  the  jurisdiction  of  the  superior  court  will  not  be  affectedP, 
and  the  defendant  will  not  be  permitted  to  enter  a  suggestion 
on  the  roll  in  order  to  obtain  his  costs  4. 


V,  Damages. 

Where  an  action  is  brought  for  not  deUvering  goods  upon 
a  given  day,  the  true  measure  of  damages  is  the  difference 
between  the  contract  price  '^,  and  that  which  goods  of  a  simi- 
lar quality  and  description  bore  on  or  about  the  day,  when 
the  goods  ought  to  have  been  delivered.    Contract  for  a 

Suantity  of  oil  at  a  certain  price,  to  be  delivered  at  a  future 
ay ;  in  an  action  for  not  accepting  and  paying  for  the  oO^ 
the  proper  measure  of  damages '  is  the  difference  between  the 
price  contracted  for  and  the  market  price  at  the  time  when 
the  contract  ought  to  have  been  completed.  But  in  an  action 
for  not  replacing  stock  \  the  highest  value  as  it  stood  either 
when  it  ought  to  have  been  replaced,  or  at  the  time  of  trial, 
is  to  be  taken,  but  not  any  higher  price  ^  to  which  the  stock 
may  have  arisen  at  any  intermediate  time. 

p  Heaward  v.  Hopkins,  Doug.  44.  s  Boorman  v.  Nash,  9  B.  and  C.  145. 

q  Middx.  Court  of  Conscience,  stat.  t  Shepherd  v.  Johnson,  2  East.  211. 

23  O.  2.  c.  33.  s.  19.  (8(i.)  u  M' Arthur  ▼.  Ldl  Seaforth,  2  Taunt, 
r  Oainsford  t.  Carroll,  2  B.  and  C.        257. 

024. 

(86)  But  see  the  words  of  the  statute,  by  which  it  is  enacted, 
"  that  if  any  action  of  debt  or  assumpsit  shall  be  commenced  in  any 
of  the  king's  courts  at  Westminster,  and  the  defendant  shall  live  or 
reside  in  Middlesex,  and  the  jury  upon  the  trial  of  such  cause  shall 
find  the  damages  for  the  plaintiff  under  40s,  unless  the  judge  shall  in 
open  court  certify  on  the  back  of  the  record,  that,  1 .  the  freehold  or 
title  to  the  plaintiff's  land,  or  2.  an  act  of  bankruptcy  principally 
came  in  question,  &c.  the  defendant  shall  recover  double  costs." 
See  also  Clark  v.  Askew,  8  East,  28.  Nightingale  v.  Barnard,  4 
Bingh.  169. 
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Where  an  agreement  contains  several  stipulations,  some  of 
them  touching  matters  of  great  importance  to  the  parties, 
and  others,  matters  of  little  or  no  importance,  a  stipulation 
for  liquidated  damages,  generally,  upon  any  violation  of  the 
agreement,  shall  not  be  carried '  into  effect ;  but  otherwise, 
if  the  agreement  specify  the  particular  stipulation  or  stipula- 
tions to  which  the  hquidated  damages  are  to  be  confined. 

Where  the  contract  was  for  about  300  quarters  (more  or 
less)  of  foreign  rye,  shipped  on  board  a  particular  vessel 
coming  from  Hamburgh ;  the  vessel  brought  345  quarters, 
and  the  sellers  refused  to  deliver  any  part,  unless  tne  pur- 
chasers would  accept  the  whole.  It  was  holden  7,  that  they 
were  not  bound  to  accept  the  whole ;  Ld.  Tenterden,  C.  J., 
and  litdedale,  J.  being  of  opinion,  that  by  the  words  ^'  about  '^ 
and  ^^  more  or  less,^'  the  parties  could  not  have  contemplated 
so  large  an  excess  as  45  over  300  quarters ;  and  Parke,  J. 
and  Patteson,  J.,  ^^  It  lay  on  the  sellers  to  shew  that  such  an 
excess  was  contemplated ;  and  if  from  the  obscurity  of  the 
contract  they  were  unable  to  do  so,  their  defence  failed.''  In 
this  case  evidence  was  received,  that  the  words  '^more  or 
less,''  in  a  contract  for  grain,  according  to  the  custom  of  mer- 
chants, does  not  require  the  purchaser  to  accept  so  large  an 
excess.  The  judge,  however,  gave  leave  to  move ;  the  court 
did  not  decide  on  its  admissibility ;  Littledale,  J.  expressed  a 
doubt.  N.  He  said  also.  When  land  is  described  in  con- 
veyances, it  is  often  mentioned  as  containing  so  many  acres 
and  roods,  "  be  the  same  more  or  less,"  but  it  is  always  un- 
derstood that  the  excess  bears  a  very  small  proportion  to  the 
quantity  named,  a  much  smaller  proportion  than  that  of  45  to 
300  quarters. 

X  Kemble  v.  Fairen,  6  Bin^h.  141.  y  Crow  t.  Eglin,  2  B.  ft  Ad.  106. 
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ATTORNEY. 

Of  Actions  brought  by  Attomies  and  Solicitors  for  the  JRe- 

covery  of  their  Fees.     Of  the  Statutes  3  Jac,  1.  c.  7«  §  1. 

2  G.  2.  c.  23.  §  23.  relating  to  the  Delivery  of  Bills  by 

Attomies,  and  12  G.  2.  c.  13.  §  6.      Liability  of  Attomies 

for  Negligence  and  Unsldyulness, 

A.TTORNIES  atid  solicitors  may  maintain  an  action  of 
debts  01*  of  indebitatus  assumpsit  for  the  recovery  of  their 
fees.  The  latter  form  of  action  is  that  which  is  most  usually 
adopted.  If  a  solicitor  or  agent  for  a  third  person^  retain  an 
attorney^  and  promise  him  his  fees^  indebitatus  assumpsit  will 
lie  against  such  solicitor  or  agent  ^.  But  it  seems  doubtful^ 
whetiher^  in  this  case^  an  action  of  debt  would  lie^.  An  at- 
torney may  maintain  an  assumpsit  for  soliciting  a  cause  in 
other  courts,  as  well  as  in  the  court  where  he  is  attorney  \ 
An  attorney  may  sue  by  attachment  of  privilege,  tiiough  his 
certificate  has  expired,  and  has  not  been  renewed,  if  it  be  within 
a  year  from  the  expiration  of  his  certificate,  and  though  he 
has  been  in  prison  for  above  a  year  before  tiie  suing  out  of 
the  writ^.  An  attorney  is  not  compelled  to  proceed  to  the 
end  of  a  suit,  in  order  to  be  entitied  to  his  costs,  but  may, 
upon  reasonable  cause  and  reasonable  notice,  abandon  the 
conduct  of  the  suit,  and  in  such  case  may  recover  ^  his  costs 
for  the  period  during  which  he  was  employed.  A  solicitor  of 
the  equity  side  of  the  Court  of  Exchequer  is  not  entitied  to 
practise  in  the  Court  of  Chancery ;  nor,  if  he  does,  can  he 
maintain  an  action  for  the  amount  of  las  bill.  And  semble, 
that  a  solicitor  of  the  Court  of  Chancery  cannot,  by  consent 

a  Adm.   in  Bradford  ▼.   Woodhouie,    c  Aff.  Bradford  t.   Woodhouse,  Cro. 

Cro.  Jac.  520.  Jac.  520.     Neg.  Sands  ▼.  TreriliaOy 

b  Ambrose  and  Roe,  Skin.  217,  218.        Cro.  Car.  194.  . 

Adm.  in  Sands  T.TreTilian,  Cro.  Car.    d  Thursby  v.  Warren.  Cro.  Car.  169. 

194.  e  Prior  v.  Moore,  2  M.  and  S.  006. 

f  Vansandau  ▼.  Browne,  9  Bingh.  402. 
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in  writing,  authorize  a  solicitor  of ,  the  Court  of  Exchequer  to 
practise  there  in  his  names(l),'  >T6.  an  action  of  a^iSumpsit 
for  fees  due  to  the  plaintiff  as  an  attorney  \  the  defendant 
may  plead  the  statute  of  limitations*,  vi%.  that  .he  did  not 

Eromise  or  undertake  within  six  years   next  before'  action 
rought.  •  • 

By  Stat.  3  Jac.  1.  c.  7-  s.  1.  **No  attorney,  solicitor,  or 
servant  to  any,  shall  be  allowed  from  his  c&ent  or  master, 
for  any  fee  given  to  any  serjeant  or  counselloip,  or  *for  any 
sums  of  money  given  for  copies  to  -any  officers*  in  any  court 
of  record  at  Westminster,  unless  he  have  a  ticket  subscribed 
with  their  hands  and  names,  testifying  how  much  hath  been 
received  or  paid,  and  at  what  time;  and  all  attornies  and 
solicitors  shall  give  a  true  bill  to  their  mfisters  (2),  clients,  or 
their  assigns,  of  all  other  charges  concerning  the  suits  which 
they  have  for  them,,  subscribed  with  their  hands  And  names, 
before  they  shall  charge  their  clients  with  such  fees  or 
charges/^  To  an  action  brought  by  an  attorney  to  recover 
fees  for  the  prosecution  of  an  habeas  corpus^  to  remove  a 

Skint  levied  against  defendant  in  an  inferior  court,  and  for 
efending  him  in  that  suit  afler  it  was  removed  into  the 
King's  Bench,  the  defendant  pleaded  this  statute :  on  de- 
murrer, judgment  was  given  for  die  plaintiff;  because  this 
statute  does  not  extend  to  matters   transacted  in  inferior 

g  Vincent  t.  Holt,  4  Taunt  452.  i  Brickwood  ▼.  Fanihaw,  Carth.  14t. 

h  Oliver  v.  Thomas,  Ld.  Raym.  2. 


(1)  By  R.  G.  H.T.  6  W.  4.  foUowed  by  regulations  in  E.  T.  6  W.  4. 
every  person  applying  to  be  admitted  an  attorney  of  B.  R.  C.  B.  and 
Exchequer,  undergoes  an  examination  as  to  bis  fitness  and  capacity, 
by  examiners  appointed  every  year  in  Easter  Term.  The  first  exa- 
mination took  place  at  the  Hall  of  the  Incorporated  Law  Society  in 
Chancery  Lane,  on  the  4th  of  June,  1836.  The  rules  and  questions 
relating  to  this  subject  will  be  found  in  2  Bingh.  N.  C.  6n.  800. 
1  M.  &  W.  (Ex.)  L  290.  1  Tyr.  &  Gr.  233. 

(2)  Indehitattu  assumpsit  for  agent's  fees.  It  was  objected  on  the 
part  of  the  defendant,  that  plaintiff  ought  to  prove  a  bill  delivered. 
For  the  plaintiff  it  was  insisted,  that  agents  were  not  within  the  sta- 
tute ;  that,  at  the  time  when  it  was  made,  agents  were  unknown ; 
that  the  attornies  then  came  to  London  to  soHcit  their  causes  in  per- 
son. Lee,  C.  J.  was  of  opinion,  that  the  case  was  not  vnthin  the 
statute,  but  offered  to  save  the  point.  Verdict  for  plaintiff,  Jones 
one,  &c.  V.  Price,  B.  R.  May  19,  1748.  See  also  Bridges  one,  &c. 
y.  Francis,  Peake's  N.  P.  C.  1,  2.  where  Kenyon,  C.  J.  expressed 
the  same  opinion.  S.  P.  per  Ld.  Tenterden,  C.  J.,  in  Sandys  and 
another  v.  Homhy,  Gent.  &c.  2  M.  &  Malk.  3d. 


-f     r-  wr    -;z  f  -'  ^r-j-   ^   »■»  - 
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courts^  but  to  suits  in  tha  courts  of  Westminster  HaU  only. 
In 'an*  action  birought  by' ai>  attorney  against  an  executor  for 
fees%  and  sums  of  money  .expanded  by  the  plaintiff  in  se- 
veral su!j»v  for  the  testator  tif  the  defendant,  the  defendant 
pleaded  this  statute/  and  that  the  plaintiff  had  not  given  to 
the  test^tor^  nor  to  the*  defendant,  be/are  the  writ  brought  (3), 
any  bill  of  charges  according  to  the  statute :  on  demurrer,  it 
yrzs  adjudged  &  -good-  pjea. "'  In  Mtlner  v.  CrowdaU,  1  Show. 
338.  Wh^re  ^hi^.  same  plea. was  pleaded,  on  demurrer,  because 
defendant  had  not. averred  bis  plea,  the  objection  was  over- 
ruled^ the  plea'behig  in  the  negative  (4). 

'  By  stat.  2  Geo.  2.  c.  23.  s.  23.  (made  perpetual  by  stat.  30 
Geo.  2.'c.  19.  s.  JS.)  for  the  better  regulation  of  attomies  and 
solicitors,* it  is  eno^ted,  that  '^no  dttomey  of  the  Courts  of 
King^s  Bench,  Common  Pleas,  or  Exchequer,  &c.  nor  any 
ioUcitor  in  Chancery^  Sec.  Shall  commence  or  maintain  any 
action  or  suit  for'  the  recovery  of  any  feesy  chargeSj  or  dis- 
bursements {5),  at  law  or  in  eqidtt/y  until  the  expiration  of 
ohe  month  (6),  or  more,  after  such  attorney  or  solicitor  re- 
spectively shall  have  delivered  unto  the  party  to  be  charged 
therewith,  or  left  for  him,  at  his  dwelling-house  (7)^  or  last 

k  Brooks  y.  Hagnie,  T.  Raym.  245. 


.  (3)  This  aUegation  seems  essential,  for  in  Clark  ▼.  Godfreif, 
Str.  633.  it  was  settled,  by  the  Court  of  Common  Fleas,  on  great 
consultation,  that  the  bill  must  be  delivered  before  action  brought, 
in  order  that  the  client  may  have  an  opportunity  of  looking  it  over 
before  he  incurs  further  expense.  ' 

(4)  In  this  case  it  was  said  by  the  court,  that  this  statute  might 
be  given  in  evidence  under  the  general  issue. 

(5)  Charges  for  conveyancing  are  not  within  this  statute.  See 
post.  Hilly.  Humphreys,  p.  164.  and  2  Bos.  and  Pul.  345.  See 
also  Buller's  N.  P.  145.  Money  paid  by  an  attorney  for  costs  which 
his  client  is  adjudged  to  pay,  is  a  disbursement  within  the  statute. 
Crawder,  Lavie,  and  Co.  v.  Shee,  1  Campb.  N.  P.  C.  437.  *  But  a 
plaintiff's  attorney,  who,  at  the  defendant's  request,  puts  in  bail  for 
him,  and  afterwards  pays  the  debt  and  costs,  without  having  them 
first  taxed,  and  without  making  any  charge  for  his  own  labour 
therein,  need  not  deliver  a  bill  a  month  before  he  sends  for  the  mo- 
ney so  advanced ;  for  the  statute  appUes  to  cases  where  a  person 
employed  as  an  attorney  sues  to  recover  a  compensation  for  his 
labour  and  skill.     Proihero  v.  Thomas,  6  Taunt.  196. 

(6)  The  term  "  month  "  here  means  a  lunar  month.    Hurd  v. 
Leach,  5  Esp.  N.  P.  C.  163.    Ellenborough,  C.  J. 

(7)  Leaving  at  the  counting-house  is  not  suffiaient.  2  Bos.  and ' 
Pul.  343. 
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place  of  abode,  a  bill  of  such  fees,  charges,  and  disburse* 
ments,  written  in  a  common  legible  hand,  and  in  the  Eng-* 
Ush  tongue,  except  law  terms  and  names  of  writs,  and  in 
words  at  length  (8),  except  times  and  sums,  which  bill  shall 
be  subscribed  widi  the  proper  hand  of  such  attorney  or 
soUcitor:  and  upon  apphcation  of  the  party  chargeable  by 
such  bill,  or  of  any  other  person  in  that  behalf  authorized, 
unto  the  Lord  Chancellor,  or  the  Master  of  the  Rolls,  or 
unto  any  of  the  courts  aforesaid,  or  unto  a  judge  or  baron 
of  any  of  the  said  courts,  respectively,  in  which  the  business 
contained  in  such  bill,  or  the  greatest  part  thereof  in  amount 
or  value  shall  have  been  transacted,  they  may  refer  the  bill, 
&c.  to  be  taxed  (although  no  action  be  depending  in  such 
court  touching  the  same)/'  The  foregoing  provisions,  being 
beneficial  to  the  subject,  have  received  a  liberal  construction*; 
hence,  where  part  of  the  charges  of  an  attorney's  bill  was  for 
drawing  an  affidavit,  and  for  attendance  on  the  party  at  the 
swearing,  it  was  holden,  that  they  were  charges  for  pro- 
ceedings in  court,  because  the  oath  must  either  be  adminis- 
tered by  the  court,  or  by  some  authority  delegated  by  the 
court ;  and  that  an  action  could  not  be  maintained  for  the  re- 
covery of  such  charges,  because  a  bill  had  not  been  delivered 
a  month  before  the  action  was  brought.  So  where  an  action 
was  brought  for  the  amount  of  a  bill  for  business  done  at  the 
quarter  sessions  ™,  upon  a  prosecution  for  an  assault,  it  was 
holden,  that  the  action  could  not  be  maintained,  because  there 
was  not  any  signature  to  the  bill  which  had  been  delivered  (9). 

1  Winter  one,  &c.  ▼.  Payne,  6  T.  R.    m  Clarke  ▼.  Donovan,  5  T.  R.  694. 
645. 


(8)  By  statute  12  G.  2.  c.  13.  §  5.  every  attorney,  derk  in  court, 
and  solicitor,  may  write  his  bill  of  fees,  charges,  and  disbursements, 
with  such  abbreviations  as  are  now  commonly  used  in  the  English 
language. 

(9)  BuUer,  J.  had  ruled  otherwise  in  Stepheruan  ▼.  Taylor  and 
another,  York  Summer  Assizes,  1786,  on  the  ground  that  the  statute 
was  confined  to  business  done  in  a  court  of  record,  wherein  attomies 
are  admissible  and  sworn.  See  the  first  section  of  the  statute  2  G.  2. 
c.  23.  and  quaere  to  what  courts  does  the  word  aforesaid  in  $  23 
refer  ?  An  attorney's  bill  may  be  referred  to  be  taxed,  though  all 
the  business  charged  was  done  at  the  quarter  sessions.  Ex  parte 
Williams,  4  T.  R.  496.  Clark  v.  Donovan,  5  T.  R.  694.  S.  P.  recog- 
nized in  Sylvester  v.  Webster,  9  Bingh.  388.  in  which  it  was  holden, 
that  an  action  could  not  be  maintained  upon  such  bill,  unless  it  had 
been  ddivered.  So  a  dedimus  potestatem  charged  in  an  attorney's 
bill,  is  a  sufficient  item  to  enable  the  court  to  refer  the  bill  for  taxa* 
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It  is  sufficient,  if  some  of  the  items  upon  the  face  of  them 
import  that  a  cause  was  depending  in  some  court  ^^^  it  is  not 
necessary  to  prove  it  aliunde.  An  attorney  having  transacted 
common  law,  as  well  as  conveyancing  and  other  business,  not 
taxable,  delivered  a  bill  for  all  the  common  law  business, 
which  his  client  examined  and  admitted  to  be  correct,  and 
directed  the  attorney  to  borrow  for  him  a  sum  of  money^ 
which  was  accordingly  done,  and  credit  given  to  him  for  that 
amount :  subsequently,  on  failing  to  obtain  payment  for  any 
part  of  his  charges  for  conveyancing,  the  attorney  brought  an 
action  for  the  residue  of  his  aemand ;  it  was  holden  ^,  that  he 
had  no  right  to  separate  the  common  law  and  conveyancing 
bills,  and  to  appropriate  the  sum  credited  in  discharge  of  the 
former ;  and  therefore  he  coidd  not  maintain  an  action  with- 
out delivering  a  bill.  But  a  bill  for  business  done  under  a 
commission  of  bankruptcy,  need  not  be  deUvered  a  month 
before  action  p  brought. 

The  bill  must  be  left  with  the  party  charged  <i,  for  in  a 
case  where  the  plaintiff  had  delivered  his  bill  to  the  defendant 
in  due  time,  who  acknowledged  the  debt,  and  said  that  he 
would  pay  it,  but  that  he  did  not  know  what  to  do  with  the 
bill,  upon  which  the  plaintiff  took  it  back  again,  it  was  holden, 
that  the  bill  ought  to  have  been  left  with  the  defendant ;  for 
the  intention  of  the  statute  was,  that  the  client  shoidd  have 
due  time  to  examine  the  charges  made  by  the  attorney,  and 


n  Watt  ▼.  Collins,  2  C.  &  P.  71. 
o  James  y.  Child,  2  Cr.  k  J.  678. 


p  Hamilton  ▼.  Pitt,  7  Bingh.  232. 
q  Brooks  ▼.  Mason,  1  H.  fil.  290. 


tion,  though  with  this  exception  it  be  entirely  for  conveyancing.  Ex 
parte  Prickett,  1  Bos.  and  Pul.  N.  R.  266.  So  bill  for  business 
done  *  in  the  insolvent  court  in  procuring  the  discharge  of  an  insol- 
vent. Charges  by  an  attorney  for  attending  and  advising  a  party  in 
a  suit  that  had  been  brought  against  him,  are  taxable  charges ;  and 
though  they  be  the  only  taxable  charges  in  a  bill  consisting  of  many 
items,  yet  the  attorney  cannot  recover  any  part  of  his  demand  without 
leaving  a  bill  as  statute  directs.  Smith  v.  Tayhr,  7  Bingh.  259. 
Charges  for  searching  for  judgments  are  not  taxable.  Ex  parte 
Bowles's  Trustees,  1  N.  C.  632.  Frenton  v.  Correa,  R.  &  M.  262. 
The  court  has  not  a  common  law  right  to  tax  an  attorney's  bill. 
Chitterhuck  v.  Combes,  5  B.  &  Ad.  400.  Preparing  a  replevin  bond 
18  business  done  in  county  court,  and  consequently  taxable.  Wardle 
V.  Nicholson,  4  B.  &  Ad.  469.  Secus  business  done  in  Middlesex 
Court  of  Requests,  there  being  no  proper  taxing  officer  of  that  court, 
and  the  attorney  not  acting  therein  as  such.  Becke  v.  Wells, 
1  Cr.  &  M.  (Ex.)  75. 

•  Smitb  ▼.  WaUleworth,  4  6.  and  C.  364. 
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take  advice  upon  them^  if  necessary.  In  like  manner  it  has 
been  holden  '^  that  although  an  attorney  shews  his  cUent  a 
copy  of  his  bill,  explaining  the  different  charges  to  him,  in 
the  reasonableness  of  which  the  chent  acquiesces,  the  attorney 
is  notwithstanding  bound  to  leave  a  copy  of  the  bill  with  him. 
But  the  legislature,  by  requiring  a  delivery  of  the  bill  to  the 
party  to  be  charged j  meant  no  more  than  that  he  should  have 
reasonable  notice  of  its  contents;  leaving  it  to  the  construction 
of  the  law,  as  in  other  cases,  what  should  be  deemed  a  deli- 
very to  him  for  the  purpose  of  notice.  Hence,  where  a  party 
in  a  cause  having  changed  his  attorney  in  the  progress  of  it,  a 
judge's  order  was  afterwards  obtained  by  the  second  attorney 
for  the  delivery  to  him  of  a  bill  signed  by  the  first  attorney, 
which  delivery  was  accordingly  made ;  this  was  holden  *  to  be 
a  sufficient  delivery  to  the  party  to  be  charged  within  the 
words  and  meaning  of  die  statute.  Where  several  are  jointly 
liable  to  an  attorney  for  business  done  *,  the  delivery  of  a  copy 
of  a  bill  to  one  of  diem  from  whom  the  attorney  has  received 
his  instructions  '*,  is  sufficient,  llie  bill  having  been  delivered 
a  month  before  the  commencement  of  the  action ',  and  the 
party  charged  not  having  made  any  application  to  have  the 
bill  taxed  during  that  interval,  he  will  not  be  permitted  to 

?uestion  the  reasonableness  of  the  items  before  a  jury  (10). 
n  an  action  to  recover  the  amount  of  a  bill  for  business  done 
by  plaintiff  as  attorney  to  defendant  y  it  appeared,  that  the 
bill,  among  other  taxable  items,  contained  two  items,  which 
could  not  be  considered  as  ^^  fees,  charges,  or  disbursements, 
at  law  or  in  equity,'^  viz.  one  item  for  costs  paid  upon  a  dis- 
continuance, and  another  for  preparing  a  case  and  laying  it 
before  a  special  pleader.  It  was  admitted,  that  a  bul  had 
been  delivered,  but  insisted  that  it  had  not  been  delivered  ac- 
cording to  the  directions  of  the  act',  and  it  was  contended 

r   Crowder  v.  Shee,  1  Campb.  437.  z  Williams  ▼.  Frith,  Doug.  197.  Hoo- 

8  Vincent  v.  Slaymaker,  12  East,  372.  per  ▼.  Till,  Doug.  196.  S.  P. 

Per  Grose,  J.,  Le  Blanc,  J.,  and  Bay-  y  Hill  ▼.  Humphreys,  2  Bos.  and  Pul. 

ley,  J.;    dissentiente  Ld.  Ellenbo-  343. 

rough,  C.  J.  z  It  had  been  delivered  at  the  defen- 

t  Per  EUenborough,  C.  J.  1  Campb.  dant's  counting-house  instead  of  his 

438.  dwelling-house,  as  the  act  directs, 
u  Finchett  v.  How,  2  Campb.  277. 


(10)  The  bill  may  be  taxed  after  action  brought,  and  at  any  tiine 
before  the  verdict  or  judgrnent,  unless  the  money  has  been  paid. 
Shaw  V.  Pickering,  B.  R.  M.  30  G.  3.  Doug.  198  in  n.  But  where 
an  order  for  taxing  is  made  pending  an  action,  it  is  made  under  the 
authority  possessed  by  the  Court  previous  to  the  statute,  and  they 
may  impose  terms.    Watson  v.  Pottan,  2  Tyrw.  (Ex.)  406. 
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that  the  two  items  not  being  taxable^  pkdntiff  was  entitled  to 
recover  upon  them  without  the  previous  delivery  of  a  bill,  for 
the  imperfect  delivery  was  tantamount  to  no  dehvery.  Eldon, 
C  J.  said,  ''That  the  rule  which  had  been  adopted  concern- 
ing charges  for  conveyancing,  either  did  not  stand  on  any 
principle,  or  it  decided  this  case :  that  the  expenses  of  con- 
veyancing, as  such,  were  not  taxable;  they  were  not  to  be 
considered  as  ''  fees,  charges,  or  disbursements,  at  law  or  in 
equity  ;^^  but  if  one  single  item,  which  might  be  so  consi- 
dered, though  to  the  amount  of  3s.  4d.  only,  was  to  be  foimd 
in  the  bill,  die  plaintiff  coidd  not  recover  for  the  conveyancing 
without  the  delivery  of  such  bill ;  for  in  such  case  the  charges 
for  conveyancing  fell  within  the  rule  of  the  statute,  and  on 
these  principles,  namely,  that  what  was  paid  for  conveyancing 
was  paid  in  the  character  and  in  the  exercise  of  the  duties  of 
an  attorney,  and  that  the  statute  attached  upon  the  whole 
demand,  which  he  had  in  that  character.  If  that  were  so,  he 
did  not  see  how  tiie  charges  for  conveyancing  were  to  be 
distinguished  from  the  two  items  in  the  case.^^  The  other 
judges  concurred  with  the  C.  Justice,  and  it  was  holden,  that 
the  plaintiff  could  not  recover  for  any  part  (11). 

The  statute  of  2  Geo.  2.  c.  23.  §  23.  only  reqidres  the  deli- 
very of  a  bill,  for  the  purpose  of  bringing  an  action;  and 
therefore,  though  an  attorney  cannot  bring  an  action  on  his 
bill  %  till  it  has  been  delivered  a  month,  that  step  is  not  ne- 
cessary to  be  taken  in  order  to  enable  him  to  set  it  off.  But 
in  this  case  he  must  not  produce  it  at  the  trial  by  surprise ; 
he  ought  to  deliver  it  time  enough  to  have  it  taxed  before 
trial.     Where  an  attorney,  defendant  in  assumpsit,  set  off  the 

a  Martin  ▼.  Winder,  B.  R.  E.  23  G.  8.  Doug.  199.  n. 


(11)  It  may  be  observed,  that  in  this  case  a  bill  had  been  deli- 
vered, but  not  at  the  place  where  the  statute  directed  ;  but  in  a  case 
where  a  bill  had  not  been  delivered,  Kenyon,  C.  J.  allowed  the  plain- 
tiff to  give  evidence  of  conveyancing  business,  although  he  was  pre- 
cluded from  recovering  upon  the  rest  of  the  demand,  on  account  of 
having  omitted  to  deliver  a  bill.  Miller  v.  Towers,  Peake,  N.  P.  C. 
102.  "  As  no  bill  had  been  delivered.  Lord  Kenyon  felt  himself  at 
liberty  to  consider  the  demand  for  conveyancing  in  the  nature  of  a 
demand  made  in  an  action  for  conveyancing  only."  Per  Liord  £ldon, 
C.  J.  in  2  Bos.  and  Pul.  345.  The  same  doctrine  was  laid  down  in 
Mowbray,  Gent,  one,  SfC.  v.  Fleming,  1 1  East,  285.  where  no  bill  having 
been  delivered,  the  plaintiff  was  permitted  to  recover  for  such  items 
as  were  not  taxable ;  although  a  bill  of  particulars  had  been  deli- 
vered under  a  judge's  order,  and  such  bill  contained  other  taxable 
items. 
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amount  of  his  bill,  the  plaintiff  cannot^  deduct  from  that 
set-off  costs  of  taxation  allowed  against  the  attorney  pursuant 
to  the  statute ;  for,  per  Littledale,  J.  a  party  can  set  off  only 
such  sums  as  can  be  made  the  subject  of  an  action ;  and  the 
plaintiff  coidd  enforce  his  claim  tor  costs  of  taxation  by  at- 
tachment only.  Where/ after  action  brought,  the  bill  is  re- 
ferred to  taxation  at  the  request  of  the  defendimt,  the  attorney 
should  make  it  a  condition  of  the  taxation,  that  the  defendant 
should  allow  the  master  to  tax  interest  sdso,  if  the  attorney 
wishes  to  avail  himself  of  a  previous  notice  of  a  claim  of  in- 
terest^ under  stat.  3  and  4  W.  4.  c.  42.  s.  28.  See  this  sec- 
tion, post,  under  tit.  Bills  of  Exchange,  Recovery  of  Interest. 
Delivery  of  the  bill  is  conclusive  evidence  ^  against  an  increase 
of  charge  in  a  subsequent  bill  on  any  of  the  items  contained 
in  it;  and  strong  presumptive  evidence  against  any  addi- 
tional items.  A  copy  of  an  attomey^s  bill®  (the  original 
having  been  delivered  to  the  defendant)  will  be  received  in 
evidence,  without  proof  of  notice  to  produce  the  original. 
Assumpsit  on  an  attomey^s  bill:  at  the  trial,  it  appeared 
that  the  plaintiff  had  not  given  the  defendant  notice  to  pro- 
duce the  bill  deUvered  to  the  defendant;  but  a  witness  proved, 
that  the  bill  so  dehvered  was  signed  by  the  plaintiff,  and  then 
produced  a  paper,  which  he  swore  to  be  a  copy  of  the  bill 
delivered;  this  paper,  however,  was  not  signed  by  the  plaintiff; 
but  there  was  a  copy  of  the  plaintiff ^s  signature  made  by  the 
witness.  This  evidence  was  holden  ^  to  be  sufficient,  on  the 
ground  that  notice  to  produce  bill  deUvered  was  not  neces- 
sary, because  the  bill  deUvered  was  in  the  nature  of  a  notice. 
The  biU  must  be  subscribed  with  the  proper  hand  of  attorney 
or  soUcitor.  But  where  business  has  been  done  by  a  part- 
nership, signing  by  one  partner  in  the  name  of  the  firm, 
though  without  tiie  Christian  names  of  the  parties,  has  been 
holden  sufficient.     Smith  v.  Brown,  1  Cr.  &  J.  (Ex.)  542. 

By  stat.  12  G.  2.  c.  13,  §  6.  ^^the  provisions  contained  in 
stat.  2  G.  2.  c.  23.  §  23.  shall  not  extend  to  any  bill  of  fees, 
charges,  and  disbursements,  due  from  any  attorney  or  soU- 
citor, to  any  other  attorney  or  soUcitor,  or  clerk  in  court,  but 
every  such  attorney,  &c.  may  use  such  remedies  for  the  re- 
covery of  his  fees,  &c.  against  such  other  attorney  or  soUci- 
tor, as  he  might  have  done  before  the  making  of  the  said  act.'^ 
It  has  been  decided,  that  the  object  and  spirit  of  this  clause 
is,  that  the  restrictions  of  2  G.  2.  c.  23.  should  not  be  appUed 

b  Field  ▼.  Bezant,  5  6.  &  Ad.  357.  e  Anderson  v.  May,  2  Bos.  and  Pul. 

c  Berrington   v.   Phillips,    M.   &   W.  237.    See  the  remarks  of  Bayley,  J. 

(Ex.)  48.  on  this  case,  in  Colling  ▼.  Treweek, 

d  Loveridge  v.   Botham,   1  Bos.  and  6  B.  and  C.  400. 

Pul.  49.  f  Colling  v.  Treweek,  6  B.  and  C.  394. 
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where  both  parties  were  attomies,  when  the  action  was 
brought,  for  in  such  case  the  defendant  must  be  taken  to  be 
inlly  competent  to  understand  the  nature  of  the  charges  in 
the  bill^  and  to  resist  them  if  exorbitant  or  improper.  Hence 
an  action  may  be  maintained  by  one  attorney  against  an- 
other%  for  business  done  by  the  plaintiff  for  the  defendant 
before  he  became  an  attorney,  without  leaving  a  bill  signed 
according  to  the  directions  of  stat.  2  6.  2.  c.  23.  (12).  By 
stat.  2  &  3  W.  4.  c.  39.  §  17-  every  attorney  whose  name 
shall  be  indorsed  on  any  writ  issued  by  authority  of  this  act, 
shall,  on  demand,  in  writing,  made  by  or  on  behalf  of  any 
defendant,  declare  forthwith,  whether  such  writ  has  been  is- 
sued by  him,  or  with  his  authority  or  privity ;  and  if  he  shall 
answer  in  the  affirmative,  then  he  shall  also,  in  case  the  court 
or  any  judge  of  the  same  or  of  any  other  court  shall  so  order, 
declare  in  writing,  within  a  time  to  be  allowed  by  such  court 
or  judge,  the  profession,  occupation,  or  quality,  and  place  of 
abode  of  the  plaintiff,  on  pain  of  being  guilty  of  a  contempt  of 
the  court  from  which  such  writ  shall  appear  to  have  been 
issued;  and  if  such  attorney  shall  declare  that  the  writ  was  not 
issued  by  him,  or  with  his  authority  or  privity,  the  said  court, 
or  any  judge  of  either  of  the  said  courts,  shall  and  may,  if  it 
shall  appear  reasonable  so  to  do,  make  an  order  for  the  imme- 
diate discharge  of  any  defendant  who  may  have  been  arrested 
on  any  writ,  on  entering  a  common  appearance. 

It  is  clearly  established  as  a  rule  of  practice,  that  negligence 
cannot  be  set  up  as  a  defence  to  an  action  on  an  attorney's 
bill^ :  for  the  plaintiff  does  not  come  prepared  to  prove  any 
thing  more  than  the  business  done,  and  is  not  in  a  situation 
to  meet  a  charge  of  negligence  (13).    An  attorney  may  reco- 

a  Ford,  one,  &c.  y.  Maxwell,  one.  Sec.    b  Templar  y.  M'Lachlan,  2  B.  and  P. 
2  H.  fil.  539.  N.  R.  136. 

(12)  In  Nelson  v.  Garforth,  1  Esp.  N.  P.  C.  221,  Lord  Kenyon, 
C.  J.  ruled,  that  where  an  action  is  brought  by  one  attorney,  for 
business  done  as  an  agent  to  another  attorney,  the  plaintiff  is  not 
obliged  to  deliver  a  bill  signed.  See  also  Bridges,  one,  &c.  v.  Francis, 
Peake's  N.  P.  C.  1,  2  S.  P.  admitted.  But  the  bill  of  an  agent  to 
an  attorney  in  the  country  may  be  taxed  by  the  master,  Dixon  v. 
Plant,  Doug.  199.  n.  [L]  200.  n.  Ex  parte  Bearcroft,  C.  B.  E. 
7  Geo.  3.  Doug.  200.  n. 

(1 3)  "  I  do  not  go  to  the  length  of  saying  that  in  no  case  can  neg- 
ligence in  the  party  suing  be  used  as  a  defence  to  the  action,  though 
I  think  it  can  oidy  be  used  where  the  negligence  has  been  such, 
that  the  party  for  whom  the  business  was  done  has  thereby  lost 
all  possibflity  of  benefit  from  such  business."  Per  Sir  J.  Mans- 
field. S.  C.  "No  principle  of  law  is  more  clearly  established  than 


»  - 
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ver^  although  there  has  been  error  m  the  execution  of  his 
duty%  if  the  error  be  such  as  a  cautious  man  might  fall  into. 
Entire  items  for  useless  work  may  be  discarded  by  a  jury^; 

c  Montriou  y.  Jefierys,  2  C.  and  P.        569;  recognised  in  Shaw  y.  Arden, 

113.  QBingh.  287. 

d  Hill  y.  Feathentonhaugh,  7  Bingh. 

this,  that  a  party  cannot  enforce  a  charge  for  doing  business  which 
is  useless  to  his  employer."  Per  Tindal,  C.  J. ;  Shaw  v.  Arden, 
9  Bingh.  290.  The  same  doctrine  was  laid  down  by  Lord  EUenbo- 
rough  in  Famsworth  v.  Garrard,  1  Campb.  38.  "  The  late  Mr.  Jus- 
tice Buller  thought  (and  I,  in  deference  to  so  great  an  authority, 
have  at  times  ruled  the  same  way,)  that  in  cases  of  this  kind,  a  cross 
action  for  the  negligence  was  necessary ;  but  that  if  the  work  be 
done,  the  plaintiff  must  recover  for  it  I  have  since  had  a  conference 
with  the  judges  on  the  subject :  and  I  now  consider  this  as  the  cor- 
rect rule,*  that  if  there  has  been  no  beneficial  service,  there  shall  be 
no  pay ;  but  if  some  benefit  has  been  derived,  though  not  to  the  ex- 
tent expected,  this  shall  go  to  the  amount  of  the  plaintiff's  demand, 
leaving  the  defendant  to  his  action  for  negligence  The  claim  shall 
be  co-extensive  with  the  benefit. "  There  is  a  distinction,  however, 
in  this  respect,  between  a  contract  and  a  security ;  for  in  an  action  on 
a  bill  of  exchange,  a  partial  failure  of  consideration  is  no  defence ;  as 
where  a  bill  had  been  accepted  for  the  price  of  some  hams,  which 
turned  out  so  bad  that  they  were  almost  unmarketable ;  this  was 
holden  to  be  no  defence,  but  the  defendant  must  seek  his  remedy  by 
a  cross  action.  Morgan  v.  Richardson,  1  Campb.  40.  n.  recognized 
by  Ld.  EUenborough,  C.  J.  in  Tye  v.  Gwynne,  2  Campb.  346.  See 
ako  Mann  v.  Lent,  10  B.  &  C.  877.  In  Morgan  v.  Richardson, 
money  had  been  paid  into  court,  but  Ld.  EUenborough  said,  that  that 
circumstance  formed  no  ingredient  in  the  opinion  he  then  expressed. 
A.  and  B.  entered  into  an  agreement  for  the  sale  of  the  lease  of  a 
house ;  B.  was  let  into  possession,  and  accepted  a  bill  for  the  pur- 
chase-money ;  in  an  action  brought  by  A.  against  B.  for  non-pay- 
ment of  the  bill,  it  was  holden,  that  B.  could  not  defend  the  action 
by  proving  that  A.  had  refused  to  execute  an  assignment  of  the 
lease — but  that  B.  must  bring  a  cross  action,  or  go  into  equity  for  a 
specific  performance.  Moggridge  v.  Jones,  3  Campb.  38.  See  fur- 
ther on  this  subject  the  case  of  Fisher  v.  Samuda  and  another, 
1  Campb.  190.  where  Ld.  EUenborough  expressed  an  opinion,  that 
where  an  action  has  been  brought  for  the  value  of  goods  furnished  at 
a  stipulated  price,  and  the  purchaser  does  not,  either  in  bar  of  the 
action,  or  to  reduce  the  damages,  object  to  the  quality  of  the  goods, 
but  aUows  the  seUer  to  recover  a  verdict  for  the  fiQl  price  agreed 
upon,  he  cannot  afterwards  maintain  a  cross  action,  on  the  ground  cif 
the  goods  being  of  a  bad  quality,  and  unfit  for  the  purpose  for  which 
they  were  ordered. 

•  See  Denew  y.  DaveTell,  3  Campb.  451.     Duncan  v.  Blundell,  3   Stark. 

N.  P.  C.  G. 
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but  in  the  case  of  an  entire  item  for  work  partly  naeful,  the 
jury  are  precluded  from  reducing  that  item^  in  an  action  to 
recover  the  amount  of  the  bill^  and  the  client  must  resort  to  a 
cross  action. 

An  attorney  is  not  liable  to  be  assessed  in  the  poor  rates  in 
respect  of  the  profits  of  his  profession^.  An  attorney  who 
has  attended  on  a  subpoena^  as  a  witness  in  a  civil  suit,  cannot 
maintaui  an  action'  against  the  party  who  subpoenaed  him^ 
for  compensation  for  loss  of  time. 

An  attomeyfl^  who  has  commenced  an  action  for  his  client, 
has  a  right  to  refuse  to  go  on  without  an  advance  of  money 
on  account,  provided  he  gives  his  client  reasonable  notice  of 
his  intention.  The  contract^  of  an  attorney  or  solicitor  re- 
tained to  conduct  or  defend  a  suit  is  entire  and  continuing, 
viz.  to  carry  it  on  to  its  termination,  and  can  only  be  deter- 
mined by  the  attorney  upon  reasonable  notice. 

Assumpsit  on  an  attorney's  bill*. — To  prove  that  a  copy 
of  the  bul  had  been  delivered  pursuant  to  the  statute,  the 
plaintiff's  clerk  was  called,  who  swore  that  he  had  delivered 
to  the  defendant  a  bill  signed  by  the  plaintiff,  containing  an 
account  of  the  business  done.  He  was  then  proceeding  to 
state  the  items  of  this  bill  from  the  plaintiff's  books,  when 
the  defendant's  counsel  objected  that  no  notice  had  been 
given  to  produce  it.  It  was  insisted  that  this  was  unneces- 
sary, and  Jory  v.  Orchard^  2  Bos.  and  Pul.  39.  and  Anderson 
V.  Mayy  2  Bos.  and  Pul.  237.  were  cited ;  but,  per  Lord  EIl- 
lenborough,  C.  J.  *'  If  there  are  two  contemporary  writings, 
the  counterparts  of  each  other,  one  of  which  is  delivered  to 
the  opposite  party  and  the  other  is  preserved,  as  they  may 
both  be  considered  as  originals,  and  they  have  equal  claims 
to  be  considered  as  originals,  and  they  have  equal  claims  to 
authority,  the  one  which  is  preserved  may  be  received  in 
evidence  without  notice  to  produce  the  one  which  was  deli- 
vered. So  it  must  have  been  in  the  cases  which  have  been 
cited,  and  if  a  duplicate  of  the  bill  delivered  is  offered  I  am 
ready  to  receive  it.  But  I  am  quite  clear,  that  this  evidence 
from  the  plaintiff's  books  is  inadhnissible  to  prove  that  a  bill 
was  delivered  according  to  the  statute.  I  approve  of  the 
practice  as  to  notices  to  quit,  and  I  remember  when  the 
point  was  first  ruled  by  Mr.  Justice  Wilson,  who  said  that  if 

e  R.  ▼.  Startifant,  7  T.  R.  60.  h  Harris  v.   Osboum,  4  Tyrw.  445  ; 

f  CoIUna  ▼.  Godefroy,  1  B,  and  Ad.  2  Cr.  and  M.  629.  S.  C. 

9S0.  i  PhiUpson,  Gent,  one,  kc,  v.  Chase, 

g  Lawrence  v.  Potts»  6  C.  and  P.  428.  2  Campb.  110.    But  see  Colling  ▼. 

See  also  Wadsworth  v.    Marshall,  Trewcek,  ante,  p.  166. 

2  Cr.  and  Jer.  006. 
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a  duplicate  of  the  notice  to  quit  was  not  of  itself  sufficioit, 
no  more  ought  a  duplicate  of  the  notice  to  produce,  and 
thus  notices  might  be  required  ad  infinitum/'  Plaintiff  non- 
suited. 

Liability  of  Aitamies. — ^An  action  on  the  case  may  be 
maintained  by  a  client  against  his  attorney  for  negligence  or 
unskilfulness  in  the  discharge  of  his  professional  duty:  as 
where  an  attorney  neglected  to  charge  a  defendant  (a  prisoner) 
in  execution  within  the  time  allowed  by  the  practice  of  the 
court,  by  reason  of  which  neglect  the  defendant  was  super- 
seded; it  was  holden^,  that  the  action  was  maintainable 
against  the  attorney  for  negligence,  but  that  as  it  sounded  in 
damages,  it  was  competent  to  the  jury  to  find  what  damages 
they  thought  fit,  and  that  they  were  not  restrained  to  find  the 
amount  of  the  whole  debt,  in  a  case  where  it  appeared  that 
the  debtor  was  not  totally  insolvent,  and  that  the  creditor 
might  probably  in  time  obtain  some  part  of  his  debt  by  exe- 
cution against  his  goods.  A.  a  complainant  in  chancery,  em- 
ployed B.  as  his  solicitor,  during  whose  employment  an  irre- 
gular order  to  dismiss  the  bill  on  a  certain  day,  tmless  publi- 
cation passed,  was  obtained ;  before  that  day  arrived,  (J.  was 
appointed  the  soUcitor  of  A.  and  the  bill  having  been  dismissed 
because  no  step  was  taken  by  C,  it  was  holden^,  that  an  ac- 
tion would  he  against  C.  for  negligence,  becaxise  he  should 
have  conformed  to  the  order,  or  should,  within  the  time, 
have  moved  to  vacate  it.  Defendant,  an  attorney,  being  em- 
ployed to  raise  money  on  mortgage  for  plaintiff,  disclosed  to 
the  proposed  lender  defects  in  die  title  of  the  plaintiff,  by 
reason  whereof  plaintiff  was  subjected  to  actions  at  the  suit  of 
the  said  lender,  was  delayed  in  obtaining  the  money .  he 
wanted,  and  compelled  to  give  a  higher  rate  of  interest ;  it 
was  holden™,  that  this  was  a  breach  of  duty,  for  which  an 
action  lay  against  defendant,  notwithstanding  he  had  been  the 
attorney  of  the  proposed  lender  before  his  retainer  by  the 
plaintiff.  If  attomies,  employed  by  a  vendor  to  settie,  on  his 
part,  the  assignment  of  a  term,  allow  him  to  execute  an  un- 
usual covenant,  without  explaining  the  liability  thereby  in- 
curred, they  are  responsible"  to  him  for  consequent  loss, 
notwithstanding  he  is  himself,  at  the  time  of  his  assignment^ 
aware  of  the  &ct,  in  respect  of  which  he  afterwards  incurs 
liability  on  his  covenant. 

But  it  is  not  every  neglect  that  will  subject  an  attorney  to 

k  Russell  V.  Palmer,  2  Wils.  325.    See    m  Taylor  ▼.  Blacklow,  3  New  Cases^ 

Pitt  V,  Yaldcn,  4  Burr.  2060.  235. 

1  Frankland  v.  Cole,  2  Cr.  and  J.  500.    n  Stannard  ▼.  Ullitbome  and  others, 

lOBingb.  491. 
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•ach  an  action :  for  an  attorney  is  only  bound  to  use  reason- 
able care  and  skill  in  managing  the  business  of  his  client. — 
He  is  only  liable  for  crassa  negligentia. — Hence  an  action 
cannot  be  maintained  against  an  attorney  for  negligence  in 
not  discovering  a  defect  in  tiie  memorial  of  an  annuity^  which 
was  subsequentiy  holden  to  be  a  defect^  upon  a  doubtfol  con- 
struction of  the  statute  °.  Where  an  attorney  was  sued  for 
Diligence  in  allowing  judgment  to  go  by  default,  in  an  action 
which  the  plaintiff  had  retained  him  to  defend :  the  negligence 
being  proved,  it  was  holdenP,  that  it  was  his  duty  to  adduce 
evidence  to  show  that  the  plaintiff  was  not  dammfied  by  the 
judgment  by  default,  and  uiat  the  plaintiff  was  not  bound  to 
establish,  that  there  would  have  been  no  recovery  against  him 
if  a  plea  had  been  put  in.  The  Court  of  Chancery<i  has  no 
jurisdiction  to  make  a  solicitor  responsible  for  negugence  in 
the  conduct  of  a  suit.  The  solicitor  under  a  conmiission  of 
bankruptcy  is  not  liable  in  tiie  first  instance  to  the  messenser^ 
whom  he  nominates^  for  his  bill  of  fees ;  but  if  the  solicitor 
agree  with  the  petitioning  creditor  to  work  a  commission  for  a 
sum  certain,  and  receive  a  great  part  of  that  sum,  he  will  be 
liable  to  su(db  messenger'  (14).  In  an  action  against  an  attor- 
ney" for  suffering  M.  C,  a  debtor  in  custody  at  the  suit  of  the 
plaintiff  to  be  superseded,  it  was  averred  that  M.  C.  was  in- 
debted to  the  plamtiff.  It  appeared  in  evidence,  tiiat  at  the 
time  of  contracting  the  supposed  debt,  M.  C.  was  a  married 
woman.    This  was  holden  to  be  a  fiital  variance. 

Evidence, — ^The  r^ular  proof  of  a  p^on  being  an  attorney^ 
is  either  by  the  production  of  the  original  roll,  signed  by  the 
party  on  his  admission,  together  witii  proof  of  his  signature, 
as  evidence  of  identity ;  or  by.  an  examined  copy  of  the  roU^ 
together  with  the  admission^ ;  but  in  an  action  by  an  attorney 
for  slandering  him  in  his  profession,  it  is  sufficient  for  him  to 
prove  that  he  has  acted  as  an  attorney  in  the  court  of  which 
he  is  alleged  to  be  an  attorney,  and  if  the  defendant's  words 
assume  tibat  the  plaintiff  is  an  attorney,  it  operates  as  an 
admission  that  he  is  so,  and  supersedes  necessity  of  otiier 
proof'*. 

o  Baikie  ▼.  Chandlew,  3  Campb.  17.  t  2  Phillips'  Evid.  p.  150,  5th  ed. 

p  Godefroy  ▼.  Jay,  7  fitofh.  413.  u  fierryman  v.  Wise,  4  T.  R.  366,  re- 

q  Frankland  v.  Lucas,  4  Sim.  586.  co|^zed  hi  Pearce  y.  Whale,  5  B. 

r  Hartop  v.  Juckes,  2  M.  and  S.  438.  and  C.  38 ;  relied  on  in  Sparling  ▼. 

See  Stat  6  Oeo.  4.  c.  16.  s.  14.  Haddon,  0  Bingh.  12. 
•  Lee  y.  Ayrton,  one,  ftc.  Peake's  N. 

P.  C.  119. 

(14)  The  provisional  assignee  is  not  responsible  for  the  fraud  of 
an  agent  appointed  with  due  care.     Raw  v.  Cutten,  9  Bingh.  96. 
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AUCTION. 

Of  Agreements  relating  to  the  Sale  of  Lands  and  Goods  by 
Auction.  Cases  where  the  Duty  attaches.  Liability  of 
Auctioneer.  Recovery  of  Deposit  and  Interest  on  Defect  of 
Title. 

A  SALE  of  lands  by  auction  is  within  the  4th  section  (1)  of 
the  statute  of  frauds  (29  Car.  2.  c.  3.)^  and  to  make  it  binding, 
the  solemnities  required  by  that  statate  must  be  observed^ : 
the  auctioneer  is  to  be  considered  as  the  4gent  of  both  parties^. 
With  respect  to  the  sale  of  goods  by  auction,  it  has  not  been 
decided  diat  such  sales  are  within  the  1 7th  section  (2)  of  the 
same  statute ;  but  the  better  opinion  seems  to  be  that  they 
are.  Assuming  that  they  are,  it  has  been  determined  that  the 
auctioneer  is  the  agent  of  both  parties,  and  that  a  note  or  me- 
morandum in  writing  of  the  bargain,  made  and  signed  by  him, 
will  be  sufficient  to  give  validity  to  the  contract.  The  de- 
fendant bought  a  lot  of  goods  for  more  than  10/.  at  an  auction^. 

a  Walker  v.  Conitable,  1  Bos.  and  Pul.  c  Simon  v.  liotiyot,  3  Burr.  1 921 .  more 

306.  fully  stated  in  Bull.  N.  P.  280.  under 

b  Kemeyi  ▼.  Proctor,  3  Vet.  ft  Beames,  the  name  of  Simon  v.  Metivier.   Best 

67.     See  this  subject  more  fully  dis-  report  in  1   bl.  Rep.  599.  cited  in 

cussed  under  tit.  Statute  of  Frauds.  Ma&on  v.  Armitage,  13  Ves.  Jun.  26. 


(1)  By  which  it  is  enacted,  that  "no  action  shall  be  brought 
whereby  to  charge  a  defendant  upon  any  contract  or  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  concerning  them» 
unless  the  agreement  upon  which  such  action  shaU  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing,  aud  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person  thereunto 
by  him  lawfully  authorized." 

(2)  By  which  it  is  enacted,  that  "  no  contract  for  the  sale  of  any 
goods,  wares,  and  merchandizes,  for  the  price  of  10/.  or  upwards 
shall  be  good,  except  the  buyer  shaU  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  same,  or  give  something  in  earnest  to  bind 
the  bargain,  or  in  part  of  payment,  or  that  some  note  or  memorandum 
in  writing  of  the  same  bargain  be  made  and  signed  by  the  parties  to 
be  charged  by  such  contract,  or  their  agents  thereunto  lawfully 
authorized." 
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Catalogaes  and  conditions  of  sale  were  printed^  and  the  de- 
fendant was  the  best  bidder.  The  auctioneer  wrote  the  de- 
fendant's name^  and  the  price^  against  the  lot  in  the  printed 
catalogue,  by  order  of  the  defendant.  Between  the  day  of 
sale  and  the  time  fixed  by  the  conditions  for  taking  the  lot 
away,  the  defendant  sent  his  servant  to  see  them  weighed, 
which  he  did.  The  defendant  neglecting  to  take  away  the  goods, 
they  were  resold  at  a  considerable  loss,  and  an  action  was 
brought  for  the  difference ;  and  the  court  strongly  inclined — 
1.  That  sales  by  auction  were  not  within  the  statute  of  frauds, 
because  a  number  of  persons  are  generally  present,  who  can  tes- 
tify the  terms  of  the  contract;  2.  They  held  the  contract  here 
was  sufficiently  reduced  into  writing  and  signed  by  an  agent 
of  the  defendant's,  for  the  auctioneer  for  that  purpose  was  his 
agent  (3) :  3.  They  held  the  weighing  by  his  servant  was  a 
delivery :  4.  Yates,  J.  held,  that,  as  the  contract  was  execu- 
tory, VIZ.  the  lot  to  be  taken  away  in  six  weeks,  it  was  not 
witmn  the  statute  (4). 

A  bidding  at  an  auction  may  be  retracted  before  the  ham- 
mer is  down,  because  the  assent  of  the  seller  is  not  signified 
till  that  takes  place^.  Verbal  declarations  of  the  auctioneer, 
Superadding  any  term  to*,  or  contrary'  to  the  printed  condi- 
tions of  sale,  are  not  admissible  in  evidence.  The  printed  par- 
ticulars cannot  be  varieds^  by  such  verbal  statements  of  tiie 
auctioneer,  either  as  to  the  parcels  or  quality^  of  the  subject 
matter  of  sale.  An  action  will  not  lie  agamst  an  auctioneer 
for  selling  a  horse  at  the  highest  price  bid  for  him^,  contrary 
to  the  owner's  express  directions,  not  to  let  him  go  under  a 
larger  sum. 

d  Payne  v.  Cave,  3  T.  R.  148.  g  Shelton  v.  Liyiiu,  2  Cr.  and  J.  411. 

e  Powell  Y.  Edmunds,  12  East,  6.  h  Jones  y.  Edney,  3  Campb.  285. 

f  Giinnis  v.  Erhart,  1  H.  61.  289.  i  Bexwell  v.  Christie,  Cowp.  385. 


(3)  This  rule  has  been  acted  upon  ever  since  this  deciuon;  and  in 
conformity  with  such  rule,  it  has  been  holden,  that  upon  sales  made 
by  brokers  acting  between  the  parties  buying  and  selling,  the  memo- 
randum in  the  broker's  book,  and  the  bought  and  sold  notes  trans- 
cribed therefrom,  and  delivered  to  the  buyers  and  sellers  respectively, 
are  a  sufficient  compliance  with  the  statute  to  render  the  contract  of 
sale  binding  on  each.  See  the  opinion  of  Lord  £llenborough,  C.  J. 
in  Hinde  v.  Whitehouse,  7  East,  569. 

(4)  If  any  money  is  paid  as  a  deposit,  though  short  of  the  sum 
stipulated  by  the  conditions,  and  accepted  as  such  by  the  auctioneer, 
it  will  bind  the  bargain  quoad  the  auctioneer.  Hanson  v.  Robcrdeau, 
Pctkc'i  N.  P.  C.  120. 
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An  auctioneer  has  a  special  property  in  goods^  which  he 
is  employed  to  sell,  and  may  maintam  ^  an  action  for  the  price 
against  a  buyer;  but  not  in  a  case^  where  the  right  of  a  third 
person  intervenes,  and  is  established. 

If  the  owner  of  an  estate  put  up  to  sale  by  auction^,  employ 
puffers  to  bid  for  him,  it  is  a  fraud  on  the  real  bidders  (5), 
and  the  highest  bidder  cannot  be  compelled  to  complete  the 
contract. 

If  the  agent  of  the  owner  put  up  an  estate  in  so  many  lots™, 
and,  no  person  bidding  for  the  same,  he  puts  it  up  again  in 
fewer  lots,  at  other  prices,  and  still  no  person  bidding,  he  puts 
it  up  again  in  one  lot  at  a  certain  price,  and  on  there  not  being 
any  bidding,  the  estate  is  withdrawn  from  sale ;  this  is  not  a 
bidding  of  the  owner  by  an  agent,  so  as  to  subject  the  party  to 
lihe  auction  duty,  for  want  of  a  notice  in  wriong  to  tJie  auc- 
tioneer (previously  to  the  auction)  of  such  agency,  as  required 
by  statutes  19  6.  3.  c.  56.  and  28  O.  3.  c.  37-  in  order  to 
excuse  the  owner  from  the  payment  of  such  duty.  Where  an 
estate  °  is  sold  by  auction  by  a  mortgagor,  mortgagee  being 
passive,  the  duty  is  payable  on  the  difference  only  be- 
tween the  price  paid  for  the  estate  and  the  mortgage  debt, 
inasmuch  as  the  equity  of  redemption  only  is  really  sold.  By 
Stat.  6  G.  4.  c.  16.  s.  98.  '^  all  sales  of  any  real  or  personal 
estate  of  any  bankrupt  shall  not  be  liable  to  any  auction  duty.^ 
A  trader,  having  mortgaged  his  real  estates,  afterwards 
conveyed  them  to  trustees  in  trust  to  pay  off  incum- 
brances and  for  other  purposes ;  he  then  became  bankrupt, 
whereupon  a  sale  by  auction  of  the  estates  was  made  by  order 
of  the  assignees,  with  the  consent  of  the  trustees,  and  without, 
for  any  thing  that  appeared,  the  mortgagees  having  been  con- 
sulted.     It  was  holden^,  that  the  estates,  though  mortgaged^ 

i   WilliamB  v.  MilliD^on,  1  H.  61.  81.  mCniao  v.  Crisp,  3  East  337.     But 

k  Dickenson y.  Naul,  4  B.  and  Ad.  638.  see  Ld.  Eldon  in  1  Dow.  1 14. 

1   Howard  ▼.  Castle,  6  T.  R.  642.  re-  n  R.  y.  Sedgwick,  2  Cr.  M.  and  R.  6C3. 

cognized  by  Grose  and  Lawrence,  Js.  1  Tyr.  and  G.  94. 

inST.  li.  93,  95.     See  Wlieeler  y.  o  A.  G.  y.  Winstanley,  2  Dow   and 

Collier,  M.  k  Malk.  123.  R.  y.  Marsh,  CI.  D.  P.  302. 
3  Y.  and  J.  33 1 .  and  Crowder  y.  Aus- 
tin, 3  fiing.  368. 

(5)  The  owner  may  legally  and  fairly  bid,  either  by  himself  or  an 
agent,  if  before  the  bidding  begins  he  g^ves  public  notice  of  his  inten- 
tion ;  and  in  such  cases  if  he  becomes  tibe  purcbaser,  he  may  daim  an 
allowance  of  the  duties,  (see  the  statutes  1 7  G.  3.  c.  50.  s.  10.  and 
19  G.  3.  c  56.  s.  12.)  provided  that  the  notice  required  be  given, 
and  the  delivery  thereof  verified  upon  the  oath  of  the  auctioneer, 
together  with  the  &dmess  of  the  transaction. 
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must  still  be  considered  as  the  estates  of  the  mortgagor^  the 
bankrupt,  (the  interest  of  the  mortgagee  being  merely  a 
security,)  and  consequently,  according  to  the  words  and  inten- 
tion of  t^e  foregoing  act,  no  auction  duty  was  payable. 

An  auctioneer  was  employed  to  sell  an  estate  P,  the  lowest 
price  of  which  was  fixed  by  the  owner,  and  written  down  by 
him  on  a  piece  of  paper,  which  was  put  under  a  candlestick, 
at  the  time  of  sale,  with  the  priyity  of  the  auctioneer,  but  not 
signed  by  the  owner,  nor  any  notice  in  writing  given  to  the 
auctioneer  of  the  price  so  set  down,  nor  had  the  auctioneer 
given  the  previous  notice  of  the  sale  to  the  collector  of  the 
duty,  as  required  by  the  acts  of  the  19  6.  3.  c.  56.  and  28  G. 
3.  c.  37* ;  but  being  asked  at  the  sale,  whether  he  had  taken 
the  proper  precautions  to  avoid  the  duty  in  case  there  were  no 
sale,  he  said,  that  it  was  his  mode  to  fix  a  price  under  the  can- 
dlestick, and  if  the  bidding  did  not  come  up  to  that  price,  it 
was  no  sale  or  duty :  It  was  holden  that  the  duty  having  at- 
tached, though  there  was  no  sale,  for  want  of  taking  the  pre- 
cautions required  of  the  owner  by  the  statutes,  under  such  cir- 
cumstances, and  the  auctioneer  having  been  sued  for  the  duty 
on  his  bond  to  the  crown,  and  compelled  to  pay  it,  he  could 
not  recover  it  over  against  the  owner;  he  having  in  effect  war- 
ranted, that  proper  precautions  had  been  taken  to  prevent  the 
duty  attaching  in  the  event,  though  both  parties  were  mistaken 
as  to  the  law. 

In  an  action  for  mofMy  paidy  laid  out,  and  expended^  it  ap- 
peared in  evidence,  that  die  defendant  had  employed  the  plain- 
tiff, an  auctioneer,  to  sell  an  estate.  The  plamtiff  accordingly 
put  it  up  to  sale,  and  it  was  knocked  down  to  a  purchaser,  who 
afterwards  refused  to  complete  his  purchase,  on  the  ground  of 
a  defect  in  the  tide.  An  action  was  brought  against  the  pre- 
sent plaintiff,  to  recover  the  deposit ;  notice  of  the  action  was 
ffiven  to  the  defendant,  and  he  was  required  to  defend  it,  but 
declined ;  whereupon  the  plaintiff  paid  the  deposit  and  inte- 
rest, together  with  costs  ot  suit,  and  now  brought  this  action 
to  recover  the  same  as  well  as  the  auction  dutv,  which  he  had 
been  compelled  to  pay:  Lord  fUlenborougn,  C.  J.  ^^The 
money  paid  on  account  of  the  costs  in  die  cause,  cannot  be 
recovered  in  this  form  of  action^  which  is  for  money  paid  only; 
to  recover  in  such  action,  it  should  appear  clearly  to  be  money 
actually  and  necessarily  paid  to  the  use  of  the  party.  There 
should  have  been  a  special  count,  inasmuch  as  tne  right  of  the 

Elaintiff  to  the  costs  is  not  so  apparent.    The  plaintiff  might 
ave  defended  the  action  of  his  own  wrong,  and  without  any 

p  Capp  ▼.  Topham,  S  East,  392. 
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authority 'from  the  defendant.  If  heiiad  done  sb^  he  would 
not'6e  entitled  to  call  ttpon  his  pri'ticipal  to  pay  the  costs^  and 
in  that  cafie  they  would  have  beep  incurred  without  his  con- 
sent*. 4f  .the  plaintiff  had  declared  specially,  .the  defendant 
would  then,  have  had  notice  of  these*  points,  the  plaintiff's 
claim  would  have  been  x>n- the  record,  and  the  defendant  might 
have*  been  prepared  to  oontest  it,  which,  under  the  present  de- 
claration, he  cannot;  th^  plsdntiff  may  recover  for  the  money 
actually  baid  on  thp  dther  accounts/'  Spurrier  v.  Elderton, 
5  Esp,  N.  P.  C.^  r. : 

•  Where  an  ^state  is  sold  by  auction  <i,  if  a  good  title  is  not 
made  out  according  to  the  conditions  of  sale,  and  an  action  is 
btouglit  against  jth^  auctioneer,  for  the  recovery  of  the  deposit, 
who  pays  money  into  court,  such  action  niay  be  maintained^ 
the  deposit  not  appearing  to  have  been  paid  over  to  the  prin- 
dpal.  An  auctioneer  is  personally  liable  where  he  does  not 
name  his  principal.  Per  Kenyon,  C.  J.  Hanson  v.  RoberdeaUy 
Peake's  N.  P;  C.  120.  So  where  the  defendant  was  both  auc- 
tioneer and  attorney  for  the  sellers,  although  he  had  paid  over 
the  deposit  to  the  sellers  before  demand,  yet  he  was  holden' 
liable,  on  the'  ground  that  he  was  not  authorized  to  part  with 
the  deposit,  wheii  he  must,  from  his  employment  as  attorney 
'  for  the  sellers,  h^ve  known  long  before  he  paid  it  over,  that 
the  title  Was  disputable,  and  consequently  that  he  had  paid  the 
money  over  in  his  own  wrong.  Heath,  J.  added,  that  it  was 
admitted  .that  if  express  notice  had  been  given  to  defendant 
not  to  pay  over  the  money,  the  action  would  lie,  and  he  con- 
sidered the  defendant's  knowledge,  as  seller's  attorney,  of 
doubts  as  to  the  tide,  as  equivalent  to  express  notice. 

Where  the  vendor  was  the  owner  of  the  estate,  and  an  ob- 
jection having  been  made  to  the  title,  he  offered  to  convey 
the  estate  with  such  title  as  he  had,  or  to  return  the  pur- 
chase money  with  interest ;  it  was  holden  %  that  further  da- 
mages for  the  supposed  goodness  of  the  bargain  could  not  be 
recovered.  But  where  a  person  who  had  contracted  for  the 
purchase  of  an  estate,  but  had  not  obtained  a  conveyance,  put 
up  the  estate  for  sale  in  lots  by  auction,  and  engaged  to  make 
a  good  title  by  a  certain  day,  which  he  was  unable  to  do,  as 
his  vendor  never  made  a  conveyance  to  him ;  it  was  holden  S 
that  a  purchaser  of  certain  lots  might,  in  an  action  for  not 
maldng  a  good  title,  recover  not  only  the  expenses  which  he 
had  incurred,  but  also  damages  for  the  loss  which  he  sus- 
tained by  not  having  the  contract  carried  into  efiect.     In  the 

q  Borough  ▼.  Skinner,  5  Burr.  2639.       t  Hopkins  y.  Grazebrook,  6  B.  and  C. 
r  Edwards  y.  Hodding,  5  Taunt  915.        31. 
t  Plureau  T.Thomhill,  %  Bl.  Rep.  1 078. 
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foregoing  case  the  defendant  had  sqld  property  as.  his  own. 
which  was  not  so,  and  the  court  was  of  opinion,  tljat  the  de- 
fendant being  in.  fault  by  .representing  hiynself  as  the  .gwaer  of 
the  property,  thfe  plaintiiF^s  .right  was  not  restrained  to' no- 
minal damages.  But  where  premises,  for  which,  a  party  had 
contracted  were  by  him  offered  -for  resale  before  he  had  exa- 
mined the  abstract  .with  the  original 'deeds,  although  the  title 
proved  afterwards  defective,,  it  was  holflen^,  that  the  damage, 
if  any,  resulting  from  such  offfer,  airQse  fronnu  his  own  prema- 
ture act,  and  not  from  any  fault  ffoni  the*  vendor,  and  conse- 
quently that  the  vendor  T^ras  only  liable  for  thje- exposes  in- 
curred in  th^  investigation  of  the  title  and' n<;^minsd' damages 
for  the  breach  of  the  contract.  ';  ^      ^  * 

It  may  be  proper  to  add  to  the  declari^on  a  specifig  count 
for  the  interest,  for  interest  cannot  be  recovered  on  a  count 
for  money  had  and  received '.  If  it  is  not  proved  that  a  de- 
mand has  been  made  on  the  auctioneer  for  the  deposit,  in-  ) 
terest  cannot  be  recovered  *.  To  make  auctioneer  liable  for 
interest,  it  must  appear,  1st,  that  the  contract  oq^  failure  of 
condition  has  been  rescinded ;  2ndLy,  that  a  demand  of  depo- 
sit has  been  made,  and  refusal  to  return  it^,  and,  according  to 
Burrough,  J.  in  Curling  v.  Skuttkworth,  i6  Bingh.  134,  it 
must  be  proved,  that  auctioneer  has  made  interest  of  the 
money.  Auctioneer™,  pending  the  time  which  elapses- be- 
tween the  payment  of  deposit. and  completion  of  title,  is  a 
mere  stakeholder,  and  not  liable  for  interest  to  the.  vendor, 
although  the  vendor  (without  the  concurrence  of  vendee) 
gave  the  auctioneer  notice  to  invest  the  money  in  government 
securities,  and  although  interest  may  have  been  made.  The 
expenses  incurred  in  investigating  the  title  may  be  recovered, 
if  laid  in  the  declaration  as  special  damage  ^,  but  not  on  the 
count  for  money  paid  7.  In  Gosbellv.  Archery  4  Nev.  and 
Mann.  485.  it  was  holden  that  upon  an  abandonment  of  an 
unwritten  contract  for  the  sale  of  land  on  defect  of  title,  the 
expenses  of  investigating  the  title  cannot  be  recovered,  nor 
interest  upon  deposit.  See  3  &  4  W.  4.  c.  42.  s.  28.  as  to 
interest. 

q  Walker  t.  Moore,  10  B.  ft  C.  416.  xt  Harrington  ▼.  Hoggart,  1  B.  &  Ad. 

r   Walker  y.  Constable,  1  Bos.  and  Pul.  577. 

307.    Tappenden  y.  Randall,  '2  Bos.  x  Bratt  v.  Ellis,  Sugden's  Law  of  V. 

and  Pul.  472.     Farqubar  v.  Farley,  and  P.  p.  238.   ed.   9th.     Jones  ▼. 

1  Moore,  322.   Sed  quaBre.    And  see  Dyke,  ib.  238.    Turner  y.  Beaurain, 

Maberley  y.  Robins,  6  Taunt.  626.  ib.  239.  Kicharda  y.  Barton,  1  Esp. 

8  Lee  y.  Munn,  )  Moore,  (C.  P.)  481.  N.  P.  C.  268. 

1  Holt.  669.  8  Taunt.  46.  S.  C.  7  Camfield  y.  Gilbert,  4  Esp.  N.  P.  C. 

t  Per  Burrough,  J.  Lee  y.  Munn,  8  221. 

Taunt.  55. 
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Where  leasehold  premises  are  sold  by  auction,  and  the  lease 
containing  the  usual  covenant  to  repair  is  produced  and  read 
to  the  bidders,  if  a  part  of  the  buildings,  e.  g.  a  summer- 
house,  demised  and  described  in  the  lease,  has  been  pulled 
down  before  the  sale,  the  purchaser  is  not  bound  to  com- 
plete the  purchase,  and  may  recover  his  deposit.  N.  The 
summer-house  was  not  described  in  the  particulars  of  sale  '. 

Assumpsit  for  money  had  and  received*.  Plea,  N.  A. 
This  action  was  brought  to  recover  the  deposit  money  paid 
by  plaintiff,  who  was  the  purchaser  of  an  annuity  sold  by 
defendant  (an  auctioneer)  at  a  pubUc  auction.  One  of  the 
conditions  of  sale  was,  that  a  good  title  should  be  made  out 
by  the  10th  of  July.  In  the  beginning  of  July  the  plaintiff 
called  on  the  seller  of  the  annuity  to  shew  him  the  title  deeds, 
but  he  not  having  them  in  possession,  gave  him  an  abstract 
of  the  title  which  did  not  mention  any  of  the  deeds.  Bear- 
croft  suggested  that  application  ought  to  have  been  made  to 
the  vendor  at  an  earlier  period,  in  order  to  enable  him  to  pro- 
cure the  title  deeds  by  the  10th  of  July.  Kenyon,  C.  J.  *'A 
seller  of  an  estate  ought  to  be  prepared  to  produce  his  tide- 
deeds  at  the  particular  day.  A  court  of  equity  will,  under 
particular  circmnstances,  enlarge  the  time^ ;  but  then  the  cir- 
cumstances entitling  him  to  such  indulgence  must  clearly  ap- 
pear, which  is  not  the  case  in  this  instance.  It  is  objected, 
that  the  plaintiff  had  no  right  to  the  possession  of  the  deeds : 
but  though  he  had  no  right  to  keep  them,  he  had  a  right  to 
inspect.  A  coiirt  of  equity  would  have  obliged  the  vendor  to 
give  attested  copies  of  the  deeds  at  his  own  expense,  with 
an  undertaking  to  produce  them  thereafter  at  the  vendee^s 
expense  for  the  support  of  his  tide.  As  the  seller  has  here 
failed  in  completing  his  engagement,  plaintiff  is  entitled  to  a 
return  of  the  deposit.  Verdict  for  plaintiff  280/.  amount  of 
deposit. 

An  action  for  money  had  and  received  was  brbught  to  re- 
cover the  amount  of  a  deposit  paid  by  the  plaintiff  to  the  de- 
fendant ^,  on  an  agreement  for  the  purchase  of  an  estate,  the 
defendant  having  failed  to  make  out  a  good  tide  on  die  day 
when  the  purchase  was  to  be  completed.  The  abstract  of  the 
title  delivered  to  the  plaintiff  began  in  the  year  17^3,  and 
after  reciting  that  die  deeds  relating  to  the  estate  had  been 
lost,  stated  a  fine  and  non-claim.     Upon  inquiry  it  was  found 

z  Granger  v.  Worms,  4  Campb.  83.  Ves.  jun.  689.  Cited  also  by  Graham^ 

a  Berry  v.  Young,  2  Esp.  N.  P.  C.  640.  Baron,  in  Omerod  y.  Hardman,  5  Ves. 

b  Langford  v.  Pitt,  2  P.  Williams,  630.  jun.  737.  See  also  Wynn  v.  Moxgan, 

But  see  Lloyd  v.  Collett,  in  Court  of  7  Vescy,  202. 

Chancery,  28th  Nov.  1793,  on  motion  c  Cornish  ▼.  Rowley,  6.  R.  Middlesex 

for  injunction.    4  Bro.  C.  C.  469.    4  Sittings  after  M.  T.  40  G.  8.  MSS. 
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that  the  fact  of  the  deeds  having  been  lost  was  not  true.  The 
counsel  for  the  defendant  said,  they  were  ready  to  make  out 
a  good  title.  Kenyon,  C.  J.  '^  As  to  the  sentiments  which  I 
have  long  entertained  relative  to  the  purchase  of  real  estates, 
I  find  no  reaton  for  receding  from  them.  They  have  been 
confirmed  by  conversing  with  those  whose  authority  is  much 
greater  than  mine.  The  vendor  must  be  prepared  to  make 
out  a  good  title  on  the  day  when  a  purchase  is  to  be  com- 
pleted. Indulgence,  I  am  aware,  is  often  given  for  the  pur- 
pose of  procunng  probates  of  wlUs,  letters  of  administration^ 
and  acts  of  parliament.  But  this  indulgence  is  voluntary  on 
the  part  of  the  intended  purchaser ;  it  is  the  duty  of  the  seller 
to  be  ready  to  veri^  his  abstract  at  the  day  on  which  it  was 
agreed  that  the  purcnase  should  be  completed.  If  the  seller 
deliver  an  abstract,  setting  forth  a  defective  tide,  the  plain- 
tiff may  object  to  it.  No  man  was  ever  induced  to  take  a 
title  like  the  present.  A  fine  and  non-claim  are  good  spUces 
to  another  title,  but  they  will  not  do  alone.  There  are  many 
exceptions  in  the  statute  in  favour  of  infants,  femes  covert, 
&c.  Erskine  for  the  defendant:  ^^Do  I  understand  your 
Lordship  to  say,  that  though  the  defendant  can  now  make 
out  a  good  title,  yet  as  that  title  did  not  form  a  part  of  the 
abstract,  the  plaintiff  may  avail  himself  oi  that  circum- 
stance ?^'  Kenyon,  C.  J.  *^  He  certainly  may,  and  avoid  the 
contract.  When  the  abstract  is  delivered  by  the  seller,  he 
must  be  able  to  verify  it  by  the  title  deeds  in  his  possession. 
As  a  good  title  was  not  made  out  at  the  day  fixed,  I  shall  di- 
rect the  jury  to  find  a  verdict  for  the  deposit,  with  interest  up 
to  that  day.'^  The  jury  found  a  verdict  for  the  plaintiff  ac- 
cordingly. In  the  foregoing  case  the  deposit  was  paid  to  one 
of  the  parties ;  but  where  the  deposit  is  directed  to  be  paid  to 
the  auctioneer,  he  is  entitled  to  retain  it  until  the  contract  is 
completed,  widiout  paying  interest  for  it,  because  he  is  consi- 
dered as  a  stakeholder  ^  or  depositary.  To  obviate  this,  where 
the  amount  of  the  deposit  is  large,  it  should  be  stipulated, 
that  pending  the  investigation  of  the  title,  the  deposit  should 
be  invested  in  exchequer  bills. 

A  contract  to  make  a  good  title  means  a  title  good  both  at 
law  and  in  equity.  Therefore,  in  an  action  ^  to  recover  back 
the  deposit  on  a  purchase,  upon  the  vendor's  failure  to  make 
a  good  title,  a  court  of  law  will  collaterally  inquire  whether 
the  title  be  good  in  equity.  And  where  upon  a  sale  ^,  there 
is  such  a  doubt  upon  the  vendor's  title  as  to  render  it  pro- 
bable, that  the  purchaser's  right  may.  become  a  matter  of  in- 

d  Harrington  ▼.  Hoggart,  1  B.  ft  Ad.    f  Curling  v.  Shuttleworth,  6  Bingh. 

677.  and  ante,  p.  177.  121. 

e  >aberley  v.  Kobins,  5  Taunt.  625.  * 
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vestigation,  the  court  will  not  compel  the  purch&ser  to  com^ 
plete  the  purchase.  But  in  assumpsits^  to  recover  a  deposit 
upon  a  purchase,  upon  an  allegation  that  the  defendant  has 
ffuled  to  make  proper  title,  the  Court  of  C.  B.  will  not  con- 
sider, whether  me  title  is  of  a  doubtful  description,  such  as  a 
court  of  equity  would  not  compel  an  unwilling  purchaser  to 
take,  but  simply  whether  the  defendant  has  or  has  not  a  legal 
title  to  convey.  In  every  contract  for  the  sale  of  an  existing 
lease,  there  is  an  implied  undertaking  by  a  vendor  (if  the 
contrary  be  not  stipulated  in  express  terms)  to  make  out  the 
lessor's  title  to  demise  ^ ;  and  from  the  short  residue  of  the 
term,  the  small  value  of  the  property,  and  the  absence  of  any 
premiimi  for  the  lease,  it  cannot  be  inferred,  that  the  vendee 
mtended  to  waive  his  right  to  call  for  the  production  of  the 
lessor's  title. 

Auctioneers  who  take  upon  themselves  to  describe  in  their 
particulars  the  property  to  be  sold,  should  truly  describe  it  ^ ; 
for  the  buyers  act  on  the  faith  of  those  descriptions.  A 
written  paper,  delivered  by  an  auctioneer  to  a  bidder  to  whom 
lands  were  let  by  auction,  containing  the  description  of  the 
lands,  the  term  for  which  they  were  let  to  the  bidder,  and 
the  rent  payable,  is  not  such  a  memento  of  an  agreement  as 
requires  a  stamp,  imless  it  be  signed  by  some  of  the  parties 
or  by  tiie  auctioneer :  nor  is  it  such  a  writing  as  wiU  exclude 
parol  evidence '^;  but  if  signed  by  the  auctioneer,  and  deU- 
vered  to  the  bidder,  it  ought  to  be  stamped^ 

A  lessee  of  lands  subject  to  a  covenant  against  certain  ob- 
noxious trades,  with  a  proviso  for  re-entry,  granted  under- 
leases of  houses  erected  on  the  land,  not  containing  a  similar 
covenant  and  proviso:  it  was  Jiolden™,  that  a  purchaser  by 
auction  of  houses  on  the  same  land,  and  of  the  improved 
ground-rents  of  tiie  houses  so  underlet,  might  recover  his  de- 
posit, this  omission  in  tiie  under-leases  not  having  been  men- 
tioned in  the  conditions  of  sale.  In  an  action  against  the 
vendor  of  an  estate  to  recover  tiie  deposit  on  a  contract  for 
the  purchase,  if  the  defendant,  on  notice,  produce  the  con- 
tract, tiie  plaintiff  need  not  prove  its  execution,  or  by  the  sub- 
scribing witness  °;  for  an  instrument  produced  on  notice  by  a 
party  claiming  an  interest  under  it,  does  not  require  to  be  so 
proved. 

g  Boyman  v.  Outdi,  7  Bingh.  370.  S.  434^    iDgnun  y.  Laa,  2  Oampb. 

h  Souter  y.  Drake,  5  B.  &  Ad.  902.  621.     Adams  y.  Fairbain,  2  Stark. 

3  Nev.  &  Man.  40.  overruling  Ab-  N.  P.  C.  277. 

bott,  C.  J.  in  George  y.  Pritchard,  1   Kamsbottom  v.  Mortley,  2  M.  and  S. 

Ryan  &  Moody,  417.  44&. 

i   Coverley  y.  Burrell,  5  B.  and  A.  267.  m  Waring  v.  Hoggart,  1  R.  and  M.  39. 

k  Phillips  on  Evid.  630.  6th  ed.  cites  n  Bradsbaw  v.  Bennett,  2  M.  k  Malk. 

Ramsbottom  v.  Tunbridge,  2  M.  and  143. 
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I.  Of  the  Alterations  made  in  the  Bankrupt  Laws  by  Stat. 
6  Geo.  4.  c.  16.;  I  ^  2  W.4.  c.  56.  establishing  a  Court  of 
Bankruptcy,  and  other  Statutes. 

1  HE  legislature  having  deemed  it  expedient  to  amend  the 
laws  relating  to  bankrupts^  and  to  simplify  the  language 
thereof^  and  to  consolidate  the  same  in  one  act,  and  to  make 
other  provisions  respecting  bankrupts,  by  a  statute^  (which 
passed  on  the  2nd  of  May,  1825,  to  take  effect  on  the  1st 
of  September  in  that  year,)  (1)  repealed  the  following  sta- 
tutes: 

(1)  A  commission  sued  out  on  Sept.  8thy   1825,  upon  an  act  of 
bankruptcy  committed  in  the  July  preceding,  not  supported.    Maggs 
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34  &  35  H.  8.  c.  4.  36  G.  3.  c.  90. 

13  Eliz.  c.  7.  37  G.  3.  c.  124. 

1  Jac.  1.  c.  15.  45  G.  3.  c.  124. 

21  Jac.  1.  c.  19.  46  G.  3.  c.  135. 

13  &  14  Car.  2.  c.  24.  49  G.  3.  c.  121. 

10  Anne,  c.  15.  56  G.  3.  c.  137. 

7  G.  1.  c.  31.  1  G.  4.  c.  115. 

5  G.  2.  c.  30.  3  G.  4.  c.  74. 

19  G.  2.  c.  32.  3  G.  4.  c.  81. 

24  6.  2.  c.  57.  5  G.  4.  c.  98. 

4  G.  3.  a  33. 

The  statute  of  6  Geo.  4.  in  many  of  its  provisions  corres- 
ponds with  the  enactments  of  former  statutes,  and  therefore, 
m  the  following  pages,  such  of  the  decisions  as  have  been 
made  on  the  construction  of  those  statutes,  and  are  likely  to 
occur  again,  will  be  re-inserted. 

In  January,  1 832,  a  Court  of  Bankruptcy  was  established, 
consisting  now  of  three  judges,  and  six  commissioners  ^  It  is 
a  court  of  law  and  equity,  and  has  all  the  powers  and  privi- 
leges incident  to  a  court  of  record^.  The  three  judges  form 
a  court  of  review,  and  have  superintendance  and  control  in 

a  Stat.  1  &2  W.  4.  c.  66.  b  S.  1.  and  declaratory  enactment  in 

5  &  6  W.  4.  c.  29.  8.  25. 


V.  Hunt,  4  Ring.  212;  Hewson  v.  Heard,  9  B.  &  C.  754.  S.  P. 
Palmer  v.  Moore,  9  B.  &  C.  754.  S.  P.  So  where  the  trading  had 
ceased  before  the  Ist  of  September,  1825.   Surtees  v.  Ellison,  9  B.  & 

C.  750.  See  also  exp.  Chambers,  2  Mont.  &  Ayr.  440.  But  where 
the  act  of  bankraptcy  was  committed  in  March,  1825,  and  the  com- 
mission issued  in  July  following,  the  Court  held  that  the  commission 
might  be  supported;  for  there  were  certain  statutes  in  force,  in 
March,  1825,  when  the  act  of  bankraptcy  was  committed,  and  the 
same  "statutes  were  in  force  in  July  when  the  commission  issued. 
Philips  V.  Hopwood,  10  B.  &  C.  39.  Acts  of  trading  before  the  stat. 
6  Geo.  4,  came  into  operation  have  been  holden  to  be  admissible  in 
evidence,  to  shew  quo  animo  acts  of  trading  after  the  statute  were 
done.  Worth  V.  Budd,  2  B.  &  Ad.  172.  Plaintiff  having  proved 
under  a  commission  of  bankrupt  in  1816,  was  holden  to  be  estopped 
from  suing  for  the  s^e  debt,  after  the  passing  of  the  6th  Geo.  4. 
c.  16.  although  that  statute  had  repealed  the  49  Geo.  3.  c.  121. 
which  makes  proof  of  a  debt  an  election  not  to  sue.  Adames  v.  Bnd- 
ger,  8  Bingh.  314.  A  commission  may  be  supported  on  a  debt  ac- 
cruing before  the  bankrupt  became  a  trader  and  an  act  of  bank- 
ruptcy committed  after  he  has  ceased  to  be  a  trader.  Bailie  v.  Grant, 

D.  P.  9  Bingh.  121. 
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all  matters  of  bankruptcy^^  co-extensive  with^  but  not  exceed- 
ing^  the  chancellor's  former  jurisdiction^  and  subject  to  an  ap- 
peal® to  the  chancellor  on  matters  of  law  and  equity,  or  on 
the  refusal  or  admission  of  evidence  only.  Whether  a  man 
be  a  trader  is  a  question  of  fact  on  which  an  appeal  does  not 
he'. 

The  six  commissioners  are  formed  into  two  subdivisions 
courts,  consisting  of  three  commisspners  for  each  court,  and 
have  eH  the  powers^  which  former  commissioners  had,  pro- 
vided that  no  single  commissioner  shall  have  power  to  commit^ 
any  bankrupt  or  other  person  examined  before  him,  otherwise 
than  to  the  custody  of  an  officer  of  the  court,  to  be  detained 
and  brought  up  within  three  days  before  Subdivision^  Court 
or  Court  of  Review.     In  every  case  where  the  lord  chancellor 
had,  by  any  former  act,  power  to  issue  a  commission^  he> 
M.  R.,  y.  C.  and  each  of  the  masters  in  chancery  acting  trn- 
der  a  special  appointment  from  the  lord  chancellor,  may  issue 
a  fiat^,  in  lieu  of  a  commission,  authorising  the  cremtor  to 
prosecute  his  complaint  in  the  Court  of  Bankruptcy,  or  else- 
where, before  such  persons  as  shall  be  appointed  in  the  fiat^ 
who  are  to  have  like  power  as  if  appointed  by  commission  trnder 
great  seal.    The  provisions^  of  former  acts,  and  all  rules  and 
orders  then  in  force,  extend  to  this  act,  and  flats  issued  under 
it,  to  all  purposes,  as  if  such  fiat  were  a  commission  under 
the  great  seal,  except  as  otherwise  directed  by  this  act. — 
Traders  disputing^  the  adjudication  are,  within  a  Hmited  time^ 
to  present  a  petition  for  reversal  to  the  Court  of  Review,  who 
are  to  decide  thereon,  having  power,  if  they  think  fit,  to  di- 
rect issues  for  a  trial  by  jury  before  the  chief  judge,  or  one  or 
more  of  the  other  judges,  of  matters  of  facts  affecting  the 
validity  of  the  adjudication. 

Upon  the  reversal  of  any  adjudication,  chancellor  may 
order  fiat  to  be  rescindedP,  and  such  order  shall  have  the  var 
lidity  of  a  supersedeas  of  a  former  commission  imder  existing 
laws.  The  chancellor  is  empowered  4  to  appoint  official  assig- 
nees, not  exceeding  thirty,  one  of  which  is  to  be,  in  all  cases, 
an  assignee  of  each  bankrupt's  estate,  with  the  assignees 

c  S.  2.  k  Exp,  Lampon,  1  Mont  L  Ayr.  245. 
d  Exp.  Lucas,  1  Mont,  k  A  jr.  103.  See  enlarged  powers  of  subdivision 

e  S.  3.   Exp.  Keys,  1  Mont,  k  Ayr.        courts  in  5  &  6  W.  4.  c  29,  s.  23, 

226.  240.  4,  6. 

f  Exp.  Hinton,  2  Dea.  k  Ch.  407.  1  S  12 

g  S«  6.  n  S.  1 6. 

h  S.  7.  See  also  5  &  6  W.  4.  c.  29.  o  S.  17. 

s.  23,  4.  p  S.  19. 

i   See  5  &  6  W.  4.  c.  29.  s.  25.  and  q  S.  25. 

K.  V.  Faulkner,  2  Cr.  M.  &  R.  525. 
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chosen  by  the  creditors.  Real  and  personal  estate  is  to  be' 
received  by  official  assignee  alone^  except  where  otherwise  di- 
rected by  court.  The  personal  estate<i  of  bankrupt,  present 
and  future,  becomes  vested  in  the  assignees  without  any 
deed,  by  virtue  of  their  appointment;  and  so  in  case  of 
death  or  removal,  in  new  assignee.  So  present  and  future 
real  estate',  in  united  kingdom  or  colonies,  vests  in  assignees 
without  any  deed  of  conveyance,  with  a  proviso",  that  in  cases 
where  the  conveyance  would  require  to  be  registered,  a  certi- 
ficate of  appointment  of  assignees  shall  be  registered. 

It  must  be  remarked  here,  that  the  statute  for  abolishing 
fines  and  recoveries,  3  &  4  W.  4.  c.  74.  expressly  repeals  the 
stat.  6  Geo.  4.  c.  16.  s.  65.  so  far  as  relates  to  estates  tail,  and 
to  that  extent  also  virtually  repeals  the  26th  section  of  the 
1st  and  2nd  W.  4.  c.  56.  and  empowers^  any  commissioner 
acting  in  any  fiat,  by  deed,  enrolled  within  six  months  after 
its  execution,  to  dispose  of  the  lands  of  any  bankrupt,  tenant 
in  tail,  to  any  purchaser,  for  the  benefit  of^  his  creditors,  and 
to  create,  by  such  disposition,  as  large  an  estate  as  the  bank- 
rupt himself  could  have  done  under  the  act.    The  statute 
1  and  2  W.  4.  c.  56.  is  still  in  force  in  respect  of  real  estates 
of  which  a  bankrupt  is  seised  in  fee ;  and,  indeed,  also  res- 
pecting his  estates  tail,  until  they  are  conveyed  by  the  com- 
missioners.    But  the  commissioners  appear  to  be  the  proper 
parties  to  qonvey  the  bankrupt's  estate  tail,  under  the  statute 
3  and  4  W.  4.  c.  74.  s.  56.  and  the  assignees  the  proper  par- 
ties to  convey  the  bankrupt's  estates  in  fee  simple,  imder  the 
1  and  2  W.  4.  c.  56^     By  stat.  3  and  4  W.  4.  c.  74.  s.  67. 
assignees  are  empowered  to  recover  rents  of  the  lands  of  a 
'bankrupt,  of  which  the  commissioner  has  power  to  make  dis- 
position, and  to  enforce  covenants,  as  if  entitled  to  the  rever- 
sion, until  such  disposition  made,  or  until  it  is  ascertained 
that  such  disposition  is  not  required.    This  clause  applies  to 
all  copyhold  lands ;  but  as  to  lands  of  any  other  tenure,  to 
such  only  as  the  commissioner  may  dispose  of  after  the  bank- 
rupt's death. 

Formerly  a  commission  might  have  been  superseded,  on  the 
ground  of  concert  between  the  petitioning  creditor,  his  soli- 
citor, or  agent,  or  any  of  them,  and  the  bankrupt,  &c. ;  but 
that  is  now  abolished*.    A  subsequent  statute^  directs,  that 

q  S.  25.  will  find  the  other  proTisions  of  this 

T  S.  26.  act  relating  to  bankrupt's  real  es- 

8  S.  27.  tates. 

t  3  &  4  W.  4.  c.  74.  s.  56.  z  S.  42,  and  post 

u  tiee  Cru.  Dig.  vol.  1 ,  p.  88.  4th  ed.  y  2  &  3  W.  4.  c.  1 14.  s.  1^ 
by  H.  H.  White,  where  the  reader 
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£be  records  and  proceedings  under  former  commissions  shall 
be  removed  into  the  Court  of  Bankruptcy.  Any  one  judge 
may^  upon  application^  direct  any  commission*  heretofore 
issued  to  be  entered  on  record.  A  similar  provision  is 
made  with  respect  to  fiats^^  adjudications  of  bankruptcy,  ap- 
pointments of  assignees,  depositions,  or  other  proceedings, 
which  must  be  strictly  attended  to;  for  unless  the  fiats,  &c. 
are  duly  entered  of  record,  pursuant  to  this  provision,  they 
cannot  be  received  in  evidence  in  any  court  of  law  or  equity^. 
In  the  case  of  the  death  of  witnesses,  the  depositions  so  en- 
tered of  record,  or  duly  authenticated  copies,  may  be  read®  in 
evidence.  The  ninth  section  enacts,  that  upon  the  produc- 
tion in  evidence  of  any  commission,  fiat,  adjudication,  assign- 
ment, appointment  of  assignees,  certificate,  depositions,  or 
other  proceeding  in  bankruptcy,  purporting  to  be  sealed  with 
the  seal  of  the  Court  of  Bankruptcy,  or  of  any  writing  pur- 
porting to  be  a  copy  of  any  such  document,  and  purporting 
to  be  sealed  as  aforesaid,  the  same  shall  be  received  as  evi- 
dence of  such  documents  respectively,  and  of  the  same  havine 
been  so  entered  of  record,  wimout  any  proof  thereof:  provided 
that  all  fiats,  and  proceedings  under  the  same,  which  may 
have  been  entered  of  record  before  the  passing  of  this  act, 
shall  and  may,  upon  the  production  thereof,  with  the  certifi- 
cate thereon,  purporting  to  be  signed  by  the  person  so  ap- 
pointed to  enter  proceemngs  in  bankruptcy,  or  by  lus  deputy, 
be  received  as  evidence  of  the  same  having  been  duly  entered 
of  record. 


II.  Of  Persons  liable  to  be  Bankrupts. 

Any  person  being  a  trader,  and  capable  of  contracting  in 
the  way  of  trade,  may  become  a  bankrupt.  Lord  Hardwicke, 
Ch.  refused  to  supersede  a  commission  (2)  which  had  been 
taken  out  against  a  clergyman,  who  was  proved  to  have  been 
a  trader  and  had  committed  an  act  of  bankruptcy,  although 
it  was  urged,  that  clergymen  were  prohibited  from  trading,  by 
Stat.  21  H.  8.  c.  13.  s.  5.  and  that  all  contracts  made  by  them 


z  s.  4. 
a  is  5. 


b  2&3  W.  4.  c.  114.  s.  8. 
c  S.  7. 


(2)  The  retider  should  be  reminded,  that  the  commission  is  now 
abolished,  and  the  fiat  is  substituted  in  its  place  by  1  &  2  W.  4. 
c.  56.  s.  12  ;  it  is,  however,  necessary  to  retain  the  word  throughout 
this  chapter,  with  reference  to  the  old  law  on  this  subject. 
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in  trade,  were,  by  that  statute,  declared  to  be  void.  Ex  parte 
Meymoty  1  Atk.  196.  See  also  p.  201  of  the  same  book, 
where  Lord  Hardwicke  said,  that  a  commission  of  bank- 
ruptcy had  been  taken  out  against  a  peer,  an  Earl  of  Suf- 
folk, for  trading  in  wines ;  and  though  there  might  be  some 
powers  that  the  commissioners  of  bankrupts  could  not  exer- 
cise against  a  peer,  yet,  notwithstanding  this,  he  might  be 
liable  to  a  commission  of  bankruptcy,  if  he  would  trade. 
See  also  Htgkmore  v.  MoUopy  1  Atk.  206.  where  Lord  Hard- 
wicke said,  that  a  public  officer,  as  an  exciseman,  &c.  made 
himself  subject  to  the  bankrupt  law.  A  feme  covert,  sole 
trader,  according  to  the  custom  of  London,  may  bind  herself 
by  contracts  made  for  the  support  of  her  trade,  and  conse- 
quently a  conmiission  of  bankrupt  may  be  taken  out  against 
her,  with  respect  to  her  separate  effects  in  trade*. 

By  the  second  section  of  the  statute  6  6.  4.  c.  16.  the  fol- 
lowing persons  are  deemed  to  be  traders  liable  to  become 
bankrupt: — 

Bankers,  Dyers, 
Brokers,  Pnnters, 
Persons  using  the  trade  or  Bleachers, 
profession   of  a  scrivener.  Fullers, 
receiving  other  men's  mo-  Callenderers, 
nies   or  estates  into  their  Cattle  or  sheep  salesmen, 
trust  or  custody.  All  persons  using  the  trade 
Persons    insuring    ships    or  of  merchandize,  by  way  of 
their  freight,  or  other  mat-  bargaining,  exchange,  bar- 
ters, agamst  perils  of  the  tering,    commission,    con- 
sea,  signment,  or  otherwise,  in 
Warehousemen,  gross,  or  by  retail. 
Wharfingers,  AU  persons  who,  either  for 
Packers,  themselves,  or  as  agents  or 
Builders,  (3)  factors    for    others,    seek 
Carpenters,  their  living  by  buying  and 
Shipwrights,  selling,  or  by  buying  and 
Victuallers,  letting  for  hue,  or  by  the 
Keepers  of  inns,  taverns,  ho-  workmanship  of  goods  or 
tels,  of  coffee-houses.  (4)  commodities. 

d  Laviev.  Phillips,  3  Butt.  1776. 1  BLR.  570.  See  also  Exp.  Franks,  7  Bingh.  762. 


(3)  See  Ex  parte  Neirincks,  2  Mont.  &  Ayr.  384 ;  1  Deac.  78. 

(4)  "  The  word  hotel  is  not  used  in  the  sense  of  the  old  word 
hostel,  for  that  means  what  is  now  termed  an  inn ;  and  as  the  word 
um  precedes,  it  could  scarcely  have  been  intended  to  designate  the 
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III.  Of  Persons  not  liable  to  be  Bankrupts. 


Farmer,  (5) 
Grazier, 

Common  labourer, 
Workman'for  hire. 
Receiver-general  of  the  taxes. 


Member  of,  or  subscriber  to, 
any  incorporated  comimer- 
cial  or  trading  companies, 
established  by  charter  or 
act  of  parliament. 


See  the  2nd  section  of  stat.  6  Geo.  4.  c.  16. 


IV.  Of  the  several  Acts  of  Banknqftqf. 
By  s.  3.  If  any  such  trader  shall — 


1.  Depart  this  realm, 

2.  Being  out  of  this  realm, 
shall  remain  abroad, 

3.  Depart  from  his  dwelling 
house, 

4.  Otherwise  absent  himself, 

5.  Begin  to  keep  his  house, 

6.  Suffer  himself  to  be  ar- 
rested for  any  debt  not 
due, 

7.  Yield  himself  to  prison, 

8.  Suffer  himself  to  be  out- 
lawed. 


9  Procure  himself  to  be  ar- 
rested, or  his  goods,  mo- 
ney, or  chattels,  to  be  at- 
tached, sequestered,  or 
taken  in  execution, 

10.  Make  or  cause  to  be 
made,  either  within  this 
realm,  or  elsewhere^  any 
fraudulent  grant,  or  con- 
veyance of  any  of  his 
lands,  tenements,  goods, 
or  chattels,  or 


same  thing  by  both.  The  modem  word  is  introduced  from  the 
French,  and  rather  impUes  a  house  to  which  people  resort  for  lodging, 
than  for  the  sort  of  entertainment  which  is  to  be  procured  only  at  an 
inn." — Per  Tindal,  C.  J. ;  Smith  v.  Scott,  9  Bingh.  17,  in  which  case 
it  was  holden,  that  the  keeper  of  a  private  lodging-house,  who  also 
sought  a  profit  by  furnishing  her  guests  with  provisions,  although 
such  provisions  were  set  apart  as  the  separate  property  of  each  guest, 
was  liable  to  the  bankrupt  laws.  R.,  a  livery-stable  keeper,  bought 
provender,  and  sold  it  to  his  customers,  and  any  who  appUed  for  it» 
as  is  done  in  all  Uvery-stables ;  it  was  holden,  a  sufficient  trading. 
Carman  v.  Denew,  10  Bingh.  292. 

(5)  See  Carter  V.  Dean,  1  Swans.  64;  Ex  parte  Lavender,  4Deac. 
&  Chit.  487  ;  2  Mont.  &  Ayr.  103. 
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11.  Make^  or   cause    to    be  12.  Make>    or    cause  to   be 
made,  any  fraudulent  sur-  made,  any  fraudulent  gift, 

render  of  any  of  his  copy-  delivery,  or  transfer  of  any 

hold  lands,  or  tenements,  of  his  goods  or  chattels, 

or 

With  intent  to  defeat  or  delay  his  creditors. 

By  s.  4.  a  conveyance  of  all  a  trader's  property  by  deed  to  a 
trustee,  for  the  benefit  of  all  the  creditors,  (where  the  trustee 
executes  within  15  days  after  the  trader,  and  both  executions 
are  attested  by  an  attorney,  -and  notice  containing  date  and 
execution  of  aeed  and  name  and  abode  of  trustee  and  attor- 
ney is  published  in  Gazette  and  newspapers,  as  die  act  di- 
rects,) is  not  an  act  of  bankruptcy,  unless  a  commission  issue, 
within  six  calendar  months,  from  the  execution  thereof,  by 
such  trader.     By  s.  5.  A  trader  having  been  arrested,  or  com- 
mitted to  prison  for  debt,  or  on  any  attachment  for  non-pay- 
ment of  money,  and  upon  such  arrest,  &c.  or  upon  any  de- 
tention for  debt,  lying  in   prison  for  twenty-one  days,  or 
having  been  arrested,  or  committed  to  prison  for  any  other 
cause,  and  lying  in  prison  for  twenty-one  days  after  any  de- 
tainer for  debt  lodged  against  him,  and  not  discharged,  or 
having  been  arrested,  &c.  shall  escape  out  of  custody,  shall 
be  deemed  to  have  committed  an  act  of  bankruptcy,  from 
the  time  of  such  arrest,  commitment,  or  detention,  pro- 
vided that  if  any  such  trader   shall  be  in  prison  at  the 
time  of  the  commencement  of  this  act,  he  shall  not  be 
deemed  to  have  committed  an  act  of  bankruptcy,  by  ly- 
ing in   prison,   until  he  shall  have  lain  in  prison  for  the 
period  of  two  months.     By  s.  6.  If  any  sudi  trader  shall 
file  in  the  office  of  the  secretary  of  bankrupts,  a  declaration 
in  writing,  signed  by  such  trader,  and  attested  by  an  attor- 
ney, that  he  is  insolvent  or  unable  to  meet  his  engagements, 
the  secretary  of  bankrupts  or  his  deputy,  shall  sign  a  memo- 
randum that  such  declaration  hath  been  filed,  which  memo- 
randum shall  be  authority  for  the  printer  of  the  London 
Gazette,  to  insert  an  advertisement  of  such  declaration,  and 
every  such  declaration,  after  such  advertisement,  shall  be  an 
act  of  bankruptcy  at  the  time  when  it  was  filed,  but  no  com- 
mission shall  issue  thereupon,  unless  sued  out  within  two 
calendar  months  next  after  the  insertion  of  such  advertise- 
ment, and  unless  such  advertisement  shall  have  been  inserted 
in  the  Gazette  within  eight  days  after  such  declaration  was 
filed.    The  docket  is  not  to  be  struck  before  four  days  in 
London,  or  before  eight  days  in  the  country,  after  the  inser- 
tion of  die  advertisement,  and  the  Gazette  is  evidence  of  the 
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declaration  having  been  filed :  and  by  s.  7«  such  declaration 
having  been  concerted  or  agreed  upon  between  the  bankrupt 
and  any  creditor,  or  other  person,  shall  not  invalidate  the 
commission.  By  s.  8.  If  any  such  trader  shall,  after  docket 
struck,  pay  to  the  person  or  persons  who  struck  the  same,  or 
any  of  them,  money,  or  give  or  deliver  to  any  such  person  any 
satisfaction  or  security  for  his  debt,  or  any  part  thereof, 
whereby  such  person  may  receive  more  in  the  poimd  than 
other  creditors,  such  payment,  gift,  delivery,  satisfaction,  or 
security,  shall  be  an  act  of  bankruptcy ;  and  if  any  commis- 
sion shall  have  issued  upon  the  docket  so  struck,  the  Lord 
Chancellor  may  either  declare  such  commission  to  be  valid, 
and  direct  the  same  to  be  proceeded  in,  or  may  order  it  to  be 
superseded,  and  a  new  commission  may  issue,  and  such  com- 
mission may  be  supported,  either  by  proof  of  such  last-men- 
tioned or  of  any  other  act  of  bankruptcy ;  and  every  person 
80  receiving  such  money,  gift,  delivery,  satis&ction,  or  security 
as  aforesaid,  shall  forfeit  his  whole  debt,  and  also  repay  or 
deliver  up  such  money,  &c.,  or  the  full  value  thereof,  to  such 
persons  as  the  commissioners  shall  appoint,  for  the  benefit  of 
the  creditors.  By  s.  9.  If  any  such  trader  having  privilege 
of  parliaTneaty  shall  commit  any  of  the  aforesaid  acts  of 
bankruptcy,  a  commission  of  bankrupt  may  issue  against  him, 
but  he  shall  not  be  subject  to  be  arrested  or  imprisoned  during 
the  time  of  such  privilege,  except  in  cases  hereby  made  felony. 
By  s.  10.  If  a  creditor  of  a  trader,  having  privilege  of  par^ 
UamerUy  to  the  amount  required  to  support  a  commission, 
shall  file  an  affidavit  in  any  court  of  record  at  Westminster, 
that  such  debt  is  due  to  him,  and  that  such  debtor  is  such 
trader,  and  shall  sue  out  of  the  same  court  a  summons  against 
such  trader,  and  serve  him  with  a  copy,  if  such  trader  shall 
not,  within  one  calendar  month  after  personal  service  of  such 
summons,  pay,  secure,  or  compound,  or  enter  iato  a  bond 
with  two  sufficient  sureties  to  pay  such  sum  as  shall  be  re- 
covered, with  costs,  and  within  one  calendar  month  next  after 
Eersonal  service  of  such  summons  cause  an  appearance  to 
e  entered  to  the  action,  every  such  trader  shall  be  deemed 
to  have  committed  an  act  of  bankruptcy  from  the  time  of  the 
service  of  such  summons.  By  s.  II.  A  similar  provision  is 
made  as  to  traders  having  privilege  of  parliament,  who  dis- 
obey the  order  of  any  court  of  equity,  or  in  bankruptcy  or 
lunacy^  for  the  payment  of  money  after  service  and  peremp- 
tory day  fixed. 
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exceeding  100/.  escaped  from  the  officer,  and  fled  into  the 
house  of  another,  and  was  pursued  by  the  officer,  and  inquired 
for  at  the  house,  but  was  denied  and  the  door  kept  fast,  and 
whilst  he  remained  there  declared  that  he  did  it  for  fear  of 
other  creditors :  and,  when  it  was  dark,  returned  home  to  his 
own  house,  and  gave  directions  to  deny  him  to  any  one  tliat 
called,  and  continued  nearly  a  month  in  his  bed-chamber ;  it 
was  holden,  that  this  constituted  one  or  more  acts  of  bank- 
ruptcy, under  the  words  "beginning  to  keep  house,^'  or 
"otherwise  absenting  himself.'^  Bayly  y.  Schqfieldy  I  M. 
&  S.  338.  A  trader  having  a  counting-house^  (the  only  place 
in  which  he  carried  on  business)  in  town,  and  a  dwelling- 
house  in  the  country,  departed  from  his  counting-house,  to 
which  he  never  afterwards  returned,  taking  his  books  with 
him,  and  slept  at  his  dwelling-house  a  few  nights,  -  after 
which  he  finally  quitted  that  ^o;  it  was.  holden  that  the 
trader,  having  departed  from  his  counting-house  without  any 
intention  of  returning,  began  to  absent  himself  from  the  time 
of  such  departure,  within  the  meaning  of  this  clause,  and 
thereby  committed  an  act  of  bankruptcy  at  that  time.  If  a 
trader  leave  his  house  in  order  to  avoid  his  creditors"^,  it  will 
be  an  act  of  bankruptcy^  although  no  creditor  was  thereby 
delayed.  Where  a  trader  went  to  his  neighbour  and  told 
him  that  he  expected  to  be  arrested,  and  while  he  remained 
there  was  informed  that  a  sheriff's  officer  was  going  towards 
his  house,  upon  which  he  concealed  himself  in  the  back 
room,  and  desired  his  neighbour  to  watch,  and  when  told 
that  the  officer  had  gone  past  his  house  and  had  left  the 
street,  immediately  returned  home ;  held  that  this  was  an  act 
of  bankruptcy  within  the  foregoing  words,  although  it  ap- 
peared that  not  only  no  creditor  was  delayed,  but  that  none 
could  possibly  be  aelayed^.  So  where  a  newsvender  who 
frequented  the  Royal  Exchange  for  the  purpose  of  collecting 
intelligence  for  a  newspaper,  appointed  a  creditor  to  meet 
him  on  the  Royal  Exchange,  and  aft;erwards  directed  a  friend, 
if  the  creditor  mquired  there  for  him,  to  say  he  was  not  there ; 
held°  that  this  was  an  "otherwise  absenting  himself.^' — 
Oibbs,  C.  J.  expressed  an  opinion  in  this  case  diat  the  words 
"otherwise  absenting  himself  meant  an  absenting  himself 
from  his  creditors,  not  from  any  particular  place. 

A  trader  left  at  his  house  a  message  for  a  creditor,  who 
had  in  his  absence  called  for  a  debt,  that  he  could  spare  no 

1  Judine  v.  Da  CosseoB,  I  Bos.  &  Pul.        Liddell,  B.  R.  £.  48  G.  3.  9  East, 

N.  R.  234.  487. 

m  Hammond  y.  Hincks,  5  Esp.  N.  P.  n  Chenoweth  y.  Hay,  1  M.  and  S.  676. 

C.  139.  recognized  in  Robertson  v.  o  Gillingham  y*  Laing,  6  Taunt.  632. 
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money,  and  would  not  pay  him  that  day,  and  would  go  out 
of  the  way  and  not  return  home  till  dinner  time.  It  was 
holden,  that  it  was  for  the  jury  to  consider  whether  he  ab- 
sented himself  to  delay  a  creditor ;  and  this  evidence  war- 
ranted their  conclusion  that  he  did  notP.  So  where  he  ab- 
sented himself  from  his  house,  where  his  creditors  were,  to 
avoid  irritation  and  hsursh  language^.  So  where  he  went  to 
London  to  procure  funds',  whereby  he  was  prevented  from 
keeping  an  appointment.  The  absenting  himself  must  be 
either  from  his  place  of  abode  or  place  of  business,  or  from 
some  particular  creditor";  or  from  some  place,  to  which  he 
would  otherwise  have  gone^,  but  from  fear  of  meeting  a  she- 
riff's officer^  and  being  arrested  at  the  suit  of  a  creditor. 


5.  "  Begin  to  keep  his  House." 

The  observation  which  has  been  made  on  the  act  of  depart- 
ing the  realm  may  be  repeated  here,  viz.  that  the  beginning 
to  keep  house  with  intent  to  delay  creditors,  will  constitute 
an  act  of  bankruptcy,  although  it  is  not  proved  that  a  cre- 
ditor was  in  fact  dehtyed.  lie  intention  to  delay  creditors 
must  be  found,  in  order  to  complete  the  act  of  bankruptcy, 
but  the  time  during  which  the  debtor  has  kept  house  is  im- 
material, whether  it  be  an  hour  or  a  day^. 

The  usual  evidence  of  this  act  is  a  denial  to  a  creditor, 
who  calls  for  money.  **  A  denial  by  order  of  a  trader  to  a 
creditor  is  not  of  itself  an  act  of  bankruptcy,  but  only  evi- 
dence of  it,  and  therefore  may  be  explained.  If  a  man  is 
sick,  or  if  a  man  lives  three  days  in  business,  and  the  rest  of 
the  week  in  the  country,  this  explains  a  denial  at  any  other 
house  or  lodging  at  any  other  part  of  the  town,  saying,  ^  Go 
to  the  shop.'  On  the  other  hand,  it  is  not  necessary,  in 
order  to  constitute  a  denial  an  act  of  bankruptcy,  that  the 
bankrupt  should  have  given  orders  to  deny  any  particular 
person  by  name:  if  he  gives  orders  to  be  denied  to  every 
body,  it  includes  creditors,  and  is  a  keeping  the  house  withm 
the  meaning  of  the  statute.*'  Per  Lord  Mansfield,  C.  J.  in 
Rounds. Hope  and  Byde,  Co.  B.  L.  5th  edit.  p.  94.  '^Although 
an  authorized  denial  to  a  creditor,  requiring  to  see  his  debtor, 

p  Vincent  v.  Prater,  4  Taunt.  603.  t  Kobion  v.  Rolls,  9  Bingfa.  648. 

q  lb.  u  A^eed  in  Heylor  v.  Hall,  Palmer, 

r  Exp.  Lavender,  2  Mont.  &  Ayr.  1 1 .  325. 

■  Bernatconi  v.  Farebrotber,  10  B.  ft 
C.  54U. 
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is  the  most  usual  and  famiMar  evidence  of  begbumng  to  ke^ 
house  within  the  meaning  of  the  statute^  it  is  not  tiie  anJy^ 
evidence  by  which  this  may  be  proved.  If  a  trader  has  no 
servant^  the  act  cannot  be  evinced  through  such  a  medium. 
In  that  case,  if  he  shuts  himself  up  in  his  house,  debarring  all 
access  to  it,  whereby  his  creditors  are  delayed,  an  act  of  bank- 
ruptcy is  established,  by  proof  of  his  having  done  so.  The 
keeping  house,  in  the  statute,  does  not  apply  to  the  dwelling- 
house  only  of  the  party ;  hence^  closing  the  door  and  sliutters 
of  a  bank,  although  the  banker  was  not  domiciled  there,  is  a 
^  beginning  to  keep  house.**  And,  generally,  if  a  trader  se- 
cludes himself  in  his  house  to  avoid  the  fair  importunity  of 
his  creditors,  who  are  thus  deprived  of  the  means  of  commu- 
nicating with  him,  he  begins  to  keep  house  within  the  meaning 
of  the  legislature,  and  commits  an  act  of  bankruptcy.**  Per 
Lord  Ellenborough,  C.  J.  in  Dudley  v.  VaughaUy  1  Campb. 
272.  See  Bayly  v.  Schofieldy  1  M.  and  8.  338.  and  ante, 
p.  192.  ^^The  denial  of  the  party  must  be  with  an  intent  to 
delay  creditors ;  therefore  being  aenied,  when  sick  in  bed,  or 
engaged  in  company,  will  not  be  an  act  of  bankruptcy** ;  Bull. 
N.  P.  39,  40.  So  where  trader  desired  not  to  be  disturbed  at 
his  dinner,  denial  by  his  servant  to  a  creditor  was  holden  not 
an  act  of  bankruptcy.     Smith  v.  Currie,  3  Campb.  349. 

In  a  case  where  it  appeared  that  the  creditor,  to  whom  the 
denial  was  supposed  to  have  been  given  by  the  plainti£f*8 
clerk,  had  only  demanded  payment  of  a  debt,  but  had  not 
asked  to  see  the  plaintiff  personally,  and  that  die  clerk,  sup- 
posed to  give  the  denial,  had  no  specific  directions  for  giving 
it,  it  was  holden  that  such  denial  did  not  amount  to  an  act 
of  bankruptcy.  Dudley  v.  Vaughan^  1  Campb.  271.  A  per- 
son carrymg  on  business  at  Warwick,  came  occasionally  to 
London,  to  make  purchases  for  his  trade,  and,  while  in 
London,  was  frequently  at  the  counting-house  of  C.  with 
whom  he  dealt,  and  where  other  persons  were  in  the  habit 
of  calling  upon  him ;  it  was  holden,  that  desiring  C.  to  deny 
him  to  a  creditor,  whom  he  expected  to  call,  and  concealing 
himself  in  C.*s  house  when  the  creditor  called,  was  an  act 
of  bankruptcy.  Curteis  v.  WilleSy  1  R.  and  M.  58.  In 
Dickinson  v.  roordy  Barnes,  160.  it  was  holden,  that  keep- 
ing house  with  intent  to  delay  creditors,  without  an  actual 
denial,  was  sufficient;  but  in  Garret  v.  Moule,  5  T.  R.  575. 
a  different  rule  was  laid  down,  viz.  that  there  must  be  an  ac- 
tual denial  to  a  creditor,  with  intent  to  delay  him ;  and  Lord 

X  Per  Littledale,  J.,  S.  P. ;  Fisher  y.    y  Cummincr  ▼.  Baily,  6  Bingh.  363. 
Boucher,  10  B.  &C.713. 
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Kenyon^  C.  J.  md,  that  on  trials  in  cases  of  this  kind,  the 
question  had  always  been  asked,  whether  or  not  the  debtor 
was  denied  to  the  creditor.  So  in  Hawkes  v.  Sanndera,  Co. 
B.  L.  5th  edit.  p.  7^9  it  was  holden,  that  an  order  to  be  de- 
nied, without  an  actual  denial,  was  not  sufficient  (5).  But 
if  the  trader  gives  a  general  order  to  be  denied,  and  is  denied 
to  a  creditor,  it  is  sufficient^,  although  the  object  of  the  tra- 
der was  to  be  denied  to  another  creditor,  and  not  to  the  per- 
son who  called.  The  denial  must  be  to  a  creditor  who  has  a 
debt  due  to  demand^ ;  a  denial  to  the  holder  of  a  security 
payable  at  a  future  day,  will  not  be  sufficient,  although  the 
security  be  such  as  might  by  stat.  7  Geo.  1.  c.  31.  §  1,  2.  have 
been  proved  under  the  commission.  But  denial  to  the  holder 
of  a  bill,  on  the  morning  of  the  day  on  which  it  becomes 
due,  is  sufficient.  A.  being  in  bad  circumstances^  on  the 
evening  of  the  seventh  of  January,  expressed  his  fears  to 
his  clerk  that  he.  should  not  be  able  to  pay  a  bill  which 
would  become  payable  the  next  day,  and  desired  him  to 
come  earlier  than  usual  the  next  morning,  and  be  in  the 
way,  and  in  case  the  holder  of  that  bill  should  inquire 
for  him  to  deny  him.  The  holder  of  the  bill  called  the 
next  morning  before  nine  o'clock,  and  presented  the  biU 
for  payment,  when  the  clerk  said  that  his  master  was 
not  at  home.  In  the  course  of  the  day,  A.  appeared 
in  public,  and  before  five  o'clock  in  the  evening  paid  the 
bill.  The  judge  directed  the  jury  to  find  for  the  plaintiff, 
conceiving  that  the  act  of  bankruptcy  was  complete  by  the 
denial  of  a  creditor  with  intent  to  delay  him.  Several  of 
the  jury  suggested,  that,  by  the  practice  of  merchants,  the 
payer  of  thebill  has  the  whole  of  the  day  on  which  it  becomes 
due,  till  five  o'clock  to  pay  it  in.  However,  upon  the  judge's 
repeating  to  them  his  opinion,  the  jury  found  for  the  plain- 
tiff. A  motion  was  made  for  a  new  trial  on  the  ground  sug- 
gested by  the  jurv^  and  a  question  was  raised,  whether  the 
bill-holder  could  be  considered  as  a  creditor  until  after  the 
expiration  of  the  time  which^  by  the  custom,  the  payer  had 

z  Mucklow  y.  May,  1  Taunt.  479.  b  Colkett  v.  Freeman,  2  T.  R.  59. 

a  Ex  parte  Levi,  7  Vin.  Abr.  01.  pi.  14. 


(5)  S.  P.  Per  Lee,  C.  J.  in  Jackman  v.  Nightingale,  Bull.  N.  P.  40. 
and  that  therefore  it  was  necessary  to  prove  that  the  person  denied 
was  a  creditor.  Lord  Camden,  C.  J.  held,  that  being  denied  to  one 
who  came  on  behalf  of  a  creditor  was  not  sufficient.  Green's 
B.  L.  39. 

ot 
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to  discharge  it  in ;  and  it  was  contended  also  that  the  cre- 
ditor in  this  case^  supposing  him  to  be  one  then^  could  not  be 
said  to  have  been  delayed,  as  he  had  been  punctually  paid 
in  due  time,  and  could  not  have  protested  the  bill  till  after 
five  o'clock.  But  the  court  approving  the  direction  of  the 
judge,  refused  to  grant  a  rule.  There  is  no  authority  to  shew 
that. a  mere  direction  given  by  a  trader  to  his  servant  to  deny 
him  to  his  creditors  generally,  or  to  any  particular  creditor  by 
name,  not  followed  up  by  an  actual  denial,  or  by  any  other 
act  which  is  evidence  of  an  actual  beginning  to  keep  house,  is 
an  act  of  bankruptcy.  Hence  where  a  trader,  under  apprehen- 
sion of  arrest,  gave  directions  to  his  servant  to  deny  him,  iii 
case  A.,  a  sherifTs  ofScer,  called ;  it  was  holden^  that  the 
sheriff's  officer  not  having  called,  this  of  itself  was  not  any 
evidence  of  a  beginning  to  keep  house. 


7.  Yield  himself  to  Prison* 

B.  was  arrested  for  28/.,  and  although  he  had  money  suffi- 
dent  to  pay  the  debt,  yet  chose  rather  to  go  to  prison,  in 
order,  as  he  declared,  to  force  his  creditors  to  come  to  a  com- 
position. Ld.  Talbot,  C.  held  this  to  be  an  act  of  bank- 
ruptcy, but  observed,  that  if  there  had  not  been  an  intention 
to  delay  creditors,  yielding  himself  to  prison  would  not  con- 
stitute an  act  of  bankruptcy.  Exp.  Barton^  7  Vin.  Abr.  tit. 
Cred.  and  Bankr.  61,  62,  pi.  15. 


9.  Procure  himself  to  be  arrested,  or  his  goods,  money,  or  ehattels,  to 
«        be  attached,  sequestered,  or  taken  in  execution. 

It  wjus  said  by  Lord  Mansfield,  C.  J.  in  Clavey  v.  Hayley, 
Cowp.  428.  that  the  word  "  attachment,^'  being  coupled  with 
*^  arrests  and  sequestrations,''  shewed  that  the  legislature 
meant  that  sort  of  attachment  by  which  suits  are  commenced, 
and  that  they  plainly  had  in  view  the  customs  of  London, 
and  other  towns,  where  that  species  of  process  is  made  use  of. 
Hence,  where  a  person  executes  a  bond  and  warrant  of  attor- 
ney to  confess  judgment,  either  for  a  bona  fide  debt^,  or  for  a 

c  Fisher  y.  Boucher,  10  B.  ft  C.  705.       d  Harman  v.  Spottiswood,  Co.  B.  L. 

6th  edit.  p.  lUO. 
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larger  sum  than  is  really  due%  and  judgment  is  entered  up  ac- 
cordingly^ and  the  debtor's  goods  taken  in  execution^  such  ex- 
ecution is  not  an  ^^  attachment/'  and  consequently  is  not  an 
act  of  bankruptcy^  within  the  meaning  of  this  clause.  A  se- 
questration in  London  is  a  method  of  proceeding  in  an  action 
of  debt,  where  the  party  cannot  be  found ;  in  which  case,  upon 
the  action  being  entered,  the  officer  goes  to  the  warehouse  of 
the  defendant  where  the  goods  are,  and  fixes  a  padlock  on 
the  door,  and  if  the  defendant  does  not  put  in  bail  in  time, 
judgment  is  given  against  him,  and  his  goods  are  sold  in  sa- 
tisfaction. 


10,  11.  Make,  either  within  this  realm  or  elsewhere,  any  fraudulent  grant 
or  conveyance  of  any  of  his  lands,  tenements,  goods,  or  chattels,  or 
make  any  fraudulent  surrender  of  his  copyhold  lands  or  tenements, 
or  make  any  fraudulent  gift,  delivery,  or  transfer  of  any  of  his 
goods  or  chattels,  (6) 

If  a  trader,  in  contemplation  of  bankruptcy,  in  order  to  pay 
even  a  just  and  bona  fide  creditor,  or  one  who,  by  possibility 
may  become  a  creditor  (viz.  a  surety')  assigns  by  deed  alls^, 
or  even  a  part  (7)  of  his  effects  to  such  creditor,  the  deed 
is  fraudulent,  and  consequently  an  act  of  bankruptcy  within 
the  meaning  of  this  clause^.  And  the  same  rule  holds  if  the 
assignment  be  to  some  creditors,  but  in  total  exclusion  of 
others.  If  all  the  creditors  do  not  concur,  the  deed  is  frau- 
dulent and  an  act  of  bankruptcy*.  Hence  where  a  convey- 
ance by  deed  was  made  by  A.,  a  trader^,  of  all  his  eflFects,  as 
a  security  to  B.,  who  had  agreed  to  become  A.'s  banker,  and 
to  answer  his  drafts,  for  the  purpose  of  enabling  him  to  cany- 
on his  trade,  subject  to  a  defeasance  on  his  paying  such  sxmis 

e  Clayey  v  Hayley,  Cowp.  427.  field,  io  1  Burr.  477.  Kettle  v.  Ham- 

f  Hassels  v.  Simpson,  Dou^.  88*  n.  mond,   Middlesex  Sittings  after  H. 

g  Worseley  v.  Demattos,  1  Burr.  467.  7  Geo.  3.  Bull.  NP.  40. 

2  Kenyon,  218.  S.   C.     Wilson  v.  i  Eckbardt  v.  Wilson,  8  T.R.  140. 

Day,  2«  Burr.  827.  k  Worseley  v.  Demattos,  1  Burr.  467. 
h  £x  parte  Foord,  cited  by  Lord  Mans- 


(6)  A  bill  of  exchange  is  a  chattel,  within  the  meaning  of  these 
words,  the  fraudulent  delivery  or  transfer  of  which  will  constitute  an 
act  of  bankruptcy.     Cumming  v.  Baily,  6  Bingh.  363. 

(7)  The  language  of  the  old  statute  was,  conveyance  of  his  lands, 
&c. ;  but  in  6  Geo.  4.  c.  16.  the  words  are  "  conveyance  of  any  of 
his  lands,"  &c. 
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as  B.  might  advance,  with  a  covenant  that  on  faQnre  in  the 
performance  of  the  conditions,  B.  should  take  possession  of 
the  effects ;  the  conveyance  was  holden  to  be  fraudulent,  and 
an  act  of  bankruptcy,  although  the  transaction,  as  between 
the  parties,  was  fair  and  for  a  good  and  valuable  considera- 
tion ;  1st,  on  the  ground  of  A/s  remaining  in  possession  (8) 
afler  the  execution  of  the  deed,  and  thereby  obtaining  a  false 
credit;  and  2ndly,  on  the  ground  of  an  undue  preference 
having  been  given  by  the  deed  to  B.  contrary  to  the  spirit  of 
the  bankrupt  laws,  which  anxiously  provide  for  an  equal  dis- 
tribution of  the  estate  of  the  banknipt  among  all  his  credi- 
tors (9).  So  where  a  trader,  being  in  distressed  circum- 
stances^, executed  a  deed  of  assimment  of  all  his  estate  to 
one  of  lus  creditors,  purporting  to  be  a  security  for  an  unliqui- 
dated sum,  without  dehvering  any  kind  of  possession,  ex- 
cept giving  a  letter  of  attorney  to  his  own  derk  (who  had 
before  this  transaction  managed  his  afiairs,)  to  collect  debts, 
&c.  the  assignment  was  holden  fraudulent  on  the  ground  of 
undue  preference,  and  there  not  being  any  alteration  of  pos- 
session (10).  A  trader  finding  his  circumstances  on  the  de- 
cline''^, executed  at  midnight  a  bill  of  sale  of  aU  his  goods 
(with  the  exception  of  a  few  articles  to  the  amount  of  about 
100/.)  to  some  favourite  creditors,  in  trust  to  pay  them  their 
fuU  debts,  leaving  other  debts  to  the  amount  of  900/.  unpro- 
vided for,  and  absconded  the  next  morning ;  the  deed  was 
holden  fraudulent,  for  the  interest  which  was  excepted  in 
the  assignment  was  too  minute  to  make  a  difference. 

1  Wilson  V.  Day,  2  Burr.  827«  London  Sittings  after  H.  T.   1762. 

m  Compton  v.  Bedford,  1  Bl.  R.  362.        Lord  Mansfield,  C.  J. 


(8)  The  circomstance  of  the  assignee  of  the  effects  not  taking 
possession  is  only  evidence  of  fraud,  and  consequently  may  be  ex- 
plained.    Per  Lord  Mansfield,  C.  J.  1  Burr.  484. 

(9)  The  principle  of  all  the  cafies  is,  that  if  the  conveyance  to 
a  particular  creditor  necessarily  prevents  the  property  of  the  trader 
from  being  distributed  as  the  law  requires  in  cases  of  bankruptcy, 
that  is  itself  an  act  of  bankruptcy.  Per  Le  Blanc,  J.  in  Newton  v. 
Chantler,  7  East,  145. 

(10)  It  is  observable  that  in  this  and  in  the  preceding  case  the 
deed  was  valid  as  between  the  partie8»  which  circumstance  was  ad- 
verted to  by  Lord  Mansfield,  in  WilsoH  v.  Day,  where  he  said,  that 
it  was  not  necessary  that  the  deed  should  be  fraudulent  as  be- 
tween the  parties ;  it  was  sufficient  if  it  was  a  fraud  on  the  creditors 
generally. 
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In  order  to  render  an  assignment  of  a  trader's  effects  an 
act  of  bankruptcy,  it  must  be  shewn  that  he  assigned  all  or 
so  nearly  all  his  effects,  as  to  put  it  out  of  his  power  to  carry 
on  the.  trade^.  It  is  incumbent  on  the  party  who  sets  up  an 
act  of  this  description,  to  shew  the  general  situation  of  the 
property  to  haye  been  such,  that  insolvency^  would  have  been 
the  effect  of  the  transfer.  But  where  a  trader  assigned  by 
deed  all  his  property  in  trust  for  the  benefit  of  his  creditors, 
it  was  holdenP  an  act  of  bankruptcy;  for,  per  Parke,  B.  ^^  It  is 
clearly  settled,  that  if  the  necessary  consequence  of  a  man^s 
act  is  to  delay  his  creditors,  he  must  be  taken  to  intend  it. 
When  a  man  assigns  all  his  property,  and  puts  it  into  a  dif- 
ferent course  of  distribution  from  what  the  bankrupt  laws  di- 
rect, he  commits  an  act  of  bankruptcy .^^ 

The  circumstance  of  the  trader  being  at  the  time  of  the 
conveyance  under  arrest,  at  the  suit  of  the  creditor  to  whom 
the  conveyance  is  made,  will  not  vary  the  case^.  Where  a 
trader  being  in  insolvent  circumstances'^,  in  consideration  of  a 
loan  of  120/.  without  interest,,  assigned  one-third  part  of  all 
his  effects  to  the  lender,  who  was  his  brother,  and  within  two 
days  after  the  execution  of  the  deed,  the  trader  absconded; 
it  was  holden,  that  the  bill  of  sale  was  fraudulent,  on '  the 
groimd  of  its  being  made  in  contemplation  of  bankruptcy, 
and  its  being  partial  and  unjust  to  other  creditors.  So  where 
a  trader,  in  insolvent  circumstances^,  having  an  act  of  bank- 
ruptcy in  contemplation,  and  being  threatened  with  an  attach- 
ment for  non-payment  of  money  under  a  decree  of  the  Court 
of  Chancery,  voluntarily  by  deed  assigned  a  lease,  part  of  his 
estate,  to  thre^  of  his  creoitors,  (one  of  whom  had  lent  him 
money,  and  the  others  had  indorsed  notes  for  him,)  as  a  secu- 
rity for  the  payment  of  these  debts,  and  then  in  trust  for 
himself;  the  deed  was  holden  an  act  of  bankruptcy,  1st.  As 
a  fraud  upon  the  creditor  under  the  decree,  who  might  have 
claimed  the  benefit  of  the  lease,  notwithstanding  the  assign- 
ment was  for  a  valuable  consideration,  on  the  authority  of 
Twyn^s  case;  and  2ndly.  As  being  a  voluntary  preference 
contrary  to  the  general  policy  of  the  bankrupt  laws.  Where 
a  trader,  being  arrested  for  debt  by  one  cre<htorS  executed  a 
bill  of  sale  to  another  creditor  (who  had  been  induced  to  give 
a  bond  for  his  appearance  at  the  return  of  the  writ)  of  all  his 

n  Per  Parke,  B.  Carr  v.  Burdiss.  1  Cr.  s  Devon  ▼.  Watts,  Doug.  85. 

M.  and  K.  447.  5  Tyrw.  136.  S.  C.  t  Butcher  v.  Easto/  Doug.  294.    See 

o  Wedge  V.  Newlyn,  4  B.  and  Ad.  831.  also  Law  v.  Skinner,  2  Bl.  R.  996. 

p  Stewart  v.  Moody,  1.  Cr.  M.  and  R.  which  is  not  inserted,  because  the 

777.  report  was  questioned  in  Hassels  v. 

q  Newton  v.  Chantler,  7  East,  138.  Simpson,  Doug.  91,  92.  d. 
r  Linton  v.  Bartlet,  3  Wils.  47. 
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effects,  for  the  purpose  of  paying,  in  the  first  instance,  the 
debts  due  to  botn  ihe  creditors,  and  afterwards  the  overplus, 
if  any,  to  himself;  and  the  creditor,  to  whom  the  bill  of  sale 
was  executed,  took  possession  of  the  effects  the  day  after  the 
execution  of  the  deed,  on  which  day  the  trader  committed  an 
act  of  bankruptcy  by  keeping  house;  it  was  holden,  that  the 
execution  of  the  bill  of  sale  was  an  act  of  bankruptcy.    A 
trader,  being  iirged  by  the  importunity  of  a  creditor,  executed 
a  conveyance  of  lands  in  trust  to  sell,  and  to  pay  such  creditor, 
with  a  nirther  trust  ta  pay  debts  to  certain  relatives,  in  order 
to  give  them  an  undue  preference  in  contemplation  of  bank- 
ruptcy, it  was  holden,  that  the  deed  so  executed  was  an  act  of 
bankruptcy^;  but  that  the  deed  was  valid  so  fiu*  as  related  to 
the  protection  of  the  urgent  creditor.  By  stat.  7  Geo.  4.  c.  57. 
s.  32.  ^^if  any  prisoner  who  shall  file  his  petition  for  his  dis- 
charge under  that  act,  shall,  before  or  after  his  imprisonment^ 
being  in  insolvent  circumstances,  voluntarily  assign  any  real 
or  personal  property  to  or  in  trust  for  any  creditor,  such  as- 
signment shdl  be  deemed  fraudulent  and  void  as  against  the 
provisional  or  other  assignee. ^^    The  word  "voluntarily^^  is 
used  here  to  denote  either  an  assignment  made  without  such 
valuable   consideration  as  is  sufficient   to  induce   a  party 
acting  really  and  bond  fide  imder  the  influence  of  such  consi- 
deration, or  an  assignment  made  in  favour  of  a  particular 
creditor  spontaneously,  and  without  any  pressure  on  his  part 
to  obtain  it.     Hence  where  A.,  being  distrained  on  for  rent 
arrear,  applied  to  one  creditor  to  advance  him  money,  who 
reftised  unless   upon    security,  whereupon  A.  assigned  to 
him  all  his  personal  estate  in  trust  to  pay  him  and  other 
creditors:  it  was  holden  not  a  voluntary  conveyance  within 
7.  6.  4.  c.  57.  s.  32.  AmeU  v.  Bean,  8  Bingh.  87. 

A  trader,  knowing  himself  to  be  in  insolvent  circum- 
stances', and  being  under  arrest  in  execution,  at  the  suit 
of  a  creditor,  executed  a  bill  of  sale  of  all  his  goods  to  the 
creditor,  for  the  purpose  of  paying  his  debt,  with  a  reserva- 
tion of  the  surplus  to  himself;  it  was  holden  that  this  assign- 
ment, although  executed  under  the  compulsion  of  an  arrest, 
was  fraudulent,  and  an  act  of  bankruptcy;  the  necessary  con- 
sequence of  the  deed  being  to  prevent  the  bankrupt  from 
carrying  on  trade,  and  thereby  operating  as  an  injury  to  the 
other  creditors.  But  a  sale  by  a  trader  of  his  whole  stock, 
with  intent  to  abscond  and  carry  off  the  purchase'money  to  a 
bond  fide  purchaser  who  pays  the  fair  price  of  it,  in  ignoranceT 

u  Morgan  v.  Honeman.  3  Taunt.  241.    y  Baxter  v.  Pritchard,  1  Ad.  k  BUis, 
z  Newton  t.  Chantler,  7  East,  138.  45(J.    Rose  t.  Haycock,  1  Ad.  k  El- 

lis, 460  n.    S  P. 
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of  any  fraudulent  intention  of  the  seller  is  not  an  act  of 
bankruptcy.  So  a  deed,  by  which  F.  one  of  two  traders  in 
partnership,  conveyed  his  separate  estate  to  trustees,  for  the 
joint  creditors  of  both,  the  joint  creditors  agreeing  that  the 
traders  should  continue  in  possession  of  their  stock,  and  carry 
on  their  business  with  a  view  to  retrieve  themselves;  and  that 
upon  their  paying  4*.  6rf.  in  the  pound  by  certain  instalments, 
they  should  receive  a  general  release;  it  was  holden  that  it 
was  not  an  act  of  bankruptcy;  and  that  it  was  properly  left 
to  the  jury  to  say,  whether  the  deed  was  executed  Ixmi  fide 
to  enable  the  traders  to  retrieve  themselves,  or  was  executed 
by  F.  with  intent  to  defraud  his  separate  creditors. 

It  must  be  observed,  that  it  is  not  competent  to  those  per- 
sons who  have  signed  the  fraudulent  deed*,  or  to  those  who, 
without  executing,  have  assented  to  the  deed*,  and  are  privies 
to  the  transaction,  to  set  it  up  as  an  act  of  bankruptcy.  A 
commission  was  sued  out  on  the  petition  of  A.  B.  founded 
on  an  act  of  bankruptcy  in  December,  and  it  appeared,  that 
in  the  preceding  October,  the  bankrupt  by  a  deed  to  which 
A.  B.  was  a  party,  assigned  all  his  property:  it  was  holden^, 
that  the  assignees  (although  A.  B.  was  not  one  of  them,) 
could  not  avail  themselves  of  this  deed  as  an  act  of  bankruptcy 
in  order  to  recover  money  subsequently  paid  by  the  bankrupt, 
inasmuch  as  the  creditors  represented  by  the  assignees  derived 
all  their  rights  under  the  commission  from  the  petitioning 
creditor,  who  was  a  party  to  the  deed.  But  where  a  com- 
mission of  bankruptcy  was  sued  out  on  a  fraudulent  deed, 
upon  the  petition  of  a  creditor  who  had  not  concurred  in  such 
deed,  but  who  was  chosen  assignee,  together  with  other  cre- 
ditors who  had  concurred  and  were  privy  to  the  fraud  <^;  it  was 
holden,  that  it  was  not  any  objection  to  an  action  brought  by 
them  as  assignees  for  the  recovery  of  part  of  the  banfanpt's 
estate,  that  some  of  the  assignees  had  concurred  in  the  fraud- 
ulent deed,  the  petitioning  creditor  not  having  so  concurred. 
An  asignment  by  bankers  (then  in  failing  circumstances,  and 
who  had  stopped  payment,)  of  their  estate  and  effects  to 
trustees  for  the  benefit  of  their  creditors,  is  an  act  of  bank- 
ruptcy**, although  the  assignment  be  made  merely  for  the 
purpose  of  making  an  act  of  bankruptcy;  the  trustees  not  being 

I  Bamford  v.  Baron,  2  T.  R.  694.  n.  C.  J.,  S.  P.  1  Holt's  N.  P.  C.p3.  8.  C. 
cited  by  Eldon,  C.  exp-  Harcourt,  2  This  last  was  the  case  of  a  petition- 
Rose,  213.  See  also  Prosser  v.  Smith,        ing*  creditor. 

Holt's  N.  P,  C.  442.  and  ezp.Gane,  b  Tope  v.  Hocking-,  7  B.  and  C.  101. 

Mont,  and  M'Arth.  399.  c  Tappenden  v.  Burgess,  4  East.  230. 

a  Hicks  v.  Burfit,  Winton  Lent  Ass.        Jackson  t;  Inrin,  2  Campb.  49. 

1812.  per  Chambre,  J.  4  Campb.  235  d  Simpson  v.  Sikes,  6  M.  and  S.  295. 
n.  Back  v.  Goock,  ib.  232.   Gibbs, 
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privy  to  the  purpose  for  which  the  deed  was  made«  By  stat.  1 
and  2  W.  4.  c.  56.  s.  42.  no  commission  of  bankrupt  shall  be 
superseded  nor  any  fiat  annulled^  nor  any  adjudication  re- 
versed, by  reason  only  that  the  commission,  fiat,  or  adjjvdicon 
iion  has  been  concerted  by  and  between  the  petitioning  creditor 
and  the  bankrupt,  except  where  any  petition  to  supersede  a 
commission  for  any  such  cause  shall  have  been  akeady  pre- 
sented, and  shall  be  then  pending.  This  statute  appues  to 
concerted  commissions,  &c.  only,  and  does  not  include^  con- 
certed acts  of  bankruptcy — ^But  by  the  7th  section  of  6  G.  4 
c.  16.  one  species  of  act  of  bankruptcy,  viz.  a  declaration  of 
insolvency,  though  concerted  between  the  bankrupt  and  a 
creditor,  is  rendered  valid  by  express  enactment. 

A.  having  contracted  with  a  canal  company  to  build  works 
on  the  canal  ^,  as  their  engineer,  purchased,  with  money  ad- 
vanced by  the  company,  timber  and  other  articles  for  that 
purpose,  which  were  deposited  on  the  premises  of  the  com- 
pany. Being  considerably  indebted,  he  borrowed  of  the  com- 
pany a  further  sum  of  money  to  pay  his  creditors  the  fiill 
amount  of  their  debts,  and  as  a  security  executed  a  bill  of 
sale  of  his  e£fects,  which  were  then  lying  on  the  premises  of 
the  company,  and  detivered  them  by  the  deUvery  of  a  copper 
halfpenny.  It  was  insisted,  that  the  bill  of  sale  was  fraudu- 
lent, because  the  possession  remained  to  all  appearances  the 
same  after  as  before  the  conveyance,  and  the  bankrupt  con- 
tinued to  gain  a  false  credit  as  the  owner  of  the  goods ;  but 
the  court  held^  that  possession  of  the  goods  having  been  de- 
livered to  the  company  at  the  time  of  the  execution  of  the 
bill  of  sale,  as  far  as  possession  under  these  circumstances 
could  be  given,  the  deed  was  not  fraudulent.  The  statute  does 
not  require  that  the  conveyance  should  be  made  in  contem- 
plation of  bankruptcy,  it  is  sufficient  if  it  be  made  voluntarily, 
m  order  to  give  a  preference  to  particular  creditors,  to  the 
prejudice  oi  general  creditors  ■.  Formerly,  the  act  of  bank- 
ruptcy drew  the  Une  of  separation  between  that  property 
which  might  be  disposed  of  by  the  bankrupt,  and  that  which 
was  vested  in  the  assignees;  afterwards  it  was  established, 
that  if  a  trader,  in  contemplation  of  bankruptcy,  make  a 
voluntary  disposition  of  his  property,  with  a  view  to  give  a 
preference  to  a  particular  creditor,  such  disposition  is  void. 
This  doctrine  of  voluntary  preference  was  not  distinctiy  laid 
down  until  the  case  of  Harmon,  assignee  of  Fordyce  v.  Fisher, 

q  Marshall  v.  Barkworth,  4  B.  &  Ad.  cited  by  Patteson  J.  as  in  point  in 

508.  Botcherby  v.  Lancaster,  1  Ad.  (k.  El. 

r  Manton  v.  Moore,  7  T.  R.  67.  79. 
s  Pulling  V.  Tucker,  4  B.  and  A.  382. 
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in  1774«    Cowp.  117*    It  was  there  stated  in  terms  for  the 
first  time ;  and  it  may  be  considered  as  an  excrescence  on  the 
bankrupt  laws  which  is  to  be  watched^  and  not  extended  ^y  nor 
to  be  acquiesced  in  unless  strictly  proved.    The  cases  prior  to 
Harmon  t.  Fisher^  viz.  Alderson  v.  Temple,  4  Burr.  22355  and 
Martin  v.  Pewtress,  4  Burr.  2477^  were  cases  of  gross  and 
palpable  iraud.    The  case  of  Harman-  V.  Fis/ter  was  this : — 
Fordyoe^  at  five  o^clock  in  the  mornings  just  going  to  commit 
an  act  of  bankruptcy,  ordered  his  servant  to  take  a  letter 
containing  certain  bins  to  a  creditor  in  discharge  of  a  debt, 
and  in  the  letter  he  tells  the  creditor  that  he  has  the  honour 
to  shew  him  that  preference  which  he  conceives  is  certainly  his 
due.    About  an  hour  afterwards,   Fordyce  absconded  and 
went  to  France.    This  was  holden  to  be  void.  Lord  Mans- 
field, C.  J.  observing,  that  this  was  done  ^^  pursuant  to  no 
contract :  in  performance  of  no  obligation ;   in  no  course  of 
dealing ;  without  the  privity  of  the  creditor,  or  call  on  his 
part  for  the  money,  and  witnout  the  probability  of  the  notes 
being  delivered  before  an  act  of  bankruptcy  was  committed.'^ 
Then  followed  the  case  of  RiLst  v.  Cooper,  where  it  was  ex- 
pressly stated,  that  the  goods  were  delivered  in  contemplation 
of  bankruptcy  and  in  order  to  give  the  defendant  a  preference. 
But  even  there.  Lord  Mansfield  says,  '^  If  in  a  fair  course  of 
business  a  man  pays  a  creditor  who  comes  to  be  paid,  notwith- 
standing the  debtor's  knowledge  of  his  own  affairs,  or  his 
intention  to  break,  yet,  being  a  fidr  transaction  in  the  course 
of  business,  the  payment  is  good ;  for  the  preference  is  there 
got  consequentially  and  not  by  desim.''     So  if  a  creditor  call 
for  payment  before  the  intention  of  voluntary  preference  can 
be  accomplished^,  it  is  sufficient  to  take  the  case  out  of  the 
rule.    So  a  transfer  of  property  made  under  the  apprehension 
of  a  prosecution  for  forgery,  is  valid  ^.     In  Poland  v.  Glyn, 
2  D.  and  R.  311.  and  4  Bingh.  22.  n.    Abbott,  C.  J.  told  the 
jury,  that  the  object  of  the  bankrupt  law  being  to  divide  the 
whole  of  the  bankrupt's  propcFty  equally  amongst  his  cre- 
ditors, if  a  tradesman  found  himself  in  such  a  situation,  that 
in  the  judgment  of  any  reasonable  man  a  bankruptcy  was  in- 
evitable, no  voluntary  payment  by  him  could  be  good.    The 
jury  found  for  the  plsontiff,  the  assignee  of  bankrupt;  and 
the  court  refiised  to  disturb  the  verdict ;  Bayley,  J.  observing, 

t  See  the  opinions  of  Parke  J.  and  Pat-  88.  Lord  EUenborougb,  C.  J.  B.  R. 

teson  J.  in  Morgan  v.   Brundiett,  M.  T.   56  Geo.  3.  8.  C.  on  motion 

5  B.  &  Ad.  296,  7.  to  this  e£fect.  for  N.  T.  Atkins  v.  Seaward,  Winton 

XL  Bayley  v.  Ballard,  1  Campb.  416.  Lent  Ass.  1819.    Holroyd,  J.  S.  P. 

But  see  Cook  v.  Rogers,  7  Bingh.  See  also  Reed  and  others  ▼.  Ayton, 

446,  and  post  p.  206.  1  Holt,  N.  P.  C.  503.  and  Arbouin  v. 

X  De  Tastet  v.  CarroU,  1  Stark.  N.  P.  C.  Hanbury ,  1  Holt,  N.  P.  C.  575.  S.  P. 
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that  it  is  a  rale^  that  if  a  person  be  in  such  a  situation^  that 
he  must  be  presumed  to  think  bankruptcy  probable^  then  if 
he  makes  a  payment  with  a  view  to  put  one  creditor  in  a 
better  situation  than  the  rest,  such  payment  cannot  be  sup- 
ported. But  see  Flook  v.  JoneSy  4  Bingh.  20.  and  Fidgeon  y. 
Sharpe,  5  Taunt.  545^  in  which  last  case^  Gibbs,  C.  J.  says^ 
*^  by  the  common  law,  he  [a  trader]  may  pay  any  one :  the 
general  effect  of  the  statutes  on  the  subject  of  bankrupts,  is, 
that  all  payments  made  before  bankruptcy  are  legal  and  valid^ 
but  a  certain  class  of  cases  has  arisen,  in  which  certain  pay- 
ments have  been  supposed  to  be  made  in  fraud  of  the  banR- 
rupt  laws,  and  are  therefore  fraudulent  and  void.  But  I  find 
in  all  the  cases,  from  Fordyce^s  to  the  present,  the  fact  found, 
that  the  act  was  done  in  fraud  of  the  bankrupt  laws :  it  must 
be  an  act  then,  not  only  that  ip  effect  contravenes  the  bank- 
rupt laws,  but  it  must  be  done  with  intent  to  contravene  them 
and  in  contemplation  of  bankruptcy.  The  innocence  or  guilt 
of  the  act  depends,  then,  on  the  mind  of  him  who  did  it ;  and 
it  cannot  be  in  fraud  of  the  bankrupt  laws,  unless  the  actor 
meant  it  should  be  so.'^  And  in  the  concluding  part  of  the 
same  opinion  the  C.  J.  Gibbs  thus  observes,  '^The  court 
agree  with  Lord  Mansfield's  doctrine  in  Fordyce's  case,  that 
the  thing  must  be  intended  in  frttud  of  the  bankrupt  laws. 
The  contemplation  of  insolvency  is  one  step,  and  affords 
a  strong  presumption  towards  the  contemplation  of  bank- 
ruptcy, but  it  does  not  go  all  the  way.'^ 

B.  a  bookseller  y,  in  September  1807,  applied  to  the  defen- 
dant, a  pawnbroker,  to  discount  three  bUls  for  him,  which 
he  had  drawn  upon  C.  and  D.  The  defendant  gave  him  cash 
for  them,  but  soon  after  becoming  suspicious  of  B.'s  credit, 
he  asked  him,  whether  they  were  not  accommodation  bills : 
B.  answered  that  they  were.  The  defendant  then  required 
some  security  to  be  put  into  his  hands,  in  case  the  bills 
should  not  be  paid  when  they  became  due.  In  consequence 
of  this  appUcation,  B.  at  different  times,  between  November 
and  February,  deposited  with  the  defendant  various  parcels 
of  books  to  the  value  of  about  300/.  for  the  purpose  of  being 
sold  for  his  benefit,  if  the  bills  should  not  be  duly  honoured 
by  the  acceptors.  These  books  Were  chiefly  brought  by  B. 
in  a  hackney  coach  in  the  evening.  It  likewise  appeared 
that  he  had  compounded  with  his  creditors  two  or  three 
years  before,  which  circumstance  must  have  been  known  to 
the  defendant  who  had  lent  him  money  to  pay  the  stipu- 
lated composition.  B.  committed  an  act  of  bankruptcy  in 
the  beginning  of  March,  and  the  commission  was  sued  out 

y  Crosby  v.  Crouch,  2  Camp.  166,  11  East,  256. 
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against  him  on  the  I7th  of  that  month;  the  bills  then  re- 
maining in  the  defendant's  hands  unsatisfied.  It  was  con- 
tended, on  the  part  of  the  plaintiffs,  that  the  defendant  had 
imduly  obtained  possession  of  the  books  by  a  voluntary 
preference.  Lord  Ellenborough :  "How  is  this  a  case  of 
voluntary  preference  ?  The  bankrupt  parted  with  the  books 
upon  the  defendant's  importunity.  The  bills  were  not  due, 
but  the  bankrupt  was  liable  upon  them,  and  the  defendant 
had  a  right  to  ask  for  further  security.  The  defendant  had 
not  a  right  of  action  when  the  books  were  deposited  with 
him ;  but  the  bills  constituted  a  good  petitioning  creditor's 
debt^  and  might  have  afforded  him  the  means  of  compulsion. 
Strictly,  only  the  acts  of  a  trader  subsequent  to  his  bank- 
ruptcy are  void.  Precedent  acts  supposed  to  be  in  contem- 
plation of  bankruptcy  have  likewise  been  invalidated;  but 
this  is  an  excrescence  upon  the  bankrupt  laws.  The  cases 
upon  the  subject  have  gone  far  and  far  enough,  and  I  am  not 
disposed  to  give  them  any  extension.  If  the  debt  had  been 
due  here,  ttie  preference  certainly  would  not  have  been 
fraudulent.  It  wants  voluntariness  in  which  the  fraud  con- 
sists. The  consideration  upon  which  a  payment  made  to 
an  importunate  creditor  of  a  debt  actually  due  has  been 
allowed  to  be  valid,  has  not  been  that  he  might  resort  to  a 
suit  to  enforce  payment,  but  that  his  demand  repels  the 
presumption  that  the  bankrupt  upon  the  eve  of  bankruptcy 
made  a  distinction  among  his  creditors,  and  spontaneously 
&voured  one  of  them  to  the  prejudice  of  the  rest.  A  de- 
mand of  further  security  for  a  debt  not  yet  due  has  the  same 
effect;  and  in  neither  case  is  there  any  fraud  upon  the  bank- 
rupt laws,  on  which  ground  alone  transactions  previous  to 
bankruptcy  can  be  set  aside.''  Plaintiffs  nonsuited.  On  a 
motion  to  set  aside  the  nonsuit,  the  court  were  of  opinion, 
that  the  deUvery  of  the  goods  did  not  constitute  an  act  of 
voluntary  preference,  so  as  to  render  it  fraudulent  and  void ; 
that  in  order  to  constitute  such  voluntary  preference,  two 
things  must  concur :  first,  that  the  deUvery  should  be  volim- 
tary  on  the  part  of  the  bankrupt ;  and,  secondly,  that  at  the 
time  of  such  delivery,  there  should  be  a  contemplation  of 
bankruptcy.  In  the  present  case,  the  proposition  for  giving 
further  security,  came  from  the  creditor,  and  not  from  the 
bankrupt.  Hartshorn  v.  Slodden^  2  Bos.  and  Pul.  582.  was 
cited  as  in  point;  see  also  Smith  v.  Payne^  6  T.  R.  152. 
So  where  money  was  advanced  by  A.  to  B.  for  the  purpose 
of  enabling  B.  to  execute  an  order  for  the  E.  I.  Company 
upon  an  agreement  that  A.  should  receive  the  money  for  the 
order,  and  repay  himself,  and  A.  did  so  receive  it ;  this  was 
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holden  *  not  a  fraudulent  preference ;  although  A.  knew  at 
the  time  of  the  loan  that  B.  was  insolvent.  But  in  a  mixed 
case,  in  which  the  debtor  had  an  object  in  favouring  the  par- 
ticular creditor,  but  in  which  the  creditor  also  before  he 
knew  of  such  a  disposition  on  the  part  of  the  debtor  had 
urged  and  importuned  him  for  payment ;  and  payment  was 
accordingly  made ;  the  judge  left:  it  to  the  jury  whether  the 
payment  were  made  in  contemplation  of  bankruptcy,  and 
under  fear  of  compulsion,  or  voluntarily :  and  the  jury  having 
found  that  it  was  made  voluntarily  and  with  a  view  to  favour 
the  particular  creditor,  the  court  ^  refused  to  disturb  the 
verdict.  *'  The  proper  definition  **  of  a  fraudulent  preference 
is  a  voluntary  preference  moving  from  the  bankrupt  in  favour 
of  a  particular  creditor  and  in  contemplation  of  bankruptcy/' 
A  creditor  obtains  a  preference  in  contemplation  of  an  in- 
tended deed  of  composition,  which  would  be  fraudulent 
against  the  creditors  under  that  deed ;  the  composition  going 
off,  the  creditor  may  hold  his  sectirities  against  a  commis- 
sion of  bankruptcy  subsequentiy  issued,  and  not  contem- 
plated at  the  time  of  the  preference ;  Wheehoright  v.  Jackgon, 
5  Taimt.  109.  It  will  be  remarked,  that  this  statute  for  th» 
first  time,  makes  a  fraudulent  surrender  of  copyhold,  and  also 
a  fraudulent  giflb,  delivery,  or  transfer  of  goods,  chattels,  an 
act  of  bankruptcy,  although  such  gifib,  8ec.  be  not  by  deed* 
Under  stat.  1  Jac.  1.  c.  15.  s.  2.  a  fi^udulent  sorrender  of 
copyhold  was  not  an  act  of  bankruptcy,  not  being  such  a  con-* 
veyance  as  would  defeat  or  delay  creditors,  not  being  liable 
either  to  a  fieri  facias  or  elegit.  Eap.  Cockshott,  5  Bro.  Ch.  C. 
502. 

S.  5.  Having  been  arrested,  or  committed  to  prison  for  debt,  or  on 
any  attachment  for  non-payment  of  money,  shall  upon  such  arrest, 
SfC.  or  upon  any  detention  for  debt,  lie  in  prison  for  21  days;  or 
having  been  arrested  or  committed  to  prison  for  any  other  cause, 
shall  lie  in  prison  for  21  days  after  any  detainer  for  debt  lodged 
against  him  and  not  discharged* 

The  day  on  which  the  arrest  is  made  is  to  be  included  in 
the  reckoning  <^;  according  to  the  rule,  that,  where  the  com- 

2  Hunt  Y.  Mortimer,  10  B.  &  C.  44.  ruptcy,  must  shew,  not  merely  that 

a  Cook  T.  Rof^rs,  7  Bingh.  438.  the  trader  was  insolvent,  or  knew 

b  Per  Parke,  J.  Morgan  ▼.  Brundrett,  that  he  was  insolvent  when  it  was 

2  Nev.  ft  Man.  387.  5  B.  &  Ad.  289.  made,  but  also  that  be  then  contem- 

S.  C.    A  party  who  seeks  to  avoid  a  plated     bankruptcy.      Atkinson  v. 

payment  or  transfer  of  goods,  on  the  Brindall,  2  Bingh.  N.  C  2S6.    Sev 

ground  that  it  was  voluntarily  made  also  2  N.  C.  444. 

by  a  trader  in  contemplation  of  bank-^    c  Glassington  v.  Rawlins,  3  East  407. 
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putation  of  time  is  to  be  made  from  an  act  done^  as  in  this 
case  from  the  arrest  c^  the  trader,  the  day  when  such  an  act 
is  done  [that  is  by  the  party  himself,  or,  as  it  seems,  to  the 
party  himself  (which  was  this  case)  and  of  the  time  of  doing 
which  the  party  must  therefore  be  presumed  to  be  c(^ni- 
zant;  otherwise  the  day  is  to  be  excluded;  Pellew  v.  Hun-- 
dred  of  Wof^ord,  9  B.  and  C.  134.]  is  to  be  included,  and  the 
period,  which  under  stat.  21  Jac.  1.  c.  19.  s.  2.  was  two  lunar 
months,  is  now  twenty-one  days.  But  if  there  is  not  a  con* 
tinuing  imprisonment  from  the  time  of  the  arrest,  then  the 
intention  of  the  legislature  appears  to  have  been  that  the 
time  should  run  only  from  the  time  of  the  party's  going  to 
prison,  and  not  from  the  arrest.  Hence  where  a  trader  was 
arrested  for  debt  on  the  4th  of  November^,  but  allowed  to  go 
at  large  until  the  8th,  when  he  returned  into  custody^  and 
being  afterwards  moved  into  the  King's  Bench  prison,  lay 
th^re  upwards  of  two  months^  it  was  holden,  that  the  act  of 
bankruptcy  which  he  thus  committed,  had  reference  only  to 
the  8th  when  he  returned  into  custody,  and  not  to  to  the  4th 
when  the  original  anrest  took  place.  So  where  a  trader,  being 
arrested,  put  in  bail%  and  afterwards  surrendered  in  dischai^ 
of  his  bail,  and  continued  above  two  months  in  prison,  it  was 
holden,  that  he  was  a  bankrupt  only  from  the  time  of  sur- 
render, not  from  the  time  of  his  arrest.  But  where  sham 
bail  was  put  in  before  a  judge^  as  a  means  to  get  the  trader 
turned  over  to  the  prison  of  the  court,  and  he  was  accordingly 
surrendered  and  sent  th^re,  it  was  holden  that  the  imprison- 
ment was  to  be  computed  firom  the  arrest;  there  being  an 
unbroken  imprisonment  from  the  time  of  the  arrest,  and  the 
bailing  being  considered  as  a  mere  form  to  turn  the  bankrupt 
over  from  one  custody  to  another.  A  trader  was  surrendered 
in  discharge  of  his  bail  on  the  1st  of  June,  1818,  between  six 
and  eight  o'clock  in  the  evening.  On  the  same  day,  between 
one  and  two  o'clock  in  the  afternoon,  a^  writ  of  fieri  facias  was 
delivered  to  the  defendants,  who,  by  their  officer,  entered  into 
the  premises  of  the  bankrupt  and  seized  the  goods :  the  bank- 
ru})t  lav  in  prison  more  than  two  months  afterwards.  It  was 
insisted,  on  the  part  of  the  plaintiffs,  that  the  act  of  bank- 
ruptcy having  been  committed  on  the  same  day  that  the  goods 
were  taken  in  execution,  the  plaintiffs  must  in  law  be  consi- 
dered as  having  the  property  of  the  goods  vested  in  them 
during  the  whole  of  the  day,  because  there  could  not  be  a 
fraction  of  a  day.  But  Abbott,  C.  J.  thought  there  might, 
and  nonsuited  the  plaintiffs ;  and  the  Court  afterwards,  on 

d  Barnard  v.  Palmer,  1  Campb.  509.  f  Rose  v.  Green,  1  Burr.  437,  stated 
e  Tribe  t.  Webber,  Willes  4(54.  more  fully  post,  p.  208. 


208  BANKRUPT, 

motion  to  set  aside  the  nonsuit,  concurred  s  in  opinion  ^th 
the  chief  justice.  And  in  Godson  v.  Sanctuary^  4  Ad.  & 
Ell.  255.  the  Court,  took  into  the  account  the  fraction  of  a  day, 
in  computing  the  two  months  specified  in  the  Slst  section. 
The  trading^  must  be  before  the  imprisonment 

Although  the  trader  is,  during  the  twenty-one  days  in  a 
progressive  course  of  committing  an  act  of  bankruptcy*,  yet 
the  act  of  bankruptcy  is  not  complete  until  the  expiration  of 
the  twenty-one  days,  and  consequently  a  commission  cannot 
regularly  issue  imtu  that  time ;  n>r,  in  order  to  obtain  it,  there 
must  be  an  affidavit  that  the  party  has  committed  an  act  of 
bankruptcy.  The  property  of  the  bankrupt  vests  in  the  as- 
signees by  relation  either  from  the  time  of  the  arrest^  or  the 
going  to  prison,  as  the  case  may  be.  A  sherifi^s  officer  having 
arrested  a  defendant  (who  was  dangerously  iU)  on  mesne  pro- 
cess in  his  own  house,  left  him  there  in  the  custody  of  a  fol- 
lower, not  named  in  the  warrant,  until  he  was  recovered ;  it 
was  holden^  that  this  was  such  a  legal  custody,  that  if  the 
imprisonment,  of  which  this  was  a  part,  were  continued  for 
two  months,  (now  twenty-one  days,)  it  would  constitute  an 
act  of  bankruptcy.  A  penalty  due  to  the  crown  for  smug- 
gling is  a  debt  within  this  statute  ^. 


Or  having  been  arrested,  shall  esct^  out  of  custody, 

A.  having  been  arrested  for  debt  in  Kent,  on  the  Slst  of 
March  **,  was,  on  the  sixth  of  May  following,  brought  up  by 
an  habeas  corpttSy  in  order  to  be  turned  over :  on  the  road  to 
the  judges'  chambers,  A.  was  permitted  to  call  at  an  house 
in  the  city  of  London,  and  was  carried  thence  to  a  judge's 
chamber  to  be  bailed,  and  accordingly  was  bailed,  but  instantly 
there  surrendered  by  his  bail  in  discharge  of  themselves,  and 
thereupon  committed  to  the  King's  Bench  prison,  where  he 
lay  above  two  months.  It  was  adjudged,  tnat  this  passing 
through  another  county,  by  the  permission  of  the  sheriff,  was 
not  an  escape  within  the  meaning  of  this  act. 

g  Thomas  and  another,  assignees  of  per  Abbott,  C.  J.    See  Lester  t.  Gar- 

Houlbrooke,  v.- Desanges  and  another,  land,  15  Ves.  Jr.  248.  Sir  W.  Grant, 

2  B.  and  A.  586.     See  also  Sadler  v.  M.  R. 

Leigh,  4  Campb.  197.  where  Ld.  El-  h  Exp.  Lynch,  1  Mont,  k  Bl.  453. 

lenborough,C.  J.  held,  that  when  the  i    Gordon  v.  Wilkinson,  8  T.  R.  507. 

execution  and  act  of  bankruptcy  (a  k  King  v.  Leith,  2  T.  R.  141. 

denial   to  a  creditor)  were  on  the  I   Stevens  v-  Jackson,  4  Campb.   164. 

same  day,    it  was  open  to  ibquire  6  Taunt.  106. 

which  had  the  priority,  and  in  Saun-  m  Cobb  ▼.  Symonds,  5  B.  &  A.  516. 

derson  v.  Gregg.  3  Stark.  73.  S.  P.  n  Rose  t.  Green,  1  Burr.  437. 
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V.  Of  Property  in  the  Possession  of  the  Bankrupt  as 

rqmted  Oumer. 

By  stat.  6  G.  4.  c.  16.  s.  7^-  If  &ny  bankrupt,  a/  the  time 
he  becomes  bankrupt,  shall,  by  the  consent  and  permission  of 
the  true  owner  thereof,  have  m  his  possession,  order,  or  dis- 
position, any  ffoods  or  chattelsy  whereof  he  was  reputed  owner, 
or  whereof  he  had  taken  upon  him  the  sale,  alteration,  or 
disposition  as  owner,  the  commissioners  shall  have  power 
to  sell  and  dispose  of  the  same  for  the  benefit  of  the  creditors 
under  the  commission :  Provided^  that  nothing  herein  con- 
tamed  shall  invalidate  or  affect  any  transfer  or  assignment  of 
any  ship  or  vessel,  or  any  share  thereof,  made  as  a  security  for 
any  debt  or  debts,  either  by  way  of  mortgage  or  assignment ^ 
duly  registered  according  to  the  provisions  of  an  act  ofParliar- 
ment  made  in  the  fourth  year  ^  his  present  mqjesty,  intituled 
An  Act  for  the  Registering  of  Vessels  (11). 

The  language  of  this  clause  is,  **  at  the  time  he  becomes 
bankrupt,  by  the  consent  of  the  true  oumer. '^  See  Lyon  v. 
JVeldon,  2  Bingh.  334.  Storer  v.  Hunter,  3  B.  &  C.  380. 
Bayley  J.  Exp.  fVatkins,  1  Dea.  296.  Smith  v.  Topping, 
5  B.  &  Ad.  674.  Townley  v.  Crump,  4  Ad.  &  Ell.  58.  and 
post  p.  223.  /SAatc'v.  ^on;^,  1  Ad.  &  Ell.  920.  The  general  view 
of  the  provision  is,  to  prevent  traders  from  gaining  a  delusive 
credit,  from  a  false  appearance  of  their  circumstances,  t6  the 
misleading  and  deceit  of  those  who  may  trade  witii  them. 
Choses  in  action  ^  have  been  holden  to  fall  within  the  descrip- 
tion of  goods  and  chattels ;  as  also  debts  ^ ;  and  if  left  in  the 
disposal  of  the  bankrupt,  he  is  the  proprietor.  So  a  right  to 
print  a  newspaper,^  so  mortgages  or  sales  upon  condition  of 
goods,  as  well  as  absolute  sales  ™ ;  and  a  mortgage  by  one 
partner  to  another  of  a  moiety  of  stock  in  trade,  is  not  distin-* 

i  Ryal  ▼.  RoUe,  1  Vezey,  348    1  Atk.  1  Longman  v.  Tripp,  2  N.  R.  67. 

I(j5,  S.  C.    1  WilB.  260,  S.  C.  m  Ryal  v.  RoUe,ub.  tup.  Hallv.Gur- 

k  Per  Loid  Eldon,  C.  in  exp.  Ruffin,  ney,  3  Doug.  356. 

6  Ves.  128. 


(11)  This  proviso  is  new.  Before  this  act,  where  A.,  the  owner  of 
a  ship,  duly  assigned  his  interest  in  it  to  B.  as  a  security  for  a  debt, 
and  B.  became  the  registered  owner,  but  by  his  permission  A.  conti- 
nued to  have  the  same  in  his  possession,  order,  and  disposition,  until  he 
became  bankrupt ;  it  was  holden  *,  that  A.'s  assignees  were  entitled 
to  the  ship. 

•  Hay  ▼.  Fairbttn,  2  B.  and  A.  193.    See  alto  Roblatoo  t.  M^DoancQ,  8.  P. 

poft.  tit.  Shipping. 
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guishable  from  a  mortgage  to  a  stranger  °,  if  the  mortgagor  19 
suffered  to  continue  in  possession  as  visible  owner. 

The  principal  difficulty  in  deciding  questions  on  this  clause 
lies  in  ascertaining  whetner  the  banlbrupt  is  reputed  owner  or 
not.  When  this  fact  is  settled,  the  application  of  the  statute 
is  easy ;  for  from  the  reputed  ownership  false  credit  arises ; 
from  that  false  credit  arises  the  mischief,  and  to  that  mischief 
the  remedy  of  the  statute  applies.  These  questions  have 
much  more  of  fact  in  them  than  law  ° ;  and  hence  it  seems 
proper  to  leave  it  to  the  jury  p  to  say  whether,  \mder  the  cir- 
cumstances, the  bankrupt  had  the  reputed  ownership  of  the 
goods  at  the  time. 

Cases  within  the  statute. — ^A.,  a  brewer  S  in  partnership 
with  B.,  mortgaged  to  C.  in  trust  for  B.  his,-  viz.  A.^s  moiety 
of  the  utensils,  stock  in  trade,  debts,  profits,  &c.  for  securing 
a  sum  of  money  lent  to  him  by  B.,  but  continued  in  possession 
of  the  stock,  &c.,  and  received  the  debts  as  if  in  partnership 
with  B.,  and  afterwards  became  a  bankrupt ;  it  was  holden 
by  Lord  Hardwicke,  Ch.  assisted  by  Burnet,  J.,  Parker,  C.  B. 
and  Lee,  C.  J.,  1st.  On  the  authority  of  the  case  of  Stevens 
V.  Soky  cited  1  Atk.  170,  that  a  conveyance  of  goods  and 
chattels,  by  way  of  mortgage,  or  with  condition  of  redemption, 
was  within  the  statute,  and  that  the  mortgagee  or  vendee  upon 
condition  was  ^^  true  owner  and  proprietor,*^  within  the  mean- 
ing of  that  statute.  2dly.  That  ^'  goods  and  chattels'*  included 
d^ts ;  and  in  this  case  notice  of  the  assignment  of  the  debts 
to  the  psCrtner  not  having  been  given,  the  assignees  of  the 
bankrupt  were  entitled  to  dispose  of  them  for  the  benefit  of 
the  creditors  in  general,  ddly.  That  the  mortgage  to  C.  in 
trust  for  B.  the  partner,  was  not  to  be  distinguished  from  a 
mortgage  to  a  stranger,  under  the  circumstances  of  this  case, 
the  trustee  not  having  interfered.  That  if  it  had  been  in- 
tended to  take  the  case  out  of  the  statute,  B.  when  he  became 
entitled  to  A.*s  moiety,  should  have  had  the  sole  and  not  a 
joint  possession  only ;  that  A.  having  continued  in  possession 
after  the  conveyance  as  visible  partner,  and  received  debts,  &c. 
by  the  permission  of  B.,  had  tlie  order  and  disposition  of  the 
goods  and  chattels,  and  was  one  of  the  reputed  owners  as 
much  as  B.  Another  point  was  made  ',  whether  B.  by  the 
loan  to  A.  his  partner,  cud  not  gain  a  special  lien  on  A.*s  moiety 
of  the  partnership  effects ;  but  it  was  determined  that  he  had 

n  S.  C.  q  Ryal  ▼.  Rolle,  1  Vezey,  348.    1  Atk. 

o  Per  BuUer,  J.  in  Walker  y.  Bnmell,  165.    I  Wils.  260.  cited  in  Smith  ▼. 

Doug.  319,  recognised  by  Lawrence,  Smith,  4  Tyr.  53. 

J.  in  Horn  ▼.  Baker,  9  East,  241.  r  1  Vesey,  373. 

Lawrence,  J.  9  Bast,  241. 
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not  any  such  lien;,  there  not  being  any  authority  or  precedent 
for  it  after  a  bankruptcy ;  tmd  tihat  it  was  a  (Mierent  consi- 
deration what  a  court  of  equity  might  do  between  the  parties 
themselyes^  while  both  remained  capable  of  transacting  for 
themselves.  Also  it  was  agreed^  by  the  court,  that  mortgages 
of  lands  and  fixtures  were  not  affected  by  the  statute ; '  and 
the  same  doctrine  was  laid  down  in  Horn  y.  Bakery  9  East,  237. 
as  to  yats  and  stills  belonging  to  a  distillery,  and  which  were 
fixed  to  the  freehold;  in  Clark  v.  CrawnshcttDy  3  B.  &  Ad. 
804.  as  to  the  machinery  and  things  affixed  to  the  freehold  of  a 
miU  and  iron  forge ;  in  Coombs  v.  Beattmonty  5  B.  &  Ad.  72,  as 
to  a  steam  engine  in  a  colliery ;  and  in  Exp.  Lhydy  1  Mont. 
&  Ayr.  494,  as  to  steam  engine,  &c.  erected  for  ^e  purposes 
of  trade  and  fixed  to  the  freehold ;  in  the  case  of  an  equitable 
mortgage.    See  also  exp.  WUsoUy  2  Mont.  &  Ayr.  61. 

This  statute  applies '  to  a  secret  partner,  who,  after  the  dis- 
solution of  partnership,  permits  his  share  of  partnershm  pro- 
perty to  continue  in  the  possession  of  the  bankrupt.  Bills  of 
exchange  are  "goods  and  chattels^  within  the  meaning  of 
this  statute^.  In  trover  for  a  dyer's  plant ^,  it  appeared  that 
the  plaintiff  had  sold  the  plant  to  B.,  for  which  he  gave  the 
plaintiff  two  promissory  notes,  one  payable  in  one  year,  and 
the  other  in  two  years  from  the  time  of  the  sale.  At  the  ex- 
piration of  the  firat  year,  B.  finding  it  inconvenient  to  pay  the 
note  then  due,  by  indenture  agreed  to  assign  and  deUver  the 
plant  to  plaintiff,  in  consideration  of  his  delivering  up  the 
notes ;  but  it  was  stipulated  in  the  deed  that  A.  should  let 
the  plant  to  B.  for  a  term  of  years  at  a  certain  rent.  B.  co- 
venanted to  pay  the  rent  quarterly,  to  keep  the  plant  in  re- 
pair, and  not  to  assign  it  without  die  consent  of  the  plaintiff. 
The  deed  contained  a  proviso  that  B.  should  deliver  the  plant, 
and  that  the  plaintiff  might  take  possession  of  the  same  on 
failure  in  the  payment  of  the  rent.  There  was  a  memoran- 
dum, also,  that  B.  had  put  the  plaintiff  into  possession  by  the 
delivery  of  one  winch  in  the  name  of  the  whole.  Afterwards 
B.  became  a  bankrupt,  and  the  defendant,  being  chosen  as- 
signee, took  possession  of  the  plant  as  part  of  the  effects  of 
B.  llie  court  were  of  opinion,  that  this  case  was  within  the 
statute,  and  Lord  Mansfield  said  that  he  had  not  any  doubt 
that  this  was  a  new  experiment  to  defeat  the  bankrupt  laws. 
The  law  had  said  ^,  that  a  trader  could  not  mortgage  his  effects 

s  Exp.  Enderby  in  re  Gilpin,  2  B.  and    u  Bryson  v.  Wylie,  B.  R.  H.  33  G.  3. 

C.  389.  recogptiized  by  Tindal,  C.  J.         1  Bos.  and  Pul.  83.  n. 

exp.  Chuck,  8  Bin^h.  472.    dee  also    x  In  Ryal  ▼.  RoUe,  1  Atk.  166. 

Smith  V.  WaUon,  2  B.  &  C.  401. 
t  Hornblower  y.  Proud,  2  B.  and  A. 

327. 

P2 


212  BANKRUPT. 

and  at  the  same  time  keep  possession.  What  was  the  case 
here  ?  the  bankrupt  sold  and  kept  possession^  and  paid  inte- 
rest for  the  money ;  if  this  contrivance  were  suffered,  it  would 
open  a  door  to  avoid  the  statutes,  and,  therefore,  it  ought  not 
to  be  allowed  to  prevail.  So  where  B.  kept  a  coffee-house,  t 
and  a  creditor,  after  taking  in  execution  aU  the  household 
furniture  and  other  articles  belonging  to  the  coffee-house,  let 
them  by  deed  to  B.  for  a  term  of  years,  who  covenanted  not 
to  remove  them  without  the  crechtor's  consent ;  B.  having 
continued  in  possession  under  this  deed  for  several  years,  until 
the  time  of  his  bankruptcy,  the  assignees  were  holden  to  be 
entitled  to  the  property  under  this  statute,  the  bankrupt 
having  had  such  a  possession  as  necessarily  created  a  repu- 
tation of  ownership.  The  bankrupt  being  tne  reputed  owner 
and  appearing  to  have  the  order  and  disposition  of  the  goods, 
the  court  considered  him  as  having  taken  upon  himself  the 
sale,  order,  and  disposition,  within  the  meaning  of  this  statute, 
which  terms  they  observed  were  only  incidental  to  reputed 
ownership. 

There  are  two  classes  of  cases  where  property  demised  to 
the  bankrupt  has  been  held  to  pass  to  his  assignees  under  this 
statute :  the  first  is,  where  the  bankrupt  has  once  been  the 
owner,  and  the  other  where  he  has  not.  The  evidence  re- 
quired to  establish  reputed  ownership  in  each  of  these  cases 
is  different.  In  the  former  case,  when  it  is  once  proved  that 
the  bankrupt  has  been  the  owner,  and  has  continued  in  pos- 
session until  the  act  of  bankruptcy,  the  presumption  is,  that 
he  then  continued  in  possession,  in  the  character  of  owner, 
and  therefore  proof  of  those  facts  is  prima  facie  evidence  that 
the  bankrupt  is  both  reputed  and  r^  owner.  Such  was  the 
foregoing  case  of  Lmgham  v.  Biggs,  and  the  following  of 
lAngard  v.  MessUer,  1  B.  and  C.  308.  Trover  for  machinery : 
the  pUiatiff  proved  that  the  bankrupt  had  once  been  die  real 
owner  of  the  goods  in  question,  and  that  he  continued  in  pos- 
session until  the  act  of  bankruptcy.  The  defendant  proved 
that,  long  before  the  bankruptcy,  the  goods  had  been  seized 
under  an  execution,  at  the  suit  of  a  creditor,  by  the  sheriff, 
and  that  they  were  conveyed,  by  bill  of  sale,  to  the  creditor, 
and  that  he  afterwards  demised  them,  at  an  annual  rent,  to 
the  bankrupt.  Soon  after  the  bill  of  sale  was  executed,  the 
creditor's  initials  were  marked  on  the  goods.  It  was  holden, 
that  this  was  not  evidence  of  the  notoriety  of  the  change  of 
property,  and  consequentiy  that  there  was  no  evidence  to  go 
to  the  jury  that  the  bankrupt  had  ceased  to  be  the  reputed 

y  LiDgham  v.  Biggs,  1  Bos.  k  Pul.  82. 
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owner.  'But  in  a  case  where  the  property  had  been  demised 
to  a  person  who  never  had  been  the  owner,  and  he  became 
banlarupt,  the  mere  possession  might  not  be  sufficient  to 
induce  others  to  consider  him  as  owner.  See  further  on  this 
point  Storer  v.  Hunter,  3  B.  and  C.  368,  cited  and  distin- 
guished in  Clark  v.  Craumshawy  3  B.  &  Ad.  808.  Trover  for 
goods'.  It  appeared  that  thedefendantswere  bankers,  to  whom 
B.,  a  mercer,  resident  in  Cumberland,  had  given  a  warrant  of 
attorney  to  secure  certain  advances  which  they  had  made  to 
him.  Judgment  having  been  entered,  a  writ  of  ^.  fa.  was  sued 
out  thereon,  and  a  warrant  directed,  on  7th  May,  to  two  of  B/s 
shopmen,  there  being  no  bound  bailiffs  in  Cumberland,  The 
shopmen  were  desired  to  take  possession  of  all  B.'s  stock  in 
trade  under  it.  Having  got  the  warrant  they  remained  in  the 
shop  till  night,  when  they  locked  it  and  earned  away  the  key. 
But  on  the  Monday  morning  they  again  opened  it;  and, 
although  B.  did  not  interfere,  business  was  carried  on  appa- 
rently as  usual.  On  the  evening  of  this  day,  B.  committed  an 
act  of  bankruptcy.  A  commission  of  bankruptcy  was  sued 
out  against  him  on  the  14th  of  the  same  month.  The  goods 
were  aflerwards  sold  by  public  auction  under  the  warrant,  the 
shopmen  having  remained  in  possession  from  the  time  it  was 
deUvered  to  them.  Lord  EUenborough,  C.  J. — ^^  How  can 
the  possession  of  the  servants  be  adverse  to  that  of  tiieir 
master  ?  The  goods  were  certainly  under  the  order,  dispo- 
sition, and  control,  of  the  bankrupt,  when  the  baiduruptcy 
happened,  and  therefore  passed  to  his  assignees,  notwith- 
standing the  execution.  I  remember  an  execution  in  the 
North,  where  the  warrant  was  delivered  to  ,a  gentieman^s 
buder  who  continued  to  serve  up  wine,  and  to  wait  at  his 
master's  table  as  before.  The  court  has  more  than  once  ex- 
pressed an  opinion  that  there  ought  to  be  bound  bailiffs  in 
Cumberland,  as  in  other  counties.  They  seem  to  have  sup- 
posed here,  that  a  possession,  aliene  to  the  master's,  dissolved 
the  relation  between  him  and  his  servants ;  but  they  were 
wrong  in  point  of  law.  Had  they  deUvered  the  warrant  on 
the  7th  to  a  bound  bailiff,  and  put  nim  in  possession,  all  would 
have  been  right."  A.  a  trader  and  an  officer  in  the  East  In- 
dia Company's  service  %  assigned  his  privilege  of  shipping 
goods  from  the  East  Indies  to  England,  to  B.  for  a  valuable 
consideration ;  and  in  order  to  evade  the  by-laws  of  the  East 
India  Company,  which  prohibited  such  assignment,  the  goods 
were  shipped,  entered,  warehoused,  and  sold  by  the  Company 
in  A.'s  name,  and  the  proceeds  carried  to  his  account :  but 
before  A.  received  those  proceeds  from  the   Company,  he 

z  Jackson  v.  Iryin,  2  Campb.  49.  a  Gordon  ▼.  E.  1.  Compfiny.  7  T.  R. 

228. 
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became  a  bankrupt.  It  was  holden^  that  his  assignees  were 
entitled  to  recover  the  amount  in  an  action  for  money  had 
and  received,  against  the  Company^  this  being  such  a  pos- 
session as  fell  within  the  statute. 

It  was  a  question  whether  the  enacting  part  of  the  11th 
section  of  stat.  21  Jac.  1.  c.  19.  which  corresponded  with  that 
now  under  consideration,  was  restrained  by  the  preamble;  but 
it  was  holden,  that  it  extended  to  the  goods  of  other  persons 
remaining  in  the  possession  of  the  bankrupt,  as  well  as  those 
which  were  originally  the  bankrupt's  property.  Hence  where 
it  appeared  that  the  plaintiff  having  kept  a  public  house^, 
and  had  a  licence,  said  she  was  married  to  one  Penrice,  whose 
name  she  afterwards  entered  in  the  books  of  the  excise  office, 
with  a  note  in  the  margin  "married,''  from  which  time  Pen- 
rice  had  the  licence,  and  continued  in  the  posession  of  the 
house  and  goods  until  he  conmiitted  an  act  of  bankruptcy; 
the  court  were  of  opinion  that  this  case  was  within  the  sta- 
tute, on  two  grounds;  1st.  That  the  statute  extended  to  the 
goods  of  other  persons  as  well  as  to  those  which  were  origin- 
ally the  bankrupts  property.  2ndly.  That  after  a  solemn  de- 
ckuration  by  the  plaintiff  that  she  was  married  to  Penrice,  and 
that  these  were  the  goods  of  Penrice  in  her  right,  she  should 
never  be  allowed  to  say  that  she  was  not  married  to  him,  and 
that  the  goods  were  her  sole  property.  So  where  household 
furniture,  the  separate  property  of  the  wife  of  B.®  and  of  her 
children  by  a  former  husband,  were,  upon  her  marriage  with 
B.  assigned  to  the  plaintiffs,  as  trustees,  in  trust  to  suffer  B. 
to  enjoy  them,  on  condition  that  he  should  pay  the  plaintiffs, 
for  the  use  of  the  children  of  his  wife  by  her  former  husband, 
a  certain  siun  by  yearly  instalments;  and,  notwithstanding 
several  defaults  in  payment  of  those  instalments,  the  bank- 
rupt was  permitted  by  the  trustees  to  remain  in  die  possess- 
ion of  those  goods,  until  the  evening  before  he  committed  an 
act  of  bankruptcy,  when  they  repossessed  themselves  of  the 
goods;  it  was  holden,  that  the  trustees  had  suffered  the^bank- 
rupt  to  have  the  possession,  order,  and  disposition  of  the 
goods,  dovm  to  the  time  of  his  bankruptcy,  and  therefore  the 
case  fell  within  the  very  words,  as  well  as  the  meaning  of  the 
statute.  But  the  goods  must  be  in  the  possession  of  the  bank- 
rupt at  the  time  of  his  bankruptcy j  otherwise  the  statute  does 
not  apply  ^.  A.  a  termor  for  years  of  lands,  had  built  thereon 
a  rectifying  dis til-house®,  where  he  carried  on  the  business  of 
a  distiller  in  partnership  with  B.    A.  finding  it  to  be  a  losing 

b  Mace  v.  Cadell,  Cowp.  232.  d  Jones  ▼.  Dwyer,  15  East,  21.    See 

c  Darby  v.  Smith,  8  T.  R.  82.  recog-  ante,  p.  209. 

nised  by  Sir  W.  Grant.  M.  R.  in  e  Horn  ir.  Baker,  9  East,  215. 

CaiTrey  ▼.  Darby,  6  Ves.  496,  7. 
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concern,  withdrew  from  the  business,  and  thereupon  leased 
to  B.  his  (former  partner)  and  one  C.  the  premises,  together 
with  the  stillsy  vats,  and  utensils,  proper  ror  carrying  on  the 
business,  and  which  had  been  used  by  A.  and  B.  Under  this 
lease  B.  and  C.  continued  in  possession  of  the  property,  carry- 
ing on  the  trade  in  the  same  manner  as  was  done  before,  xmtil 
they  became  bankrupts.  It  did  not  appear  that  there  was 
any  usage  in  the  trade  for  letting  such  utensils.  The  question 
arising,  whether  the  bankrupts,  under  the  above-mentioned 
circumstances,  had  the  reputed  ownership  of  the  moveable 
utensils  of  the  trade  before  and  at  the  time  of  the  bankruptcy^ 
and  had  thereby  acquired  the  real  ownership  by  the  statute 
for  the  benefit  of  their  creditors ;  the  court  were  of  opinion 
that  they  had;  Lord  Ellenborough,  C.  J.  observing,  that  ^^the 
true  object  of  the  statute  was  to  make  the  reputed  ownership 
of  goodis  and  chattels  in  the  possession  of  bankrupts,  at  the 
time  of  their  bankruptcy,  the  recU  ownership  of  such  goods 
and  chattels,  and  to  subject  them  to  all  the  debts  of  the 
bankrupt;  considering  that  such  reputed  ownership  would 
draw  after  it  the  real  sale,  order,  alteration,  and  disposition 
of  the  goods.  The  sldUs,  it  appeared,  were  fixed  to  the  free- 
hold; and  as  such  would  not  pass  to  tjhe  bankrupts  assignees, 
under  the  descnption  of  ^goods  and  chattels^  in  the  statute. 
But  as  to  the  vats  and  utensils,  there  was  nothing  in  the  case 
to  rebut  the  reputed  ownership  following  the  possession  of 
the  bankrupts  after  the  dissolution  of  the  old  firm,  when  the 
business  was  continued  to  be  carried  on  by  the  bankrupts 
alone,  in  the  same  manner  as  it  followed  the  possession  of 
the  antecedent  partnership,  when  the  trade  Was  carried  on  by 
A.  and  B.  If,  as  in  some  manufactories,  where  the  engines 
necessary  for  carrying  on  the  business,  are  known  to  be  let  out 
to  the  several  manufacturers  employed  upon  them,  there  had 
been  a  known  usage  in  this  trade  for  distillers  to  rent  or  hire 
the  vats  and  other  articles  used  by  them  for  the  purpose  of 
distilling,  the  possession  and  use  of  such  articles  would  not  in 
such  a  case  have  carried  the  reputed  ownership.  But  in  the 
absence  of  such  an  usage,  there  was  nothing  stated  in  the 
case  which  qualified  the  reputed  ownership  arising  out  of  the 
possession  and  use  of  the  things  in  their  trade.  The  world 
would  naturally  give  credit  to  the  traders  on  their  reputed 
property;  and  the  person,  who  permitted  them  to  hold  out  to 
the  world  the  appearance  of  their  being  the  real  owners,  ou^ht 
to  be  answerable  for  the  consequences,  and  was  so  intended 
to  be  by  the  statute.'^ 

Machinery,  erected  for  the  purposes  of  trade  (calico  print- 
ing) in  a  neighbourhood,  (CatteraU  near  Garstang,  in  the  county 
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of  Zjancaster^)  where  machinery  of  such  description  is  com- 
monly removed,  and  which  was  capable  of  removal  without 
injury,  was  holden'not  as  belonging  to  the  inheritance,  but  as 
part  of  the  personal  estate,  and  consequently  ^^goods  and 
chattels'^  which  would  pass  to  the  assignees. 

A  customs^,  that  purchasers  of  hops  from  hop  merchants 
should  leave  them  in  the  merchant's  warehouse,  for  the  pur- 
pose of  resale,  upon  rent,  undistinguished  from  the  merchant's 
stock,  is  not  such  a  custom  of  trade  as  will  prevent  the  hops 
from  becoming  the  property  of  the  merchant's  assignees,  in 
case  of  bankruptcy,  as  being  in  his  possession,  order,  and 
disposition. 

A.,  a  spirit  merchant,  sold  to  B.^,  a  wine  merchant,  several 
casks  of  orandy,  some  of  which,  at  the  time  of  sale,  were  in 
A.^s  own  vaulte,  and  others  in  the  vaults  of  a  regular  ware- 
house-keeper. It  was  agreed,  between  the  parties,  that  the 
brandies  should  remain  where  they  were,  until  the  vendee 
could  conveniently  remove  them.  Immediately  after  the 
sale,  the  vendee  marked  the  several  casks  with  his  initials. 
It  was  notorious  to  the  persons  carrying  on  the  wine  trade,  at 
the  place  where  the  parties  resided,  that  this  sale  had  taken 
place,  but  no  notice  of  such  sale  had  been  given  to  the  ware- 
house-keeper, with  whom  some  of  the  casks  were  deposited. 
A.  having  become  bankrupt,  while  the  brandies  remained 
where  thev  were  originally  deposited,  it  was  holden,  that  the 
whole  of  tKem  passed  to  ms  assignees,  as  goods  in  his  posses- 
sion, order,  and  disposition,  by  die  consent  and  permission  of 
the  true  owner,  witnin  the  statute.  So  where  a  person  having 
bought  a  pipe  of  sherry  of  a  wine  merchant,  permitted  it  to 
remain  in  his  cellar  tor  the  purpose  of  ripening;  and  the 
merchant  aflerwards  became  bankrupt;  it  was  holden^,  that  it 
passed  to  the  assignees.  6ecus,  if  the  wine  be  set  apart  in  a 
particular  bin  and  marked  with  the  buyer's  seal,  and  entered 
m  the  bankrupt's  books  as  the  buyer's  property*^.  Where 
a  person  entitled  to  take  out  letters  of  administration  ne- 
glected to  do  so,  but  remained  in  possession  of  the  goods  of 
the  intestate,  and  being  so  in  possession  became  a  bankrupt, 
and  a  creditor  of  the  intestate  aflerwards  took  out  letters  of 
administration  and  claimed  the  goods  from  the  assignees,  it 
was  holden^,  that  those  goods  were  within  the  statute. 

f  Trappes  t.  Hartcr,  2Cr.  and  M.  153.  siter,  1  B.  and  C.  316,  asd  ante,  p. 

3  Tyrw.  603.  8.  C.  212. 

g  Tbackwaite  v.  Cock,  3  Taunt  487.  i  Tanner  ▼.  Bamett,  Kenyon,   C.  J. 

cited  and  distinguished  in  Watson  v.  Peake*8  add.  Cases,  98. 

Peache,  1  Bingh.  N.  C.  336.  k  Exp.  Merrable,  1  Glynn  and  Jamie- 

h  Knowles  v.  Horsfkll  and  others,  5  B.  son,  402,  Leach,  Sir  John,  V.  G. 

and  A.  134.    See  Lingard  v.  Mes-  I  Fox  v.  Fisher,  3  B.  and  A.  135. 
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2.  Cases  not  witMn  the  Statute. — ^First,  this  clause  does  not 
relate  to  goods  which  the  bankrupt  has  in  autier  droits  as  ex- 
ecutor or  administrator.  Hence^  where  a  trader  married  a 
woman  who  was  in  possession  of  goods  as  administratrix  to 
her  former  husband^  and  afterwards  became  a  bankrupt^  it  wa^ 
holden  by  Lord  Hardwicke^  Ch.  that  this  was  not  within  the 
statute"^^  because  the  administratrix  had  the  goods  in  auter 
droit,  and  the  husband  could  not  have  them  in  any  better 
right,  and  therefore  they  were  not  liable  to  the  debts  of  the 
second  husband;  for  the  meaning  of  the  statute  (if  it  was 
possible  to  put  any  meaning  upon  some  clauses  of  this  statute 
which  were  very  darkly  penned,)  was  only  with  regard  to 
goods  which  the  bankrupt  had  in  his  own  right. 

Or  as  factor  or  trustee. — ^A  trader  in  London  having  money 
of  J.  S.>^  (who  resided  in  Holland,)  in  his  hands,  bought 
South  Sea  Stock,  as  &ctor  for  J.  S.  and  took  the  stock  in  his 
own  name,  but  entered  it  in  his  account-book  as  bought  for 
J.  S.,  afiter  which  the  trader  became  bankrupt,  it  was  holden 
by  Lord  Parker,  that  this  stock  was  not  liable  to  the  bank- 
ruptcy (12).  So  where  the  bankrupt  is  intrusted,  as  a  mere 
trustee®. 

Goods  in  the  possession  of  a  factorP,  from  the  known  na- 
ture of  his  employment,  can  seldom  leave  room  for  any  ques- 

m  Ex  parte  Marsh,  1  Atk.  159.  and  see    n  Ex  parte  Chion,  3  P.  Wms.  187.  n. 
exp.  Ellis,  1  Atk.  101.  and  3  Burr.        (A.) 

1366.  Lord  Mansfield,  C.  J.  o  Carpenter  v.  Mamell,  3  B.  and  P.  40. 

p  CuUen's  B.  L.  225. 


(12)  Where  a  merchant  consigns  goods  to  a  factor  in  London  who 
receives  them,  the  factor,  in  this  case,  being  only  a  servant  or  agent 
for  the  merchant  beyond  sea,  cannot  have  any  property  in  such 
goods ;  neither  will  they  be  affected  by  the  bankruptcy.  Per  Lord 
King,  Ch.  in  Godfrey  v.  Furzo,  3  P.  Wms.  186.  "  This  statute  does 
not  extend  to  the  case  of  factors  or  goldsmiths  who  have  the  posses- 
sion of  other  men's  goods  merely  as  trustees,  or  under  a  bare  autho- 
rity, to  sell  for  the  use  of  their  principal ;  but  the  goods  must  be 
such  as  the  party  suffers  the  trader  to  sell  as  his  oum,"  Per  Lord 
Mansfield,  delivering  the  opinion  of  the  court  in  Mace  v.  Cadell, 
Cowp.  233.  In  Homy,  Baker,  9  East,  243,  Lawrence,  J.  comment- 
ing on  the  preceding  passage,  observed  that  the  last  expression,  viz. 
"  that  the  goods  must  be  such  as  the  party  suffers  the  trader  to  sell 
as  his  own,"  was  evidently  used  in  contradistinction  to  the  case  of 
factors,  &a  who  sold  for  other  persons,  and  not  for  themselves. 
And  he  (Lord  Mansfield)  could  not  have  meant  to  lay  it  down 
generally :  for  that,  viz.  the  case  of  Mace  v.  Cadell,  was  not  the  case 
of  a  sale. 
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tion  as  to  the  purpose  for  which  they  are  in  his  possession. 
But,  with  respect  to  another  species  of  property^  namely^ 
bills  of  exchange  or  notes^  the  possession  of  these  is  more 
equivocal :  for  being  generally  looked  upon  as  cash,  and  de- 
livered or  remitted  to  an  agent  or  banker  generally  in  that 
way^  and  upon  a  fgeneral  account  between  the  parties,  they 
will  be  considered  in  that  light ;  and,  as  being  blended  with 
the  general  mass  of  his  property,  will^  in  case  of  his  be- 
coming a  bankrupt,  pass  oy  the  assignment  under  the  com- 
mission, unless  they  appear  to  have  been  speciftcaUy  appro^ 
priated  to  some  particular' purpose.  What  will  amount  to 
a  specific  appropriation  is  a  question  of  fact,  and  therefore 
depends  upon  the  various  circumstances  of  eadi  particular 
case.  From  the  following  cases  the  reader  will  be  able  to 
form  a  general  idea  of  the  nature  of  a  specific  appropriation 
and  its  limits. 

A  correspondent  of  the  bankrupt^,  before  his  bankruptcy, 
drew  biUs  on  him,  and  desired  him  to  place  them  to  a  parti- 
cular accounty  in  the  name  of  a  third  person,  distinguished 
from  their  general  account  by  a  particular  letter,  and  which 
the  bankrupt  said  he  would  do.  The  correspondent  also 
drew  other  oiUs  on  other  persons  to  answer  the  former  bills, 
and  remitted  the  latter  for  that  purpose  to  the  bankrupt, 
with  directions  to  place  these  to  the  same  account.  The 
former  biUs,  not  having  been  paid  by  the  bankrupt,  were 
sent  back,  protested,  and  paid  by  the  correspondent;  and 
the  latter  bills,  which  had  been  remitted  to  answer  them,  re- 
mained at  the  time  of  the  bankruptcy  in  the  possession  of 
the  bankrupt  unnegotiated.  This  was  holden  to  be  a  spe- 
cific appropriation.— See  also  Ex  parte  Oursett,  Amb.  297- 
In  a  case  of  bills  remitted  to  B.  a  banker**,  after  an  account 
transmitted  by  him  to  C.  his  correspondent,  on  the  balance 
of  which  accoimt  C.  was  indebted  for  biUs  (accepted  by  B. 
and  then  outstanding,)  which  C.  had  drawn  upon  B.  under 
an  agreement  to  make  remittances  to  answer  the  same  when 
due;  the  bills  remitted  to  answer  the  acceptances  (which 
were  not  paid  by  the  banker,  but  by  the  correspondent  him- 
self after  the  bankruptcy  of  B.)  were  considered  as  in  the 
nature  of  goods  in  the  possession  of  a  factor :  and,  therefore, 
that  they  belonged  to  the  correspondent,  subject  to  B.  tiie 
banker's  lien  for  the  balance  due  to  him  at  the  time  of  the 
bankruptcy :  and  that,  having  been  deposited  by  the  bank- 
rupt with  another  banker,  who  had  set  them  short  in  the 


q  Ex  parte  Dumas,  1  Ves.  582.  and        r  Zinck  ▼.  Walker,  Bl.  R.  1154. 
1  Atk.  232. 
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bankrupt's  book^  tiiey  were  the  same  as  if  still  in  the  pos- 
session of  the  bankrupt.  'An  agreement  having  been  en- 
tered into  by  B.^^  a  trader  residing  in  London^  to  purchase  of 
C.J  his  correspondent  at  Manchester^  all  the  Ught  gold  which 
should  be  sent  by  the  latter  from  Manchester  to  London^  and 
to  accept  bills  at  two  months  for  the  money  due  upon  the 
sale,  and  to  accept,  from  time  to  time,  other  bills  drawn  by 
C.  for  his  own  convenience,  but  that  in  such  case  C.  should 
remit  value  to  the  amotmt  of  such  acceptances,  to  answer  to- 
gether with  the  light  gold  for  the  different  biUs  so  drawn :  B. 
became  a  bankrupt,  and  C. '  being  at  the  time  of  the  bank- 
ruptcy considerably  indebted  upon  the  balance  of  the  ac- 
count but  ignorant  of  an  act  of  bankruptcy  committed,  sent 
a  quantity  ot  light  gold  and  some  bills,  in  order  to  enable  the 
bankrupt  to  pay  his  acceptances  for  him  when  they  should 
become  due.  C.  afterwards  paid  the  amount  of  the  bank- 
rupt's acceptances  for  him  to  the  holders,  and  claimed  the 
gold  and  bills  as  against  the  assignees.  There  were  no  other 
accounts  between  the  parties,  but  upon  these  dealings, 
which  had  been  carried  on  in  the  manner  stated  for  some 
years.  This  was  held  to  be  a  specific  appropriation.  Eke 
the  case  of  principal  and  factor,  and  the  agreement  was  dis- 
tinguished into  different  parts;  of  which,  though  the  first 
was  merely  a  contract  for  a  bargain  and  sale ;  the  latter  part 
was  considered  as  a  contract,  of  which  the  effect  was,  that 
the  bankrupt  should  become  the  banker  of  his  correspondent 
and  accept  his  bills,  the  latter  remitting  the  value  to  the 
amount,  in  light  gold  and  biUs :  and  to  which  latter  part  of 
the  contract  tibe  other  had  no  other  relation  than  as  inci- 
dentally ascertaining  the  rate  at  which  the  gold  was  to  be 
taken.  The  plaintiff,  by  letter,  requested  permission  of  B.^ 
to  place  in  his  hands  bills  which  had  a  long  time  to  run,  and 
to  be  allowed  to  draw  without  renewals  at  shorter  dates,  and 
desired  B.  to  calculate  the  sum  to  be  drawn  for,  allowing 
commission.  The  bills  of  long  date,  indorsed  by  the  plain- 
tiff, were  included  in  this  letter;  to  which  B.  returned  an 
answer,  saying,  that  agreeably  to  the  plaintiff's  wishes,  he 
had  discounted  the  bUls,  and  then  specified  the  amount 
for  which  the  plaintiff  might  draw  upon  him  as  desired. 
The  plaintiff  drew  bills  accordingly  on  B.  who  accepted  the 
same,  but  shortly  afterwards  became  a  bankrupt,  and  these 
acceptances  were  dishonoured.  The  bills  received  fix>m  the 
plaintiff  remained  in  the  hands  of  B.  at  the  time  of  the 
CMuikruptcy,  unnegotiated ;  but  the  assignees  of  B.  possessed 

8  Took  V.  Hollingsworth,  5  T.  R.  215.    t  Parke  v.  Eiiason,  1  East's  R.  644. 
S.  C.  in  error,  2  H.  B1.501. 
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themselves  of  these  bills^  and  received  the  amount  of  them. 
An  action  for  money  had  and  received  having  been  brought 
by  the  plaintiff  against  the  assignees^  it  was  holden^  that  it 
would  he;  for  the  application  to  the  bankrupt  was  not  to 
sell  bills  of  long  date  for  those  of  shorter  date^  but  to  place 
those  long  bills  in  the  hands  of  the  bankrupt,  upon  condition 
of  being  allowed  to  draw  short  biUs  upon  him ;  and,  though 
in  his  answer  he  used  the  term  discount,  yet  he  assented  to 
the  terms  of  the  first  letter,  and  used  that  word  merely  as 
a  mode  of  ascertaining  what  he  was  to  receive  for  the  accom- 
modation. The  bills,  therefore,  having  been  deposited  upon 
a  condition,  and  that  condition  not  having  been  complied 
with,  and  they  remaining  in  specie  in  the  hands  of  the  bank- 
rupt at  the  time  of  the  bankruptcy,  the  plaintiff  might  have 
brought  trover  for  them  against  the  assignees,  but  they  hav- 
ing parted  with  the  bills  and  received  the  value,  this  action 
for  money  had  and  received  would  well  lie  in  lieu  of  trover 
to  recover  the  bills.  See  further  on  this  point  Criles  v.  Per- 
kins,  9  East,  12 ;  Ewp,  Sargeant,  1  Rose,  153 ;  Bent  v.  Puller , 
5  T.  R.  494. 

A.,  B.,  C,  and  D.  were  partners  in  a  banking-house  at  Li- 
verpool^, and  C.  and  D.  also  carried  on  a  separate  mercantile 
concern  in  London.  J.  S.  having  accepted  bills  pavable  at 
the  house  of  C.  and  D.  employed  A.,  B.,  C,  and  f).  to  get 
them  paid  accordingly,  and  agreed  to  deposit  with  them  good 
bills  indorsed  by  him  for  the  purpose  of  enabling  them  so  to 
do ;  A.,  B.,  C,  and  D.  debited  J.  S.  in  account  for  his  accep- 
tances, and  credited  him  for  all  the  bills  which  he  deposited ; 
some  of  the  biUs  so  deposited  by  J.  8.  were  remitted  by 
A.,  B.,  C,  and  D.,  to  C.  and  D. ;  upon  the  general  account  be- 
tween the  two  houses,  and  before  any  of  the  acceptances  of 
J.  S.  became  due,  both  houses  failed,  and  J.  S.  was  obliged 
to  pay  his  own  acceptances ;  it  was  holden,  1st,  that  the  as- 
signees of  C.  and  D.  were  entitled  to  retain  against  J.  S.  the 
bills  remitted  to  them  by  A.,  B.,  C,  and  D. :  held  also,  that 
it  made  no  difference  that  one  of  the  bills  remitted  did  not  ar- 
rive in  London  until  after  the  bankruptcy  of  C.  and  D.,  though 
sent  by  A.,  B.,  C,  and  D.  before  the  event.  The  ground  on 
which  this  decision  proceeded,  appears  to  have  been  this: 
that  C.  and  D.,  notwithstanding  their  partnership  with  A. 
and  B.,  were  parties  capable  of  acquiring  a  property  in  the 
bills  in  question,  as  capable  as  any  third  party :  that  they  had 
acquired  such  property  without  reproach,  and  in  truth  in 
pursuance  of  that  agreement  upon  which  they  were  delivered 

u  Bolton  V.  Puller,  I  Bos   and  Pul.  53p. 
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to  the  banking-house ;  C.  and  D.  were  therefore  to  be  con- 
sidered as  third  persons  with  whom  the  bills  had  been  nego- 
tiated (13).  A  banker  has  a  lien  for  the  amount  of  his  ba^ 
lance  upon  a  cheque  paid  in  by  a  customer  on  his  running 
account'. 

Secondly,  this  statute  does  not  extend  to  goods  of  which 
the  bankrupt  has  merely  a  temporary  custody  (14).  As 
where  a  trader  having  sold  goods  which  were  lying  on  a 
quayy,  it  was  agreed  between  him  and  the  vendees,  that  the 
goods  should  be  removed,  and  lodged  in  a  warehouse  until 
file  vendees  should  give  orders  for  the  shipping  the  same  oflF 
as  opportunity  offered,  they  having  none  at  mat  time ;  and 
accordingly  the  trader  caused  the  goods  to  be  removed  into  a 
warehouse  of  his  own  for  the  purpose  of  this  agreement.  A 
few  weeks  after  the  trader  became  a  bankrupt;  the  goods 
still  remaining  in  his  warehouse.  This  was  holden  not  to  be 
within  the  statute ;  because  it  was  a  mere  temporary  custody 
of  the  goods,  and  it  could  not,  with  any  propriety,  be  said 
that  they  were  in  the  order,  disposition,  or  power  of  the 
bankrupt. 

Thirdly,  the  statute  does  not  extend  to  those  cases  where 
the  property  has  been  delivered  to  the  vendee,  as  fully  as  the 
nature  of  such  property  will  admit  (15).  As  where  a  trader 
having  borrowed  of  the  defendant  a  sum  of  money',  gave 
him  a  bond  for  1200/.,  and  on  the  same  day,  as  a  collateral 

z  Scott  V.  Franklin,  15  East,  428.  z  Brown  v.  Heathcote,  1  Atk.  160. 

7  Ex  parte  Flyn,  1  Atk.  186. 


(13)  If  A.  deposits  bills  indorsed  in  blank  with  B.  his  banker, 
to  be  received  when  due,  and  B.  raises  money  upon  them  by 
pledging  them  with  C.  another  banker,  who  is  not  acquainted 
with  the  circumstances  under  which  the  bills  came  into  the  hands 
of  B.,  and  afterwards  B.  becomes  bankrupt,  A.  cannot  maintain 
trover  for  the  bills  against  C.  ColUns  v.  Martin,  1  Bos.  and  Pul. 
648. 

(14)  "  Contrary  to  the  express  words  of  the  statute,  fiactors  have 
be^  excepted  out  of  it  for  the  sake  of  trade  and  merchandize." 
Per  Lord  Hardwicke,  Ch.  in  ex  parte  Dumas,  1  Atk.  234.  1  Ves. 
585.  "  By  the  course  of  trade,  bankers  and  factors  must  have  the 
goods  of  other  people  in  their  possession,  and  therefore  this  does  not 
hold  out  a  fedse  credit  to  the  world."  Per  Buller,  J.  in  Bryson  v. 
Wylie,  1  Bos.  and  Pul.  84.  n. 

(15)  See  Manton  v.  Moore,  7  T.  R.  67.  and  ante,  p.  202,  which 
though  not  decided  on  this  statute,  affords  an  useful  illustration  of 
the  principle  here  insisted  on. 
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security,  assigned  to  him  the  bills  of  lading  and  policies  of 
insurance  of  the  cargo  of  a  ship  then  at  sea ;  the  policies  of 
insurance  were  indorsed  to  the  defendant,  but  the  bills  of 
lading  were  not.    The  trader  became  a  bankrupt,  and  a  bill 
in  equity  was  filed  by  the  plaintiff,  as  his  assignee,  for  the 
eoods,  insisting  on  the  circumstance  of  the  defendant's  not 
having  been  put  in  possession  of  them  at  the  time.     But  Lord 
Hardwicke,  Ch.  was  clearly  of  opinion,  that  the  defendant 
was  entitled  to  retain  possession  of  eyery  thin^  until  his  debt 
was  satisfied,  because  every  thing  which  coiud  shew  a  right 
to  the  car^o  being  delivered  over  to  the  defendant,  the  bank- 
rupt could  no  longer  be  said  to  have  the  order  and  disposition 
of  it :  and,  therefore,  the  case  did  not  fidl  within  the  meaning 
of  this  statute.    So  where  a  trader^  being  indebted  to  the 
defendant,  in  consideration  of  the  defendant  advancing  him  a 
further  sum,  agreed  to  assign  the  cargo  of  a  ship  then  home- 
ward bound,  of  which  he  had  received  letters  of  advice,  and 
to  deposit  tiie  policy  of  insurance  on  the  goods  in  the  hands 
of  the  defendimt,  and,  as  soon  as  the  bills  of  lading  were 
transmitted  to  him,  to  indorse  and  deliver  the  same  over  to 
the  defendant.    The  policy  and  letters  of  advice  were  depo- 
sited with  the  defendant  accordingly,  and  the  bill  of  lading 
was  indorsed  over  to  him  as  soon  as  it  arrived,  but  not  tin 
after  an  act  of  bankruptcy  committed  by  the  trader.     On  the 
arrival  of  the  ship  the  goods  were  delivered  to  the  defendant. 
Trover  having  been  brought  by  the  assignees  of  the  bankrupt, 
it  was  holden,  chat  the  preceding  case  of  Brown  v.  Heathcote 
applied  strongly  to  the  present,  and,  although  in  that  case 
there  was  an  assignment  of  the  bill  of  lading,  and  here  only 
an  agreement  to  assign,  yet  tiiat  did  not  make  any  difference, 
as  neither  conveyed  more  than  an  equitable  title.     Goods 
were  sent  firom  London  to  Sutherland  upon  sale  and  return, 
and  a  letter  inclosing  an  invoice,  requested  the  buyer  to  re- 
turn such  as  were  not  approved  in  as  short  a  time  as  possible. 
The  goods  arrived  at  the  shop  of  the  buyer  on  the  evening 
of  the  13th  of  November,  and  on  the  following  day  he  com- 
mitted an  act  of  bankruptcy ;  it  was  holden^,  that  these  goods 
did  not  pass  to  the  assignees,  under  this  statute,  as  the  bank- 
rupt should  have  been  allowed  a  reasonable  time  to  select 
such  goods  as  he  was  disposed  to  retain. 

Fourthly,  the  statute  does  not  apply  to  those  cases  where 
the  bankrupt  has  possession  of  the  goods  for  a  special  purpose 
only;  as  where  a  bankrupt<^,  after  his  certificate,  and  who 

a  Lempriere  v.  Pasley,  2T.  R.  485.        c  Walker  v.  Burnell,  Doup.  316.  3 
b  Oibton  V.  Bray,  1  Moore,  (C.  P.)  519.        T.  R.  321.  8.  C.  cited  Smith  v.  Scott, 
8  Taunt.  76.  S.C.  9  Bingrh.  15. 
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traded  again  for  himself^  was  lefib  for  several  years  in  posses- 
sion of  liis  house^  household  goods^  and  furniture^  in  order  to 
assist  in  settling  the  afiairs  of  the  bankrupt  estate,  the  assig- 
nees repeatedly  stating  the  goods,  &c.  in  their  accounts  wiQi 
the  creoitors,  as  part  of  the  estate,  it  was  holden,  that  such 
possession  did  not  fall  within  the  statute,  so  as  to  vest  the 
goods  in  the  assignees  under  a  second  commission,  on  the 
ground  that  the  bankrupt  had  not  the  disposition  so  as  to  sell 
the  goods,  and  that  he  was  not  the  reputed  owner.  And 
BuUer,  J.  said,  that  possession  of  the  goods  exposed  for  sale 
in  a  shop  might  be  within  the  statute ;  but  possession  of  the 
furniture  in  a  house  was  no  more  evidence  of  a  right  to  that 
furniture,  than  of  a  right  to  the  house.  And  per  Ashhurst,  J. 
the  statute  certainly  does  not  extend  to  every  case  of  posses- 
sion, not,  for  instance,  to  the  case  of  a  ready  furnished  lodg- 
ing. So  where  the  bankrupt  had  possession  of  the  goods  for 
a  special  purpose  only^,  and  had  not  the  order  and  deposition 
of  them. 

A  vendor,  a  warehouseman,  sold  to  a  party  wines,  then  in 
his  warehouse,  for  which  a  bill,  accepted  by  the  vendee,  at 
three  months,  was  given,  the  vendor  putting  mto  the  hands  of 
the  vendee  a  note,  acknowlecking  that  he  held  the  wines,  sub- 
ject to  his  order,  rent  free.  The  acceptance  was  dishonoured, 
and  amount  not  paid.  Afterwards,  vendee  became  bank- 
rupt, the  wines  still  remaining  in  vendor's  warehouse.  It 
was  holden^  that  this  section  did  not  apply ;  for  it  referred 
to  cases  where  the  bankrupt  shall,  ''by  the  consent  of  the  true 
owner j^  have  goods  in  his  possession ;  here  the  bankrupt,  if 
he  had  possession,  was  himself  the  true  owner,  under  the 
contract  of  sale. 

Where,  by  agreement  between  B.  and  the  defendant,  B. 
agreed,  on  payment  to  him  of  a  certain  sum,  to  convey  to 
tne  defendant  a  dwelling-house,  and  to  deliver  possession  of 
all  the  household  furniture  and  stock,  and  that  after  formal 
possession  delivered  to  the  defendant,  B.  should  be  allowed 
to  remain  in  possession  for  three  months  without  paying  rent ; 
which  agreement  was  notorious  in  the  neighbourhood,  and 
the  money  was  paid  by  the  defendant,  and  a  formal  delivery 
made  to  him,  and  B.  afterwards  left  in  possession  according 
to  the  agreement,  who  became  a  bankrupt  whilst  he  so  re- 
mained in  possession,  and  before  the  expiration  of  the  three 

d  Collins  T.  Forbes,  3  T.  R.  316.  and    e  Townley  y.  Crump,  4  Ad.  and  EU. 
Lawrence,  J.,  Gordon  v.  E.  I.  Com*        68. 
pany,  7  T.  R.  237. 
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months ;  held'  that  this  was  not  a  possession  by  the  bank- 
rupt within  the  statute. 

Lastly,  the  possession  which  a  husbanded,  living  with  his 
wife,  has  of  the  separate  property  of  the  wife,  setded  before 
marriage  in  trustees  for  her  separate  use,  is  not  sufficient  to 
bring  a  case  within  the  statute ;  and  it  will  not  be  any  objec- 
tion to  such  a  settlement  that  the  goods  were  not  described 
in  the  deed,  or  referred  to  in  a  schedule  annexed.  It  is  ob- 
servable, however,  that  if  stock  in  trade  is  thus  settled  on  the 
wife,  for  the  purpose  of  enabUng  her  to  carry  on  a  separate 
trade,  if  the  husband  intermeddles  in  such  trade,  the  property 
will  be  Uable  to  his  debts.  By  stat.  6  6.  4.  c.  16.  s.  73.  u 
any  bankrupt,  being  at  the  time  insolvent,  shall  (except  upon 
the  marriage  of  any  of  his  children,  or  for  some  valuable  con- 
sideration,) have  conveyed,  assigned,  or  transferred  to  any  of 
his  children,  or  any  other  person,  any  hereditaments,  offices, 
fees,  annuities,  leases,  goods,  or  chattels,  or  have  delivered  or 
made  over  to  any  such  person  any  bills,  bonds,  notes,  or  other 
securities,  or  have  transferred  his  debts  to  any  other  person, 
or  into  any  other  person^s  name,  the  commissioners  shall 
have  power  to  sell  and  dispose  of  tiie  same  as  aforesaid ;  and 
every  such  sale  shall  be  vaUd  against  the  bankrupt,  and  such 
children  and  persons  as  aforesaid,  and  against  all  persons 
claiming  under  him. 


VI.  0/  Warrants  of  Attomei/y  Conveyancesy  and  Payments 

made  by  and  to  Bankrupts. 

The  legislature,  in  order  to  provide  a  remedy  for  the  injus- 
tice done  to  creditors  by  secret  warrants  of  attorney,  has  by 
Stat.  3  Geo.  4.  c.  39.  s.  1:  [24th  June,  1822,]  enacted,  '^that 
after  the  29th  of  September  next,  if  the  holder  thereof  shall 
think  fit,  every  warrant  of  attorney  to  confess  judgment  in 
any  personal  action,  or  a  true  copy  thereof,  and  of  the  attes- 
tation thereof,  and  the  defeazance  [which  by  s.  4.  must  be 
written  on  the  same  paper  or  parchment,]  and  indorsements 
thereon,  in  case  such  warrant  of  attorney  shall  be  given  to 
confess  judgment  in  B.  R.,  or  such  a  true  copy  thereof  as 
aforesaid,  in  case  such  W.  of  A.  shall  be  given  to  confess 

f  Muller  T.  Moss,  1  M.  and  S.  335.  g  Jarman  ▼.  Woolloton,  3  T.  R.  618. 
See  also  Hickenbotham  v.  Groves,  recognised  in  £■  of  Shaftesbury  v. 
2  C.  and  P.  492.  Russell.  1  B.  and  C.  609. 
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judgment  in  any  other  court,  shall,  within  twenty-one  days 
after  execution  be  filed,  together  with  an  affidavit  of  the  time 
of  execution,  with  the  clerk  of  the  docquets  and  judgments  in 
B.  R/'  And  by  s.  2.  if  at  any  time  after  the  expiration  of 
twenty-one  days  next  after  the  execution  of  such  warrant  of 
attorney,  a  commission  of  bankrupt  shall  be  issued  against 
the  person  who  shall  have  given  such  warrant  of  attorney 
under  which  he  shall  be  duly  found  and  declared  a  bankrupt, 
then,  unless  such  w.  of  a.,  or  a  copy  thereof,  shall  have  been 
filed  as  aforesaid,  within  twenty-one  days  from  execution,  or 
unless  judgment  shall  have  been  signed,  or  execution  issued 
on  such  w.  of  a.  within  the  same  period,  such  w.  of  a.  and 
the  judgment  and  execution  thereon,  shall  be  deemed  fraudu- 
lent and  void  against  the  assignees.  The  3rd  section  contains 
a  similar  provision  for  rendering  a  cognovit  actionem  void  as 
against  assignees  of  a  bankrupt,  unless  filed.  But  this  sta- 
tute does  not  affect  the  security  for  all  purposes :  but  only 
renders  it  inoperative  against  assignees  of  a  bankrupt. 
Green  v.  Grayy  1  D.  P.  C.  350.  and  it  does  not  extend  to 
warrants  of  attorney  executed  by  insolvent  debtors.  See 
11  Geo.  4.  and  1  Will.  4.  c.  38. 

By  Stat.  6  Geo.  4.  c.  16.  s.  81.  all  conveyances  by,  and  all 
contracts  and  other  dealings  and  transactions  by  and  with 
any  bankrupt,  bwid  fide  made  and  entered  into  more  than 
two  calendar  months  before  the  date  and  issuing  of  the  com- 
mission against  him,  and  all  executions  and  attachments 
against  the  lands  and  tenements  or  goods  and  chattels  of  such 
bankrupt  bond  fide  executed  or  levied  more  than  two  calen- 
dar months  before  the  issuing  of  such  commission,  shall  be 
valid,  notwithstanding  any  prior  act  of  bankruptcy ;  provided 
the  person  so  dealing  with  such  bankrupt,  or  at  whose  suit 
or  on  whose  account  such  execution  or  attachment  shall  have 
issued,  had  not,  at  the  time  of  such  conveyance,  &c.  notice 
of  any  prior  act  of  bankruptcy ;  provided  also,  that  where  a 
commission  has  been  superseded,  if  any  other  commission 
shall  issue  against  any  person  comprised  in  such  first  com- 
mission, within  two  ccdendar  months  next  aft;er  it  shall  have 
been  superseded,  no  such  conveyance,  &c.  shall  be  valid, 
unless  made,  &c.  more  than  two  calendar  months  before  the 
issuing  the  first  commission^.     N.  "  This  section  (16)  applies 

h  See  Shaw  t.  Harvey » 1  Ad.  aod  Ell.  920. 


(16)  According  to  Bayley,  J.  in  Wymer  v.  Kemhle,  6  B.  and  C. 
482,  this  section  only  appUes  where  there  has  been  a  prior  act  of 


VOL.  I. 
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to  all  executions  levied  more  than  two  months  before  the 
issuing  of  the  commission^  whether  founded  on  judgments 
after  verdict^  or  on  judgments  by  de&ult  or  confession,  the 
words  being  general,  and  not  in  any  way  limited  or  qualified ; 
the  108th  section  (see  post  p.  228)  apphes  only  to  executions 
on  judgments  by  default  or  confession,  or  nil  dicit,  where  the 
seizure  has  taken  place  within  the  two  calendar  months  before 
the  issuing  of  the  commission.  This  construction  will  recon- 
cile the  two  sections  of  the  act.  The  108th  section,  however 
obscure  in  its  terms  originally,  has  now  received  a  judicial 
construction  which  makes  it  tolerably  dear.  The  creditor, 
who  has  issued  execution  on  a  judgment  after  verdict,  though 
within  the  two  months,  is  entiUed  to  a  preference  if  the 
seizure  was  before  an  act  of  bankruptcy ;  but  where  the  judg- 
ment is  by  default  or  confession,  then,  to  entitle  the  creditor 
to  a  preference,  there  must  have  been  a  sale  as  well  as  a 
seizure.'^  Per  Parke,  J.  4  B.  &  Ad.  263,  4.  See  also  Cros- 
field  V.  Stanley,  4  B.  &  Ad.  87. 

Goods  of  a  bankrupt  were  seized  under  an  execution  at  the 
suit  of  a  creditor,  before  ten  o^clock  in  the  forenoon  of  the 
13th  of  August ;  the  commission  of  bankrupt  issued  between 
twelve  and  one  o'clock  on  the  13th  of  October  following ;  it 
was  holden^  that  the  execution  was  valid,  inasmuch  as  it  had 
been  levied  more  than  two  calendar  months  before  the  issu- 
ing the  commission.  N.  B. — Where  the  transaction  amotmts 
to  an  act  of  bankruptcy  in  itself,  it  is  not  protected  by  this 
section  i  e,  g.  k  transfer  of  goods  made  voluntarily  and  in 
contemplation  of  bankruptcy,  though  made  more  than  two 
months  before  the  issuing  of  the  commission,  and  in  satisfac- 
tion of  a  bond  fide  debt,  is  not  protected ;  for  by  the  3rd  sec- 
tion such  fraudulent  transfer  is  made  an  act  of  bankruptcy. 
Sevan  v.  Nunn,  9  Bingh.  107* 

By  s.  82,  all  payments  really  and  bond  fide  made,  or  which 
shall  hereafter  be  made  by  any  bankrupt,  or  by  any  person 
on  his  behalf,  before  the  date  and  issuing  of  the  commission 
against  such  bankrupt,  to  any  creditor  of  such  bankrupt, 
(such  payment  not  being  a  fraudulent  preference  of  such  cre- 

i  Godson  V.  Sanctuary,  4  B.  and  Ad.  255.     See  also  Cowie  v.  Harris,  1  M. 

and  Malk.  141. 


bankruptcy ;  and  according  to  Tindal,  C.  J.  delivering  opinion  of 
court  in  Bevan  v.  Nunn,  9  Bingh.  112,  the  clause  does  not  apply  to 
any  case,  unless  where  a  former  act  of  bankruptcy  is  assumed  to  have 
been  committed^ 
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ditor,)  shall  be  deemed  valid^  notwithstanding  any  prior  act 
of  bankruptcy  by  such  bankrupt  committed;  and  all  pay- 
ments really  and  bond  fide  made,  or  which  shall  hereafter  be 
made,  to  any  bankrupt  before  the  date  and  issuing  of  the 
commission  against  such  bankrupt,  shall  be  deemed  vahd, 
notwithstanding  any  prior  act  of  bankruptcy  by  such  bank- 
rupt committed :  and  such  creditor  shall  not  be  liable  to  re- 
fund the  same  to  the  assignees  of  such  bankrupt,  provided 
the  person  so  dealing  with  the  said  bankrupt  had  not,  at  the 
time  of  such  payment  by  or  to  such  bankrupt,  notice  of  any 
act  of  bankruptcy  by  such  bankrupt  committed.    And  by 
8.  83,  the  issuing  of  a  commission  shall  be  deemed  notice  of 
a  prior  act  of  bankruptcy,  (if  an  act  of  bankruptcy  had  been 
actually  committed  before  the  issuing  the  commission,)  if  the 
adjudication  of  the  person  against  whom  such  commission 
has  issued  shall  have  been  notified  in  the  London  Gazette, 
and  the  person  to  be  affected  by  such  notice  may  reasonably 
be  presumed  to  have  seen  the  same.     Notice  to  the  principal 
is  notice  to  all  his  agents,  if  there  be  reasonable  time  to  com- 
municate that  notice  to  his  agents ;  Mayhew  v.  EameSy  3  B. 
and  C.  601.     Hence,  notice  to  the  Bank  of  England  is  notice 
to  all  its  branch  banks;    Willis  v.  The  Bank  of  England^ 
4  Ad.  and  Ell.  21.     Under  s.  82,  payments  really  and  bond 
fide  made  are  vaUd,  even  in  cases  where  the  contract  or  trans- 
action, upon  which  they  are  made,  has  taken  place  within  two 
calendar  months  before  the  commission.    See  Coles  v.  Robins, 
3   Campb.  183.     Cash  v.    Young,   2  B.  and  C.  413.     The 
same  point  was  decided  in  Hill  v.  Famell,  9  B.  and  C.  45, 
where  a  library  of  books  had  been  purchased  of  a  hop-mer- 
chant and  paid  for,  without  notice  that  the  hop-merchant  had 
at  that  time  committed  an  act  of  bankruptcy,  on  which  a  com- 
mission was  afterwards,  and  aflber  the  sale  of  the  boo>ks,  taken 
out.     So  giving  cash  for  a  bank^  post  bill.     But  where  B. 
having  committed  a  secret  act  of  bankruptcy,  assigned  chat- 
tels to  the  defendant,  as  a  security  for  money  lent  to  B.  by 
the  defendant,  in  trust  to  permit  B.  to  use  them  till  March^ 
1833,  and  then,  if  the  debt  were  unpaid,  to  sell  them  in  dis- 
charge thereof.     In  October,  1832,  and  within  two  months  of 
this  assignment,  a  fiat  issued  against  B. ;  it  was  holden,  that 
this  could  not  be  considered  as  a  payment  protected  by  the 
82nd  section :  the  word  payment  applied  to  a  payment  of  a 
debt,  and  not  to  a  loan  of  money  upon  the  security  of  a  trans- 
fer of  goods.     Cannon  v.  Denew,  10  Bingh.  292. 

By  8.  84.  no  person  or  body  corporate,  or  public  company, 

k  WUiis  T.  The  Bank  of  Eogland,  4  Ad.  and  Ell.  21. 
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having  in  their  possession  or  custody  any  money,  goods^ 
wares,  merchandises,  or  effects,  belonging  to  any  bankrupt, 
shall  be  endangered  by  reason  of  the  payment  or  deUvery 
thereof  to  the  bankrupt  or  his  order ;  provided  such  person 
or  company  had  not,  at  the  time  of  such  delivery  or  payment, 
notice  that  such  bankrupt  had  committed  an  act  of  bank- 
ruptcy. And  by  s.  85.  if  any  accredited  agent  of  any  body 
corporate  or  public  company  shall  have  had  notice  of  aiiy  act 
of  bankruptcy,  such  body  corporate  shall  be  hereby  deemed 
to  have  had  such  notice. 

By  s.  86.  no  purchase  from  any  bankrupt  bond  fide^  and 
for  valuable  consideration,  where  the  purchaser  had  notice 
at  the  time  of  an  act  of  bankruptcy  by  such  bankrupt  com- 
mitted, shall  be  impeached  by  reason  thereof,  unless  the 
commission  against  such  bankrupt  shall  have  been  sued  otit 
within  twelve  calendar  months  after  such  act  of  bankruptcy. 

By  s.  87.  no  title  to,  any  real  or  personal  estate  sold  under 
any  commission,  or  under  any  order  in  balikruptcy,  shall  be 
impeached  by  the  bankrupt,  or  any  person  claiming  under 
him,  in  respect  of  any  defect  in  the  suing  out  of  the  commis- 
sion, or  in  any  of  the  proceedings  under  the  same,  unless  the 
bankrupt  shall  have  commenced  proceedings  to  supei^ede 
the  said  commission,  and  duly  prosecuted  the  same  within 
twelve  calendar  months  from  the  issuing  thereof. 

By  s.  108.  no  creditor  having  security  for  his  debt,  or 
having  made  any  attachment  in  London,  or  any  other  place, 
by  virtue  of  any  custom  there  used,  of  the  goods  of  the  bank- 
rupt, shall  receive  upon  such  security  or  attachment  more 
than  a  rateable  part  of  such  debt;  except  in  respect  of 
any  execution  or  extent  served  and  levied,  by  seizure  upon, 
or  any  mortgage  or  lien  upon,  any  part  of  the  property  of 
such  bankrupt  before  thfe  bankruptcy ;  provided  that  no  cre- 
ditor ^  though  for  a  valuable  considerationy  who  shall  sue  out 
execution  upon  any  judgment  obtained  by  drfaulty  confession^ 
or  nil  dicity  shall  avail  himself  of  such  execution  to  the  preju- 
dice of  other  fair  creditors ^  but  shaU  be  paid  rateable  tvith  such 
creditors  {1 7)  •     This  proviso  limits  the  exception,  and  the 


(17)  The  Stat.  1  W.  4.  c.  7.  s.  7.  reciting  the  words  printed  in 
italics,  and  also,  that  by  reason  of  such  provision,  plaintiffs  had  been 
and  might  be  deterred  from  accepting  a  cognovit  actionem,  with  stay 
of  execution,  whereby  the  expense  of  further  proceedings  in  such 
action  might  have  been  and  may  be  saved  or  diminished,  for  remedy 
thereof  enacts,  "  that  no  judgment  signed  or  execution  issued  after 
the  passing  of  that  act  [11th  March,  1831,]  on  a  cognovit  actionem 
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exception  applies  only  to  cases  falling  within  the  first  part  of 
the  section,  viz.  those  of  creditors  having  security.  Per  Ld. 
Tenterden,  C.  J.  6  B.  and  C.  484.  Wymer  v.  Kemble.  In 
this  case  the  goods  of  the  debtor  had  been  seized  under  a 
fi.  fa.  sued  out  upon  a  judgment  of  non  sum  informatuSy  and 
defivered  to  the  creditor  under  a  bill  of  sale  by  the  sheriff; 
then  a  bankruptcy  followed,  and  it  was  holden  that  he  had 
ceased  to  be  a  creditor,  having  been  paid  by  means  of  the 
execution  before  the  bankruptcy.  So  where  after  seizure  and 
before  bankruptcy,  the  debtor  pays  the  money  to  the  sheriff^s 
officer,  the  debt  is  thereby  extinguished,  and  although  the 
money  is  in  the  hands  of  the  sheriflF  at  tlie  time  of  the  bank- 
ruptcy, and  paid  over  to  the  execution  creditor  afterwards, 
the  assignees  cannot  recover.  Morland  v.  Pellatty  8  B.  &  C. 
722.  But  where  the  sheriff  had  made  a  seizure  before  act  of 
bankruptcy,  but  the  goods  remained  in  his  hands  unsold  at 
the  time  of  the  bankruptcy,  it  was  holden,  that  the  sheriff 
was  not  justified  in  paying  over  to  the  creditor  money  received 
by  him  as  the  proceeds  of  the  sale,  after  the  bankruptcy. 
Notley  V.  Buck,  8  B.  and  C.  160.  See  further  on  this  subject 
in  re  WcLskboum,  8  B.  and  C.  444. 


VII.  Of  Actions  which  may  be  brought  by  the  Assignees  of 
a  Bankrupt^  and  in  what  Manner  they  ought  to  sue. 

1.  Money  had  and  received. — An  action  for  money  had  and 
received  will  lie  against  a  creditor  of  the  bankrupt*,  who, 

a  Kitchin  v.  Campbell,  3  Wils.  304.  2  BI.  Rep.  827. 


after  declaration  filed,  or  delivered,  or  judgment  by  default,  confes- 
sion or  nil  dicit,  according  to  the  practice  of  the  court  in  any  action 
commenced  adversely,  and  not  by  collusion  for  the  purpose  of  fraudu- 
lent preference  shall  be  deemed  within  the  foregoing  provision."  An 
execution  sued  out  upon  a  final  judgment,  after  judgment  by  nil 
dicit,  falls  *  within  this  proviso,  which  comprises  all  judgments  by 
default,  and  cannot  be  restrained  to  judgments  by  default  by  the  con- 
sent or  the  collusion  of  the  parties ;  and  the  words  '*  obtained  by  de- 
fault, confession,  or  nil  dicit,"  apply  to  a  judgment  obtained  before, 
as  well  as  after,  the  passing  of  the  act.  A  plaintifi^  in  execution  upon 
a  judgment  by  confession  ceases  to  be  a  creditor,  having  security  for 
his  debt  witlun  the  108th  section  of  statute  6  G.  4.  c.  16.  when  the 
goods  seized  under  that  execution  are  sold,  even  though  an  act  of 
bankruptcy  be  committed  before  the  return  of  the  writ.t 

•  C?umiDg  v.  WcUford,  4  M.  &  P.  238.       f  Higg^ins  v.  M'Adam,  3  Y.  It  J.  1. 

recognizing  Wymer  v.  Kemble. 
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after  the  act  of  bankruptcy^  takes  out  execution  against  the 
goods  of  the  bankrupt,  and  receives  from  the  sherijBT  the  mo- 
ney arising  from  the  sale  of  the  goods ;  for  the  law  supposes 
the  creditor  to  have  received  the  same  for  the  use  of  the  as- 
signees in  whom  the  property  of  the  goods  is  vested,  and 
.  thence  implies  a  promise  to  pay.  So  where  a  trader  became 
a  bankrupt  by  lying  in  prison  two  months  (now  21  days) 
after  an  arrest^,  it  was  holden,  that  his  assignees  might  main- 
tain an  action  for  money  had  and  received  against  a  person 
who,  aft«r  the  arrest,  and  before  the  expiration  of  the  two 
months,  having  had  notice  that  a  commission  would  be  sued 
out  against  the  trader,  sold  his  goods  and  paid  him  the  pro- 
duce. In  cases  of  this  kind,  the  assignees  have  an  election 
to  bring  either  trover  or  assumpsit.  In  trover  they  may  re- 
cover the  full  value  of  the  goods  at  the  time  they  were  taken, 
though  the  sale  may  not  actually  have  produced  more  than 
half  their  worth :  but  in  assumpsit,  the  assignees  consider- 
ing the  party  selling  the  goods  as  their  agent,  are  entitled 
to  recover  only  what  was  produced  by  the  sale  of  the  goods. 
Per  Grose  and  Buller,  Js.  in  King  v.  Leith,  2  T.  R.  144,  145. 
If  the  assignees  bring  assumpsit  they  affirm  the  contract,  and 
the  defendant,  if  a  creditor  of  the  bankrupt,  may  set  off  his 
debt.  Smith  v.  HodsoUy  4  T.  R.  211.  But  the  assignees  can- 
not affirm  the  act  of  the  bankrupt  as  their  agent  in  part,  and 
avoid  it  as  to  the  rest,  Wilson  v.  Potdter^  Str.  859.  Brewer 
V.  SparroWy  7  B.  &  C.  313.  per  Bayley,  J.,  S.  P. 

By  the  law  of  England  %  if  not  contradicted  by  the  laws  of 
the  country  where  the  property  may  be,  the  commissioners 
may  dispose  of  the  personal  property  of  the  bankrupt  resi- 
dent here,  although  such  property  be  in  a  foreign  country. 
Hence  where  the  defendant  being  resident  in  England,  and 
a  creditor  of  the  bankrupt  in  England,  after  the  assignment 
of  the  bankrupt's  estate,  and  with  ftJl  knowledge  thereof, 
attached  and  afterwards  received,  by  a  remittance,  money 
due  to  the  bankrupt  in  Rhode  Islana  in  North  America;  it 
was  holden,  that  die  assignees  might  recover  the  same  from 
the  defendant,  in  an  action  for  money  had  and  received  to 
their  use.  So  where  after  an  act  of  bankriiptcy  committed  ^, 
but  before  the  assignment,  a  creditor  of  the  bankrupt  in  Eng- 
land, and  resident  in  England,  with  knowledge  of  the  act 
of  bankruptcy,  made  an  affidavit  of  debt  in  England,  by  vir- 
tue of  which  he  attached,  and  after  the  assignment  received, 
money  due  to  the  bankrupt  in  one  of  the  British  planta- 

b  King  V.  Leith,  2  T.  R.  141.  d  Sill  v.  Worswick,  1  H.  Bl.  666. 

c  Hunter  v.  Potto,  4  T.  R.  18*2.    Phil- 
lips  V.  Hunter,  2  H.  Bl.  402. 
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lions  in  America;  it  was  holden,  that  the  assignees  might 
recover  the  same  in  an  action  for  money  had  and  received. 
A.  after  an  act  of  bankruptcy  committed  by  B.^  received  the 
amount  of  a  draft  drawn  by  B.  on  his  banker^  in  favour  of 
A.  for  a  bond  fide  debt.    The  plaintiffs^  as  assignees  of  B.^ 
brought  an  action  against  the  banker  for  a  larger  sum  of 
money  belonging  to  the  bankrupt,  in  which  action  the  banker 
attempted  to  set  off  the  before-mentioned  sum^  which  he  had 
paid  to  A. :  but  jit  appearing  that  the  banker  had  paid  the 
money  to  A.  with  full  knowledge  of  the  bankruptcy,  the 
set-off®  was  disallowed.     The  plaintiffs  then  brought  an  ac- 
tion for  money  had  and  received  against  A.  to  recover  the 
amount  of  the  draft,  but  it  was  holden  ^,  that  the  action  would 
not  lie ;  for,  although  the  plaintiffe  had  at  first  an  election 
whether  they  would  bring  the  action  against  the  banker,  or 
A.,  yet  having  in  the  former  action,  against  the  banker,  in« 
sisted  that  the  money  had  not  been  paid  on  their  account, 
and  that  it  was  void,  they  could  not  in  the  present  action  be 
permitted  to  contradict  it,  and  insist  that  the  payment  was 
made  on  their  account. 

Covenant. — In  covenant  for  rent  on  an  indenture  ?  brought 
by  the  assignees  of  the  lessor  (a  bankrupt),  the  lessee  cannot 
plead  that  the  lessor  nil  habuit  in  ienementis:  for  the  assignees 
succeed  to  all  the  rights  of  the  bankrupt,  and  consequently 
may  claim  the  benefit  of  that  estoppel,  which  would  have 
operated  between  the  lessor  and  lessee.     By  indorsement  of 
lease,  reciting,  that  the  lessee  had  purchased  certain  fixtures 
on  the  premises  on  condition  of  their  being  repurchased,  it 
was  agreed  between  the  lessor  and  lessee,  and  the  lessor  cove- 
nanted, that  on  the  expiration  or  other  sooner  determination 
of  the  term,  he  (the  lessor)  would  take  the  fixtures  at  such 
price  as  they  should  be  appraised  at  by  two  competent  per- 
sons, on^  to  be  named  by  each  side :  the  lessee  became  bank- 
rupt, and  his  assignee  declined  the  lease  (which  was  delivered 
up),  but  required  the  fixtures  to  be  repurchased;  and  brought 
covenant  against  the  lessor  for  not  appointing  an  appraiser : 
it  was  holden**,  that  as  by  6  G.  4.  c.  16.  s.  7^.  the  bankrupt 
on  delivering  up  the  lease  was  discharged  from  all  the  cove- 
nants on  his  part,  performance  of  the  covenant  in  question 
could  not  be  enforced  by  the  assignee  of  the  bankrupt  against 
the  lessor.     For  the  remedies  given  to  assignees  for  the  reco- 
very of  rents  by  debt  or  distress,  and  of  enforcing  the  ob- 
servance of  all  covenants  and  agreements  in  respect  of  lands 
of  which  the  commissioner  has  the  power  of  disposition, 

e  Vernon  t.  Hankey,  2  T.  R.  113.  g  Parker  ▼.  Manning.  7  T.  R.  637. 

f  Vcnion  V.  Hanson,  2  T.  R.  287.  h  Kearsey  t.  Carstatrs,  2  B.  It  Ad.  710. 
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under  the  3  &  4  W.  4.  c.  74.     See  the  67th  section  of  that 
statute. 

Debt. — ^The  assignees  of  a  bankrupt  may  bring  an  action 
of  debt  on  the  stat.  9  Ann.  c.  14.  against  the  winner  for  ^  mo- 
ney lost  at  play  by  the  bankrupt  before  his  bankruptcy. 

Tort. — ^Defendant,  a  leaseholder  for  a  long  term,  put  N.  in 
possession  imder  an  agreement  to  grant  a  lease  when  N. 
should  have  paid  a  sum  of  money  for  the  furniture,  which  he 
was  to  do  by  instalments  in  three  years,  in  the  mean  time 
paying  rent  at  certain  days  to  defendant,  subject  to  distress 
for  non-payment.  Defendant  received  rent  from  N.,  but 
omitted  to  pay  the  superior  landlord,  who  distrained  on  N. 
for  arrears  due  from  defendant,  N.  having  become  bankrupt ; 
it  was  holden  ^j  that  the  damage  incurred  by  the  distress  was 
a  cause  of  action  on  which  his  assignees  might  sue;  for  though 
a  right  of  action  for  an  injury  to  the  person  does  not  pass  to 
assignees,  yet  an  injury  to  bankrupt's  personal  property  does. 
It  appears  to  have  been  the  intention  of  the  legislature  to 
give  assignees  all  the  remedies  in  respect  of  the  property 
which  they  were  entitled  to  under  the  former  acts,  and  that 
they  shomd  have  power  (as  they  had  \mder  those  acts)  to  sue 
upon  contracts  made  with  the  bankrupt,  and  for  injuries 
affecting  his  property,  though  not  for  mere  personal  wrongs, 
and  such  causes  of  action  as  would  abate  by  his  death.  Hence 
assignees  may  maintain  ^  an  action  for  unliquidated  damages 
which  have  accrued  before  the  bankruptcy  by  non-perform- 
ance of  a  contract.  So  where  B.  before  his  bankruptcy  hired 
a  carriage  of  M.  and  let  it  to  defendant,  who  sent  it  oack  to 
B.  damaged,  and  C.  repaired  it  with  the  assent  of  B.  and 
after  B.^s  bankruptcy  proved  the  amount  of  the  repairs  under 
B.^s  commission ;  it  was  holden  "*,  that  B.*s  assignees  had  a 
right  of  action  against  the  defendant;  but  as  it  did  not  appear 
that  B.'s  estate  had  paid  or  was  ever  likely  to  pay  any  divi- 
dend, they  were  entitled  to  nominal  damages  only. 

IVover, — If  after  an  act  of  bankruptcy ^  but  before  commis- 
sion, a  person  sue  out  execution  against  the  goods  of  the 
bankrupt,  under  which  the  sheriff  makes  a  seizure,  and  then  a 
commission  issues,  and  afterwards  the  sheriff  sells  the  goods, 
the  assignees  may  maintain  trover  against  the  sheriff  **;  and  so 
where  the  sheriff  seizes,  sells,  and  pays  over  the  money  before 

i   Brandon  t.  Pate,  2  H.  Bl.  368.  Bl.  Rep.  65.  Lazarus  v.  Waithman, 

k  Hancock  v.  Caffyn,  8  Bingh.  358.  6  B.  M.  313.    Carlisle  v.  Garland, 

1   Wright  V.  Fairfield,  2  B.  &  Ad.  727.  7  Bingh.  298.  affirmed  on  error  m 

m  Porter  v.  Vorley,  y  Bingh.  93.  Exch.    Ch.  10  Bingh.  452.    Dillon 

n  Cooper  v.  Chitty,  1  Burr.  20,  and  1  v.  Langley,  2  B.  &  Ad.  Ibl. 
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commission  and  before  notice  °  of  the  bankruptcy ;  but  the 
assignees  cannot  maintain  trespass  P ;  for  officers  and  minis- 
ters of  justice  cannot  be  made  trespassers  by  relation.  In 
like  manner  the  assignees  may  bring  trover  against  the  party 
suing  %  if  proved  a  party  to  the  conversion  by  giving  bond  to 
the  sheriff^  and  receiving  the  money  levied.  Or  if  the  party 
accompany  the  officer  in  levying  the  goods  %  though  the  pro- 
duce of  the  goods  remain  in  the  hands  of  the  sherSf's  broker. 
But  assignees  having  once  affirmed  the  acts  of  a  person  who 
wrongfiilly  sold  the  property  of  bankrupt  cannot  afterwards 
maintain"  trover  against  such  person.  Where  S.  obtained 
bills  of  exchange  from  the  defendant  upon  a  fraudulent  re- 
presentation, that  a  security  given  by  him  to  the  defendant, 
(which  was  void,)  was  an  ample  security,  and,  on  the  next 
day,  having  resolved  to  stop  payment,  informed  the  defendant 
that  he  had  repented  of  what  he  had  done,  and  had  sent  ex- 

Sress  to  stop  the  bills,  and  would  return  them,  and  three 
ays  afterwards  committed  an  act  of  bankruptcy,  after  which 
he  returned  to  the  defendant  all  the  bills,  (except  one  which 
had  been  discounted,)  and  also  two  bank-notes,  part  of  the 
proceeds  of  such  discount,  and  the  defendant  delivered  back 
the  security,  and  afterwards  a  commission  of  bankruptcy 
issued  against  S.,  the  assignees  mider  which  commission 
brought  trover  against  the  defendant  for  the  bills  and  bank- 
notes ;  held  that  the  defendant  was  entitled  to  retain  them  *. 
Assignees  may  maintain  trover  for  goods  sold  by  a  bankrupt 
after  an  act  of  bankruptcy,  although  they  have  demanded 
payment  for  them.  The  very  taking  of  goods  *  from  one  who 
has  no  right  to  dispose  of  them  is  a  conversion. 

In  what  Manner  the  Assignees  ought  to  site. — In  actions 
brought  by  the  assignees,  they  may  declare  generally  as  as- 
signees of  the  estate  of  A.  a  bankrupt,  according  to  the  form 
of  the  statute  concerning  bankrupts,  \ivdthout  setting  forth 
the  act  by  which  the  trader  became  a  bankrupt*,  or  the  pro- 
ceedings under  the  commission  y.  A  declaration  on  a  scire 
facias  ^y  by  the  assignees  of  a  bankrupt,  stating  generally,  that 


o  Potter  V.  Starkic,  Exchr.  M.  T.  1807. 
(See  Report  from  Mr.  Jiutice  Wil- 
liams's MS.  note  in  Appendix.)  cited 
4  M.  and  S.  260.  recognized  in  Price 
V.  Helyar,  4  Bing^h.  003.  Balme  v. 
Hutton,  on  error  from  Ex.  in  the 
Exchequer  Ch.  9  Bingh.  471.  S.  P. 

p  Smith  V.  Milles,  I  T.  R.  475. 

q  Rush  V.  Baker,  Bull.  N.  P.  41.  Str. 
96.  and  MSS.  S.  C. 

r  Menham  v.  Edmonson,  1  Bos.  and 
Pul.  369. 


8  Brewer  t.  Sparrow,  7  B.  and  C.  310. 
t  Gladstone  v.  Hadwen,  J  M.  and  S. 

617.    See  ikrther  Taylor  v.  Plumer, 

3  M.  and  S.  562. 
u  Hurst  V.  Gwennap,  2  Stark.  N.  P.  C. 

306.  Lord  Ellenborough,C.  J.  whose 

opinion  was  afterwards  confirmed  by 

the  court. 
X  Pepys  V.  Low,  Garth.  29. 
y  Lawson  v.  Lamb,  Lut.  274. 
z  Winter  v.  Kretchman,  2  T/R.  46. 
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he  became  a  bankrupt  within  the  meaning  of  the  statute,  and 
that  his  goods  and  ^ects  were  duly  assigned  to  the  plaintifis, 
b  sufficient,  without  stating  the  trading,  act  of  bankruptcy, 
&c.  because  a  9cire  facias  is  an  action.  The  assignees  can- 
not make  themselves  parties  to  the  record  in  any  intermediate 
stage  of  the  proceedings  %  but  it  must  be  immediately  after 
judgment^  and  before  any  other  proceeding  has  taken  phce, 
though  an  interlocutory  judgment  is  sufficient  for  this  pur- 
pose. Henoe  where  plaintiff  after  judgment  against  him  and 
writ  of  error  allowed,  becomes  a  bankrupt,  the  assignees 
ought  to  go  on  with  the  writ  of  error  in  the  bankrupt's  name, 
the  writ  of  error  being  a  proceeding  afi«r  the  judgment;  and 
if  the  assignees,  instead  of  adopting  this  method,  sue  out  a 
9cL/a.  in  their  own  names  to  compel  an  assignment  of  errors, 
the  court  will  quash  it.  If  the  assignees  briiig  an  action  upon 
a  contract  made  by  the  bankrupt  before  his  bankruptcy,  it  is 
incumbent  on  them  to  sue  as  assignees,  and  so  to  state  them- 
selves in  the  declaration.  But  where  the  contract  is  made  by 
the  bankrupt  after  liis  bankruptcy  ^,  and  before  he  has  oIk 
tained  his  certificate,  as  all  his  property  is  then  vested  in  the 
assignees,  he  will  be  considered  as  their  agent ;  and,  in  such 
case,  it  is  not  necessary  that  they  should  state  themselves  to 
be  assignees  in  the  declaration ;  in  like  manner  as  where  an 
executor  brings  an  action  on  a  contract  made  by  himself  re- 
specting the  goods  of  the  testator,  he  need  not  name  himself 
executor.  In  actions  of  assumpsit  brought  by  the  assignees 
on  contracts  made  with  the  bankrupt,  there  are  two  ways  in 
which  the  promises  may  be  laid  in  the  declaration ;  1st,  As 
having  been  made  to  the  bankrupt^  before  his  bankruptcy; 
and,  2ndly,  As  having  been  made  to  the  plaintiffs  as  as- 
signees \  In  an  action  brought  by  the  assignees  of  a  bank- 
rupt %  the  plaintiffs  declared  on  an  account  stated  with  the 
banhrupty  whereon  the  defendant  was  foimd  in  arrear  £  , 
and  being  so  in  arrear,  he  promised  to  pay  the  plaintiffs  as 
assignees.  On  the  general  issue  pleaded,  the  evidence  was, 
that  the  account  was  stated  with  the  bankrupt,  and  the  de- 
fendant promised  to  pay  him,  but  there  was  not  any  evidence 
of  a  promise  to  the  assignees.  Liord  Hardwicke,  C.  J.  was  of 
opinion,  that  the  declaration  was  supported  by  the  evidence, 
and  the  plaintiffs  had  a  verdict.  On  a  motion  for  a  new  trial, 
the  court  concurred  in  opinion  with  the  chief  justice :  Lee,  J. 
observing,  that  he  was  not  aware  of  any  case,  where,  on  a 
declaration  framed  in  this  manner,  it  had  been  holden  neces- 

a  Kretchman  v.  Beyer,  1  T.  R.  463.  d  Fashion  v.  Dormet,  7  Vin.  Abr.  140- 
b  Evans  v.  Mann,  Cowp.  669.  Tit.  Creditor  and  Bankrupt,  pi.  16. 

c  Riff  V.  Wilmar,  Str.  697.  adjudg:ed  e  Skinner  v.  Rebow,  T.  8  and  0  G.  2. 
on  demurrer  to  declaration.  B.  R.  MSS. 
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iaiy  to  prove  an  express  promise  to  the  assignees ;  because 
when  the  account  was  proved  to  be  stated  with  the  bankrupt^ 
there  was  a  sufficient  consideration :  a  debt  was  created  to  die 
bankrupt  which  was  transferred  to  the  assignees  by  the  sta- 
tute ;  and  this  was  evidence  of  .a  promise  to  the  assignees  so 
as  to  entitle  them  to  this  demand^  standing  in  the  place  of  the 
bankrupt.  Assignees  under  a  joint  commission  against  two 
partners,  may  recover  ^  in  the  same  action  debts  due  to  the 
partners  jointly  and  debts  due  to  them  separately ;  for  being 
assignees  of  the  two  partners^  they  are  assignees  also  of  each. 
The  assignees  tmder  a  joint,  commission  against  A.  and  B.  in 
suing  on  a  separate  contract  entered  into  with  A.,  may  de- 
scribe themselves  generally  as  assignees  of  A.  without  noticing 
the  name  of  Bs^.  A.  and  B.  were  partners,  A.  committed 
an  act  of  bankruptcy,  and  afterwards,  but  before  the  bank- 
ruptcy of  B.,  the  sheriff  seised  goods  which  had  belonged  to 
A.  and  B.  under  an  execution  against  them :  it  was  holden  \ 
that  the  assignees  of  A.  and  B.  under  a  joint  commission 
could  not,  suing  as  such,  recover  A.^s  share  of  the  property 
therein.  A  trader  being  seised  of  an  estate  for  life  with  a 
power  of  appointment,  remainder  in  default  of  appointment 
to  himself  in  fee,  after  having  committed  an  act  of  bank- 
ruptcy made  an  appointment  in  favour  of  J.  S.  it  was  holden  ^, 
that  all  his  interest  having  passed  to  his  assignee  under  a 
bargain  and  sale  executed  by  the  commissioners,  the  appoint- 
ment was  void :  and  therefore  that  the  assignee  might  main- 
tain an  ejectment. 

Actions  against  Assignees. — By  stat.  6  G.  4.  c.  16.  s.  44. 
^^  Every  action  brought  against  any  person  /or  any  thing  done 
in  pursuance  of  this  act  shall  be  commenced  within  three  car 
lendar  months  next  aft:er  the  fact  committed;  and  the  de- 
fendant may  plead  the  general  issue  and  give  this  act  and  the 
special  matter  in  evidence,  and  that'  the  same  was  done  by 
authority  of  this  act ;  and  if  it  shall  appear  so  to  have  been 
done,  or  that  such  action  was  commenced  after  the  time  be- 
fore limited  for  bringing  the  same,  the  jury  shall  find  for  the 
defendant:  and  if  mere  be  a  verdict  for  the  defendant,  or  if 
the  plaintiff  shall  be  nonsuited,  or  discontinue  his  action  aft;er 
appearance  thereto,  or  if,  upon  demurrer,  judgment  shall  be 
given  against  the  plaintiff,  the  defendant  shall  recover  double 
costs.^'  The  true  construction  of  the  foregoing  clause  ap- 
pears to  be  this :  if  the  assignee  does  an  act  directed  by  the 

f  Onham  ▼.  Mulcaiter,  4  Bingh.  116.  h  Hogg  and  another  v.  Bridgea  and 
g  Stonehouse  v.  De  SilTa,  3  Campb.        another,  8  Taunt.  200. 

399.  i  Doe  d.  Coleman  v.  Britain,  2  B.  and 

A.  93. 
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statute,  but  does  it  erroneously,  he  is  protected ;  but  if  he 
does  the  act  as  the  result  of  his  ownership  of  that  which  was 
the  bankrupt's  property,  and  not  by  the  direction  of  the  sta- 
tute, that  is  not  done  m  pursuance  of  the  statute,  and  he  is 
responsible  for  it/^  Per  Bayley,  J.  delivering  judgment  of 
the  court  in  Edge  v.  Parker^  8  B.  and  C.  701.  recognizing 
Carruthers  v.  Payne^  5  Bingh.  270.  Formerly  when  a  divi- 
dend was  declared,  it  was  considered  that  a  right  of  action 
against  the  assignees  accrued  to  every  creditor  for  his  pro- 
portion ^,  and  it  was  holden  that  assumpsit  might  be  main- 
tained against  the  assignees  of  a  bankrupt  by  a  creditor  for 
his  share  of  a  dividend,  under  an  order  of  the  commissioners; 
and  in  such  action  the  proceedings  before  the  commissioners 
were  conclusive  evidence  of  the  debt,  and  the  assignees  could 
not  set  off  a  debt  due  from  the  plaintiff,  for  the  sum  proved 
must  be  taken  to  be  the  balance  due ;  but  now  by  stat.  6  O. 
4.  c.  16.  s.  111.  no  action  for  any  dividend  shall  be  brought 
by  any  creditor  who  has  proved  under  the  commission,  against 
the  assignees  of  the  estate  of  such  bankrupt,  for  the  amount 
of  any  dividend  declared  by  the  commissioners ;  but  in  cases 
of  refosal  by  the  assignees  to  pay  such  dividend,  the  creditor 
entitled  to  the  same  may  petition  the  Lord  Chancellor,  who 
may  order  payment  thereof,  with  interest  for  the  time  that 
such  dividend  shall  have  been  withheld,  and  the  costs  of  the 
application. 


VIII.  Of  Actions  by  the  Bankrupt. 

An  uncertificated  bankrupt  has  a  special  property  in  goods 
acquired  by  himself  after  his  bankruptcy  \  and  may  maintain 
trover  for  mem  against  strangers.  So  if  an  order  for  the  de- 
livery of  goods  "*,  belon^ng  to  A.  but  in  the  possession  of  B. 
be  given  by  A.  to  an  uncertificated  bankrupt,  in  payment  of 
a  debt  due  firom  A.  to  the  bankrupt  after  his  bankruptcy, 
and  B.  reftises  to  deliver  the  goods,  the  bankrupt  may  main- 
tain trover  against  him.  In  cases  of  this  kind,  however,  the 
bankrupt  can  recover  only  where  the  assignees  do  not  inter- 
fere "*,  for  the  general  assignment  of  personal  property  by  the 
commissioners  in  the  first  instance  passes  all  the  future  ac- 

k  Brown  v.   Bullen,  Doug.  407.   per  n  Kitchen  v.  Bartsch,  7  East.  63.    See 

Kenyon,  C.  J.  6  T.  R.  649.  S.  P.  Hayllar  v.  Sherwood,  2  Ncv.  k.  M. 

1    Webb  V.  Fox,  7  T.  K.  391.  401. 
m  Fowler  v.  Down,  1  bos.  and  Pul.  44. 


BANKRUPT.  237 

quired  as  vrell  as  present  personal  property,  and  a  second  as- 
signment of  personal  property  coming  to  the  bankrupt  is  not 
necessary:  consequently  the  superior  title  of  the  assignees 
must  prevail  where  they  come  forward  and  assert  it.  By  the 
1  and  2  W.  4.  c.  56.  s.  25.  the  present  and  future  personal 
estate  of  bankrupt  vests  in  the  assignees  by  virtue  of  their 
appointment  without  deed.  See  ante,  p.  184.  The  insolvent 
debtor's  act,  1  G.  4.  c.  119.  is  different,  for  by  the  assignment 
under  that  act  at  the  time  of  the  petition  the  assignee  takes 
such  property  only  as  the  insolvent  had  at  the  time  of  the 
petition.  Hepper  v.  Marshal,  2  Bingh.  372.  An  uncerti- 
ficated bankrupt  may  maintain  an  action  for  work  and  labour 
done  after  his  bankruptcy  °.  So  for  work  and  labour,  and 
materials  found,  incident  and  necessary  to  the  labour,  Silk  v. 
Osborne,  1  Esp.  N.  P.  C.  140.  So  for  money  lent  and  ad- 
vanced, as  it  will  be  presumed  that  the  money  may  have  been 
earned  by  his  labour.  Evans  v.  Broum,  1  Esp.  N.  P.  C.  170. 
Lord  Ellenborough,  C.  J.  speaking  of  Chippendale  v.  Tomlinson, 
and  the  cases  which  have  been  decided  on  its  authority,  said  P, 
that  the  hardship  of  the  case  might  perhaps  have  warped  the 
opinion  of  the  judges,  when  the  evil  might  have  been  better 
remedied  by  statute,  but  now  there  was  an  inveterate  practice 
of  above  twenty  years  in  support  of  that  series  of  cases.  But 
Inhere  plaintiff,  a  fiirnitxire-broker  and  uncertificated  bankrupt, 
was  employed  by  defendant  to  remove  his  goods,  in  the  course 
of  which  business  he  employed  several  men  and  vans,  sup- 
plied packing-cases,  repaired  furniture,  and  provided  materials 
tor  this  purpose  and  other  articles  to  a  trifling  amoimt ;  it  was 
holden  %  that  the  debt  which  thereby  accrued  to  plaintiff  was 
not  a  debt  in  respect  of  personal,  labour  merely,  and  that  the 
assignees  had  a  right  to  intervene  and  claim  it.  If  the  as- 
signees of  a  bankrupt  manufacturer  employ  him  in  carrying  on 
the  manufacture  for  the  benefit  of  the  estate,  and  pay  him 
money  from  time  to  time,  this  is  evidence  of  such  a  contract 
between  him  and  his  assignees  as  will  enable  him  to  recover 
firom  them  a  reasonable  compensation  for  his  work  and  la- 
bour ^ 

By  Stat.  6  Geo.  4.  c.  16.  s.  13.  ^^The  petitioning  creditor, 
1)efore  commission  granted,  shall  make  an  afiidavit  before  a 
master  in  chancery  of  the  truth  of  his  debt,  and  give  bond  to 
the  chancellor  in  the  penalty  of  200/.,  to  be  conditioned  for 
proving  his  debt,  and  the  party  to  have  committed  an  act  of 
bankruptcy,  and  to  proceed  on  the  commission ;  but  if  such 

o  Chippendale  v.  TomliDSon,  Co.  B.  L.     q  Crolton  t.  Poole,  1  B.  &  Ad.  568. 

5th  Edit.  p.  431.  r  Colei  t.  Barrow,  4  Taunt.  754. 

p  In  Kitchen  v.  Bart8cb»  7  East,  62. 
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debt  be  not  due^  or  no  proof  of  an  act  of  bankruptcy^  and  it 
shall  also  appear  that  such  commission  was  taken  out  fraudu- 
lently or  maliciously ;  the  chancellor  may^  upon  petition^  ex- 
amine into  the  same^  and  order  satis^M^tion  to  be  made  for  the 
damages;  and  for  the  better  recovery  thereof^  assign  such 
bond  to  the  parties  petitioning^  who  may  sue  for  the  same  in 
his  name/^  See  stat.  1  and  2  W.  4.  c.  56.  s.  12.  The  assign- 
ment of  the  bond  by  the  chancellor  is  conclusive  evidence  of 
the  fraud  or  malice  in  an  action  on  the  bond ;  and  it  is  not 
necessary  to  state  in  the  declaration  that  the  commission  was 
fraudulently  or  maliciously  sued  out.  See  further  on  this 
pointy  Smithey  v.  Edmonson^  3  East's  R.  22. 


IX.  Of  the  Pleadings. 

By  Stat.  6  Geo.  4.  c.  16  s.  121.  Every  bankrupt  who  shall 
have  duly  surrendered^  and  in  all  things  conformed  himself^ 
shall  be  discharged  from  all  debts  due  by  him  when  he  became 
bankrupt,  and  Irom  all  claims  and  demands  proveable  under 
the  commission,  in  case  he  shall  obtain  a  certificate.  By 
thi^  section  the  bankrupt  is  discharged  not  merely  from  the 
debt,  but  from  all  remedies  for  its  recovery,  in  the  case  of  a 
debt  proveable  under  the  commission*. 

By  s.  126.  Any  bankrupt  who  shall,  afler  his  certificate 
shall  have  been  allowed,  be  arrested,  or  have  an  action  brought 
against  him  for  any  debt,  claim,  or  demand,  hereby  made 
proveable  under  the  commission,  shall  be  discharged  upon 
common  bail;  and  may  plead  in  general  that  the  cause  of  ac- 
tion accrued  before  he  became  bankrupt,  and  may  ^ve  this 
act  and  the  special  matter  in  evidence;  and  the  certificate  and 
the  allowance  thereof  shall  be  sufficient  evidence  of  the  trading, 
bankruptcy^  commission,  and  other  proceedings  precedent  to 
the  obtaimng  such  certificate. 

By  s.  127*  If  any  person  who  shall  have  been  so  discharged 
by  such  certificate,  or  who  shall  have  compounded  with  his 
creditors,  or  who  shaU  have  been  discharged  (12)  by  an  insol- 

a  DaviB  y.  Shapley,  I  B.  ft  Ad.  54.    Barrow  ▼.  Poile,  1  B.  k  Ad.  629. 


(12)  This  section  is  retrospective,  and  is  not  confined  to  dis- 
charge by  bankruptcy,  composition,  or  insolvency,  after  the  passing 
of  this  act.    Ekton  v.  Braddick,  2  Cr.  &  M.  435.  4  Tyr.  122. 
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vent  act,  shall  become  bankrupt,  and  have  obtained  such  cer- 
tificate,  unless  his  estate  shall  produce  (after  all  charges,)  suffi- 
cient to  pay  every  creditor  under  the  commission  fifteen  shil- 
lings in  the  pound,  such  certificate  shall  only  protect  his 
person  firom  arrest  and  imprisonment;  but  his  future  estate 
and  effects,  (except  his  tools  of  trade  and  necessary  household 
fdmiture,  and  the  wearing  apparel  of  himself,  his  wife,  and 
children,)  shall  vest  in  the  assignees  under  the  said  commis- 
sion, who  shall  be  entitled  to  seize  the  same  in  like  manner  as 
they  might  have  seized  property  of  which  such  bankrupt  was 
possessed  at  the  issuing  the  commission. 

The  foregoing  127th  section  does  not  entitle  a  creditor  to 

Sroceed  agsdnst  the  bankrupt  after  a  second  certificate  for  a 
ebt  which  he  might  have  proved  under  the  commission;  and 
if  the  creditor  brings  an  action  for  such  debt,  the  certificate^ 
will  be  a  bar.  Debt  on  bond — Plea,  bankruptcy;  The  defen- 
dant had  since  the  date  of  the  bond  been  discharged  under  an 
insolvent  act,  but  the  bond  had  not  been  inserted  in  the  sche- 
dule; a  commission  of  bankrupt  had  afikerwards  issued  against 
him  under  which  he  obtained  his  certificate  before  the  day  on 
which  the  stat.  6  O.  4.  c.  16.  received  the  royal  assent,  but 
his  estate  had  not  produced  I5s.  in  the  pound.  The  court 
was  of  opinion*^,  that  there  were  not  any  words  in  the  127th 
section  by  which  the  right  of  a  creditor,  situated  as  the  plain- 
tiff was,  to  sue  the  bankrupt  and  recover  a  judgment,  and 
have  execution  against  his  effects,  was  specifically  and  expressly 
taken  away,  or  the  effects  of  a  bankrupt,  situated  as  the  defen- 
dant was,  were  specifically  and  expressly  vested  in  his  assig- 
nees; and  consequentiy  the  certificate  was  no  bar.  They 
added,  that  these  grounds  of  their  judgment  left  the  case  of 
Robertson  v.  Score,  wholly  untouched. 

It  is  sufficient  for  the  defendant  to  pursue  the  words  of  the 
statute,  and  to  aver  that  the  cause  of  action  accrued  before  he 
became  a  bankrupt,  without  averring  that  the  defendant  had 
conformed,  aocordm?  to  the  bankrupt  statute^,  or  that  the 
defendant  became  a  oankrupt  before  the  commencement  of 
the  suit*'.  By  a  certificate  obtained  under  a  joint  commission, 
separate  as  well  as  joint  debts  are  discharged^  In  like  manner 
by  a  certificate  obtained  under  a  separate  commission,  joint 

b  Robertson  v.  Score,  3  B.  It  Ad.  S38.  edit  p.  518.  in  which  Paris  ▼.  8al- 

reco^ized  in  Elston  ▼.  Braddick,  keld,  2  Wils.  139.  was  over-ruled. 

Ex.  Feb.  2l8t,  1834, 2  Mont,  ft  Ayr.    e  Tower  v.   Cameron,  6  East,  413. 

436  n.  and  ante  p.  238.  Howard  v.  Poole,  Str.  995.  Day.  431 . 

c  See  Carew  v.  Edwards,  4  B.  &  Ad.  S.  C.  Wickes  v.  Strahan,  Str.  1157. 

351.  S.  P.  Horsey's  case,  3  P.  Wms.  25. 
d  Willan  v.  Oiordani,  Co.  B.  L  5th 


240  BANKRUPT. 

debts  as  well  as  separate  debts  are  discharged  Cf.  Formerly^  in- 
deed^ doubts  were  entertained  whether  a  certificate  under  a 
separate  commission^  against  one  partner^  would  not  discharge 
the  other  partner;  and,  therefore,  it  was  held  necessary  to  pro- 
vide against  such  discharge  by  stat.  10  Ann.  c.  15.  That  statute 
is  nowrepealed;  but  by  stat.  6  Geo.  4.  c.  15.  s.  121.  no  certifi- 
cate shall  release  or  discharge  any  person  who  was  partner  with 
the  bankrupt,  at  the  time  of  his  bankruptcy,  or  who  was  then 
jointly  bound,  or  had  made  any  joint  contract  with  the  bank- 
rupt. This  general  plea  of  banlaruptcy  may  be  supported  by 
evidence  of  a  certificate  allowed  cdfler  bill  filed,  and  before 
plea  pleaded^;  the  cause  of  action  having  accrued  before  the 
bankruptcy;  but  the  certificate  cannot  be  given  in  evidence 
under  tiie  general  issue,  for  the  debt  still  exists,  and  as  the 
certificate  only  operates  as  a  special  discharge  from  it  under 
the  statute,  the  defendant  must  avail  himself  of  this  discharge 
in  the  manner  prescribed  by  the  statute*.  Where  the  bank- 
rupt is  sued  for  a  cause  of  action  accruing  before  his  bank- 
ruptcy, and  pending  the  suit  and  before  tnal  obtains  his  cer- 
tincate,  he  must  plead^  it,  puis  darrein  continuance;  and  if  he 
neglects  to  do  so,  and  judgment  is  obtained  against  him,  he 
will  not  be  permitted  to  plead  his  certificate  to  an  action  on 
such  judgment.  See  new  rule  as  to  plea  puis  chrrein  con- 
tinuance,  ante,  p.  138. 

The  certificate  will  operate  as  a  discharge^  of  such  debts 
only  as  are  due  at  the  time  when  the  act  of  bankruptcy  is 
committed ;  and  the  foregoing  remark  as  to  the  time  when 
the  certificate  was  obtained  must  be  attended  to.  But  if  an 
action  be  commenced  against  a  bankrupt  after  the  bank- 
ruptcy, for  a  debt  due  before  the  bankruptcy,  and  a  ver- 
dict found  for  the  plaintiff,  and  afterwards  the  bankrupt 
obtains  his  certificate:  the  costs  of  such  action,  as  well  as  the 
original  debt,  are  proveable  imder  the  commission.  WiUet 
V.  Prinfflcy  2  Bos.  and  Pul.  N.  R.  190.  The  costs  bear 
relation  to  the  ori^nal  debt;  hence  where  plaintiff  before 
the  bankruptcy  of  the  defendant  sued  him  for  a  debt,  and 
went  on  with  the  suit  after  such  bankruptcy,  and  had  judg- 
ment, and  defendant  obtained  his  certificate,  and  afterwards 
brought  a  writ  of  error,  which  was  non-prossed,  and  costs  of 
non-pros  in  error  awarded  against  him;  it  was  holden,  that 
the  certificate  discharged  the  defendant  from  these  costs,  Scott 
V.  Ambrose^  3  M.  and  S.  326.     Debts  proveable  under  the 

g  Exp.  Yale,  3  P.  Wms.  24  n.  k  Todd  v.  Maxfield,  6  B.  and  C.  105. 

h  Harris  v.  James,  9  East,  82.  1   bamford  v.   Burrell^    2  Bos.    and 

i    Gowland   v.    Warren,    1    Campb.  Pul.  1. 
363. 
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commission,  and  debts  to  be  discharged  by  the  certificate,  arc 
convertible  terms,  and  debts  not  due  at  the  time  of  the  act  of 
bankruptcy,  except  in  the  cases  especially  provided  for  by  the 
statute,  are  not  affected  by  the  commission.  Hence  where  a 
debt  accrues  after  an  act  of  bankruptcy  and  before  the  issuing 
of  the  commission™,  the  bankrupt  will  remain  liable,  although 
he  has  obtained  his  certificate,  and  cannot  avail  himself  of  the 
general  plea  of  bankruptcy.  By  6  G.  4.  c.  16.  s.  51.  Any 
person  who  shall  have  given  credit  to  the  bankrupt  upon  valu- 
able consideration,  for  any  money  or  other  matter  or  thing, 
which  shall  not  have  become  payable  when  such  bankrupt  com- 
mitted an  act  of  bankruptcy,  and  whether  such  credit  shall  have 
been  given  upon  any  bill,  bond,  note,  or  other  negotiable  secur- 
ity or  not,  shall  be  entitled  to  prove  such  debt,  biU,  &c.  as  if  the 
same  was  payable  presently,  and  receive  dividends  *  equally 
with  the  other  creditors,  deducting  only  thereout  a  rebate  of 
interest  for  what  he  shall  so  receive,  at  the  rate  of  five  per 
cent,  to  be  computed  from  the  declaration  of  a  dividend  to 
the  time  such  debt  would  have  become  payable.  And  by 
8. 56.  If  any  bankrupt  shall,  before  the  issuing  of  the  commis- 
sion, have  contracted  any  debt  payable  upon  a  contingency 
which  shall  not  have  happened  before  the  issuing  of  such 
commission,  the  person  with  whom  such  debt  has  been  con- 
tracted may  apply  to  the  commissioners  to  set  a  value  upon 
such  debt,  and  the  commissioners  are  to  ascertain  the  value, 
and  to  admit  such  person  to  prove  the  amount  and  to  receive 
dividends  thereon;  or  if  such  value  shall  not  be  so  ascer- 
tained before  the  contingency  shall  have  happened,  then  such 
person  may,  after  such  contingency  shall  have  happened, 
prove  in  respect  of  such  debt,  and  receive  dividends  with  the 
other  creditors  not  disturbing  any  former  dividends;  provided 
such  person  had  not,  when  such  debt  was  contracted,  notice 
of  any  act  of  bankruptcy  by  such  bankrupt  committed**. 

By  marriage  settlement,  S.  covenanted  to  cause  a  certain 
sum  of  money  to  be  paid  to  his  wife's  trustees  within  twelve 
months  after  his  own  death,  in  trust  to  pay  her  the  interest 
for  her  life  in  case  she  survived  him,  and  afterwards  the  prin- 
cipal to  their  children;  but  if  they  had  not  any  children,  then 
to  the  survivor  of  them,  that  is  S.  and  his  wife,  his  or  her 
representatives.  It  was  holden  <>,  that  this  was  a  debt  on  a 
contingency  proveable  under  the  foregoing  section.  The  in- 
stalments of  an  annuity  for  the  payment  of  which  a  bankrupt 

m  Todd  v.  Maxfleld,  6  6.  and  C.  105.  C,  Tindal,  C.  J.  and  Littledale,  J. 

11  See  Yallop  v.  Ebers,  1  B.  and  Ad.  reversing  the  decision  of  Lord  Lynd- 

698.  hurst,  who  had  reversed  the  decision 

o  Exp.  Tindal,  coram  Ld,  Brougham,  of  the  Vice  Chancellor.  8  Bingh.  402. 

VOL.  I.  R 
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is  surety*i  only,  and  which  he  covenant's  to  pay  in  case  of  the 
default  of  the  grantor,  are  not,  when  they  become  due  after 
his  bankruptcy,  proveable.  N.  The  54th  section  enables  an 
annuity  creditor  of  a  bankrupt  to  prove  the  value  of  the  an- 
nuity against  the  grantor. 

A  debt  due  on  a  judgment  signed  in  an  action  for  damages 
after  an  act  of  bankruptcy  committed  by  defendant,  and  a 
commission  issued  thereon,  is  not  discharged  by  the  certi- 
ficate though  the  verdict  was  obtained  before  the  bankruptcy  ^ 
So  a  bankruptcy  of  plaintiflf  occurring  after  verdict  for  the 
defendant,  and  before  judgment,  the  subsequent  certificate  is 
no  bar  to  an  execution  for  the  costs  of  the  action*.  Verdict 
for  defendant  in  July.  Commission  against  plaintiff  in  Aug- 
ust; judgment  against  him,  and  certificate  for  him  in  Mich. 
T.  ensuing;  it  was  holden^  that  the  plaintiff  was  liable  to 
an  execution  for  costs,  notwithstanding  the  56th  section.  So 
where  plaintiff  became  bankrupt  after  nonsuit,  but  before 
judgment  signed '^.  Plaintiff  obtaining  judgment  against 
bankrupt  for  debt  proveable  under  commission,  is  entitled 
to  prove  for  the  costs,  though  not  taxed  at  the  time  of  the 
bankruptcy.  But  if  the  acceptor  of  a  bill  of  exchange  not  due 
become  bankrupt '^,  and  the  indorser  be  afterwards  obliged  to 
take  up  the  bill  on  account  of  non-payment  by  the  acceptor, 
he  may  prove  the  amount  under  the  commission ;  and  conse- 
quently if  the  acceptor  afterwards  obtain  his  certificate,  he 
will  be  discharged  from  the  debt.  So  where  a  verdict  is  ob- 
tained in  vacation,  against  a  trader,  who,  after  the  first  day  of 
next  term,  but  before  final  judgment  is  signed,  becomes  bank- 
rupt; it  was  holden,  that  the  judgment  signed  in  the  same 
term  relates  to  the  first  day  of  the  term,  and  that  the  debt 
thereby  created  was  barred  by  the  certificate;  and  this 
rule  holds,  whether  the  verdict  be  in  an  action  of  assumpsit^ 
or  tort*. 

Before  the  year  1819,  a  debt  for  which  a  person  was  merely 
liable  as  surety,  but  which  was  not  paid  until  after  the  bank- 
ruptcy of  the  principal,  was  not  proveable  under  the  com- 
mission, and  consequently  was  not  barred  by  the  certificate*; 
but  now  by  stat.  6  Geo.  4.  c.  16.  s.  52^,  any  person  who,  at 

q  Thompson  v.  Thompson,  2  N.    C.  y  Exp.  Birch,  4  B.  and  C.  880. 

168.  z  Greenway  v.  Fisher,  7  B.  and  C.  436. 

r  Buss  V.  Gilbert,  2  M.  and  S.  70.  a  Chilton  v.  Wiffin,  3  Wils.  13.  Young 

6    Walker  v.   Barnes,  5  Taunt.  778.  v.  Hockley,  3  Wils.   346.  2  Bl.  R. 

1  Marsh.  345.  S.  C.  839.   S.    C.    Vanderheyden    v.    De 

t    Bire  v.  Moreau,  4  Bingh.  57.  Paiba,  3  Wils.  628: 

u  Haswell  v.  Thorogood,  7  B.  and  C.  b  See  corresponding  section,  49  Geo. 

70.'i.  3  c.  121.  8.  8.  but  now  repealed. 
X  Joseph  V.  Orme,  2  Bos.  and  Pul.  N.^ 

R.   180. 
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the  issuing  the  commission^  shall  be  surety  or  liable  (19)  for  any 
debt  of  the  bankrupt^  or  hail  for  the  bankrupt^  either  to  the 
sheriff  or  to  the  action,  if  he  shall  have  paid  the  debt,  or  any 
part  thereof  in  discharge  of  the  whole  debt,  (although  he 
may  have  psdd  the  same  after  the  commission  issued,)  if  the 
creditor  shall  have  proved  his  debt  under  the  commission, 
shall  be  entitled  to  stand  in  the  place  of  such  creditor  as  to 
the  dividends  and  all  other  rights  under  the  said  commission, 
which  such  creditor  possessed  or  would  be  entitled  to  in  re- 
spect of  such  proof;  or  if  the  creditor  shall  not  have  proved 
under  the  commission,  such  s\irety,  or  person  liable^  or  bail, 
shall  be  entitled  to  prove  his  demand  in  respect  of  such  pay- 
ment as  a  debt  under  the  commission,  not  disturbing  the 
former  dividends,  and  may  receive  dividends  with  the  other 
creditors,  although  he  may  have  become  surety,  liable,  or 
bail,  after  an  act  of  bankruptcy  committed  by  such  bankrupt ; 
provided  that  such  person  had  not,  when  he  became  such 
surety,  or  bail,  or  Uable,  notice  of  any  act  of  bankruptcy  by 
such  bankrupt  committed.  By  the  foregoing  section,  the  cer- 
tificate of  a  bankrupt  is  a  bar,  not  only  to  an  action  at  the 
suit  of  the  surety  for  the  recovery  of  money  paid  in  discharge 
of  the  original  debt,  but  to  any  action  for  the  consequential 
damage  accruing  from  the  non-payment,  by  the  bankrupt,  of 
the  original  debt  when  due ;  and,  therefore,  where  the  acceptor 
of  an  accommodation  bill  brought  an  action  against  the 
drawer,  who  had  become  bankrupt,  for  not  providing  him 
with  fimds  to  pay  the  bill  when  due,  whereby  he  had  incurred 
the  costs  of  an  action,  and  was  obliged  to  sell  an  estate,  in 
order  to  raise  money  to  pay  the  bill,  the  certificate  was  held 
to  be  a  good  bar^.  But  where  R.  C.  borrowed  a  sum  of 
money,  and  gave  the  lenders  a  bond,  by  which  he  and  four 
others  bound  themselves,  jointly  and  severally,  in  a  penalty, 
for  the  regular  payment  of  interest,  and  for  the  discharge  of 
the  principal  and  all  interest  which  might  be  due  at  the  end 

c  This  is  new,  see  Hewes  v.  Mott,  6       d  Van  Sandau  v.  Corsbie,  3  B.  and  A. 
Taunt.  329.  13. 


(19)  A.  had  indorsed  a  bill  for  the  accommodation  of  B.  the  prior 
indorser ;  B.  became  bankrupt,  and  obtained  his  certificate :  A.  was 
called  on  to  pay  the  bill  after  the  bankruptcy :  it  was  holden,  that 
although  A.  could  not  be  considered  as  surety  for  the  debt  of  B., 
inasmuch  as  he  was  liable  primarily  to  the  holder  as  indorser,  that  is, 
as  principal,  and  not  surety,  on  failure  of  B.  the  prior  indorser ;  yet 
A.  was  '*  a  person  liable"  for  the  debt  of  B.  within  the  act.  Bassett 
V.  Dodgin,  9  Bingh.  653,  recognizing  Exp.  Lloyd,  1  Rose,  6.  and 
Exp.  Yonge,  3  Ves.  and  Beames,  40. 
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of  five  years,  or,  if  sooner  called  upon,  then  at  twenty-one 
days  after  demand.  One  of  the  co-oWigors  of  R.  C.  became 
bankrupt,  and  obtained  his  certificate.  At  the  time  of  the 
bankruptcy,  a  forfeiture  had  accrued  by  non-payment  of  in- 
terest, but  it  was  not  insisted  upon,  and  the  interest  was  sub- 
sequently paid  up.  After  the  certificate,  R.  C.  was  called 
upon  for  Uie  principal,  but  did  not  pay,  and  payment  was  en- 
forced from  the  three  co-obUgors,  who  had  con;tinued  solvent. 
In  an  action  by  one  of  them  against  the  party  who  had  been 
bankrupt  for  contribution,  it  was  holden*,  that  they  could 
not  have  proved  under  the  commission  by  s.  52  of  the  bank- 
rupt act,  and,  therefore,  that  the  certificate  was  no  answer  to 
the  .action. 

The  plaintiff  accepted  a  bill  of  exchange*,  payable  at  a 
future  day,  for  the  accommodation  of  the  defendant.  After- 
wards, and  before  the  bill  became  due,  the  defendant  com- 
mitted an  act  of  bankruptcy.  The  bill  was  dishonoured.  A 
commission  issued,  but  was  shortly  afterwards  superseded. 
A  meeting  of  the  defendant's  creditors  was  then  held,  and 
time  was  given  him.  The  plaintiff  then  accepted  another 
bill,  for  the  purpose  of  taking  up  the  former  dishonoured  bill, 
including  also  interest  and  stamp.  This  last  bill  was  indorsed 
by  J.  S.  as  an  additional  security  to  the  holders,  who  required 
it.  Afterwards  an  effectual  commission  issued  upon  the 
original  act  of  bankruptcy,  under  which  tKe  defendant  ob- 
tained his  certificate.  The  plaintiff,  at  a  subsequent  day, 
when  the  second  bill  became  due,  paid  it.  It  was  holden,  that 
the  giving  of  the  second  acceptance  for  the  prior  debt  did  not 
discharge  the  original  debt  for  which  the  plaintiff  had  become 
surety  before  the  act  of  bankruptcy ;  and  in  paying  that  se- 
cond bill  the  plaintiff  was  only  paying  the  same  debt  which 
he  was  liable  to  pay  as  surety  for  the  defendant  upon  the  first 
bill ;  and  consequently  that  this  was  a  case  within  the  eighth 
section  of  the  stat.  49  G.  3.  c.  121.  by  which  the  surety  for  a 
debt  proveable  under  a  commission,  though  not  paid  by  him 
until  after  the  issuing  of  the  commission,  shall  stand  m  the 
place  of  the  original  creditor  as  to  the  whole  of  the  debt  so 
paid.  The  act,  however,  provided,  that  it  should  not  extend 
to  a  person  who,  when  he  became  surety,  had  either  notice 
in  fact  of  the  act  of  bankruptcy  committed,  or  implied  no- 
tice from  the  issuing  of  the  commission,  though  such  com- 
mission were  afterwards  superseded.  But  the  plaintiff's  case 
did  not  fall  within  this  proviso,  for  his  suretyship  had  com- 
menced before  the  issuing  of  the  commission,  afterwards  su- 

CtementsT.  Langley>  5  B.  and  Ad.    a  Stedmanv.  Maitmnaiit9l3£ast,427* 
372. 
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perseded.  The  debt  was  not  affected  with  the  implied  no- 
tice :  it  was  a  debt,  therefore,  proveable  under  the  commis- 
sion, and  was  consequently  barred  by  the  certificate.  A 
contingent  debt  secured  by  a  penalty,  as  to  indemnify  a 
parish  against  the  maintenance  of  a  bastard,  is  not  a' debt 
proveable  under  the  commission,  and  the  obUgee  is  not  there- 
fore discharged  by  his  certificate^  firom  expenses  incurred 
subsequent  to  his  bankruptcy.  The  plea  of  bankruptcy  is  not 
a  plea  to  the  action,  but  a  personal  discharge  only^ ;  hence, 
where  an  action  of  assumpsit  was  brought  against  A.  and  B. 
jointly  as  partners,  and  A.  pleaded  a  judgment  recovered,  and 
B.  pleaded  his  bankruptcy,  and  thereupon  the  plaintiff  entered 
a  nolle  prosequi  as  to  B. ;  it  was  holden,  that  the  plea  of  bank- 
ruptcy only  discharged  B.,  and  further,  that  the  entry  of  the 
nolle  prosequi  as  to  B.  did  not  discharge  the  action  as  to  A. ; 
for  it  was  not  hke  a  retraxit,  which  is  a  total  relinquishment 
of  the  suit.  Where  the  plaintiff^s  demand  rests  in  damages, 
and  cannot  be  ascertained  without  the  intervention  of  a  jury, 
it  cannot  be  proved  under  ^  the  defendant's  commission. 
Hence  bankruptcy  is  not  any  plea  in  bar  to  an  action  of  tres- 
pass for  mesne  profits,  because  the  damages  are  uncertain  *• 
Nor  to  an  action  in  tort®  against  a  broker  for  seUing  out 
plaintiff's  stock  contrary  to  orders.  Nor  to  an  action  of  tro- 
ver, though  the  conversion  happened  before  the  bankruptcy^. 
Nor  to  a  breach  of  covenants  which  gives  the  plaintiff  a 
claim  for  unliquidated  damages,  and  which  damages  may  vary 
according  to  circumstances.  Nor  can  the  bankruptcy  of  the 
lessee  be  pleaded  in  bar  to  An  action  of  covenant  brought 
against  him,  for  rent  arrear,  subsequent  to  his  bankruptcy**.. 
But  now,  by  stat.  6  Geo.  4.  c.  16.  s.  75*,  any  bankrupt  enti- 
tled to  any  lease,  or  agreement  for  a  lease,  if  the  assignees 
accept  the  same,  shall  not  be  liable  to  pay  any  rent  accruing 
after  the  date  of  the  commission,  or  to  be  sued  in  respect  of 
any  subsequent  non-observance  or  non-performance  of  the 
conditions,  covenants,  or  agreements  therein  contained ;  and 
if  the  assignees  decline  the  same,  shall  not  be  liable,  in  case 
he  deliver  up  such  lease  or  agreement  to  the  lessor  or  such 
person  agreeing  to  grant  a  lease,  within  fourteen  days  after 
he  shall  have  had  notice  that  the  assignees  shall  have  declined ; 


b  Overseers  of  St.  Martin  in  the  Fields  f  Parker  v.  Norton,  6  T.  R.  695,  reoog- 

V.  Warren,  1  B.  andA.4&l.     As  to  nisedinParkerv.  Crole,  5  Bing^h.  63. 

contingent  debts  see  stat.  6  Geo.  4.  g  Atwood  v.  Partridge,  4  Bingh.  209. 

c.  16.  s.  66.  ante,  241.  C.  B.  E.  8  Geo.  4. 

c  Noke  and  another  y.  Ingham,  1  Wils.  h  Auriol  y.  iViills,  4  T.  R.  04. 

89.  i   See  corresponding  section,  49  Geo  3. 

d  Goodtitle  y.  North,  Doug.  683.  c  121.  s.  19. 
c  Parker  v.  Crole,  5  Bingh.  63. 
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and  if  the  assignees  shall  not  (upon  being  thereto  required,) 
elect  whether  they  will  accept  or  decline  such  lease,  or  agree- 
ment for  a  lease,  the  lessor,  or  person  so  agreeing  as  aforesaid, 
or  any  person  entitled  under  such  lessor  or  person  so  agreeing, 
shall  be  entitled  to  apply  by  petition  to  the  lord  chancellor, 
who  may  order  them  so  to  elect  and  to  deliver  up  such  lease 
or  agreement,  in  case  they  shall  decline  the  same,  and  the 
possession  of  the  premises,  or  may  make  such  order  dierein 
as  he  shall  think  fit.  If  a  lessee  covenants  not  to  assign,  and 
becomes  bankrupt,  and  his  assignees  take  to  the  lease,  his  co- 
venant is  dischai^ed  by  the  foregoing  section,  although  a 
breach  of  it  had  become  impossible,  by  reason  that  he  no 
longer  had  the  subject  matter  respecting  which  the  covenant 
was  made.  And  therefore  if  he  comes  in  again,  as  assignee 
of  his  assignees,  he  shall  not  be  charged  with  this  covenant, 
and  it  is  no  breach  if  he  assigns^.  Where  it  was  found  that 
the  assignees  entered  upon  the  premises  for  the  purpose  of 
completing  contracts  for  repairs  to  carriages  let  on  hire,  the 
bankrupt  being  tenant  from  year  to  year,  it  was  holden^,  that 
the  assignees  continued  liable  until  that  tenancy  was  regularly 
determined. 

In  assimipsit  on  a  promise  to  pay  plaintiff  a  certain  sum 
per  week™  for  the  support  of  an  illegitimate  child  the  plaintiff 
had  had  by  the  defendant,  bankruptcy  having  been  pleaded. 
Lord  Ellenborough  held,  that  as  to  any  arrears  which  had 
accrued  before  the  bankruptcy,  the  bankruptcy  would  operate 
as  a  discharge,  but  as  no  proof  of  subsequent  arrears  would 
have  been  admitted  under  the  commission,  the  defendant  was 
liable  for  such  arrears.  B.  sold  a  ship  to  A.  with  a  covenant 
that  he  had  a  good  title,  though  in  fact  he  had  none"* :  after- 
wards B.  became  a  bankrupt,  and  A.  sustained  damages  by 
paying  the  value  of  the  ship  to  the  true  owner ;  it  was  holden, 
in  an  action  on  the  covenant  by  A.  against  B.,  stating  the 
special  damage,  that  B.^s  certificate  was  no  bar.  This  plea  of 
bankruptcy**  will  not  avail  a  person  against  whom  a  second 
commission  of  bankruptcy  has  issued,  unless  he  has  paid  15^. 
in  the  pound  under  that  commission,  although  the  creditor 
who  sues  him  has  signed  the  certificate ;  for  by  stat.  6  Geo. 
4.  c.  16.  s.  127,  (which  see,  ante,  p.  238,)  the  person  only  of 
the  bankrupt  is  protected,  if  his  effects  are  not  sufficient  to 
pay  I5s,  in  the  pound.  It  must  appear,  affirmatively,  tiiat 
the  estate  has  produced  15^.  in  the  pound;  evidence  that  it 

k  Doed.  Cheerev.  Smith,  5  Taunt  796.  n  Hammond  v.  Toulmin,  7  T.  R.  612. 

1   Ansell  V.  Robson,  2  Cr.  and  J.  610.  o  See  Philpott  v.  Corden,  6  T.  R.  287. 

m  Miller  v.  Whettenb^ry,  1  Campb.  Thornton  v.  Dallas,  Doug.  46,  and  S 

428.  Geo.  2.  c  30.  s.  y. 
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"will  probably  produce  so  much  isP  not  sufficient.  If  a  defen- 
dant rely  on  a  certificate  under  a  second  commission  of  bank- 
ruptcy^ under  which  he  has  not  paid  15*.  in  the  pound,  it  will 
be  sufficient  for  the  plaintiff,  in  order  to  deprive  him  of  the 
benefit  of  it,  to  produce  the  proceedings  under  the  former 
commission,  and  prove  that  he  submitted  to  it,  without  prov- 
ing the  trading,  act  of  bankruptcy,  and  other  facts,  w^hich  are 
necessary  to  support  the  commission  as  against  third  persons. 
An  action  against  a  bankrupt*",  who  has  obtained  his  certifi- 
cate under  a  second  commission,  on  a  cause  of  action  accruing 
before  his  second  bankruptcy,  may  be  maintained,  before  a 
dividend  has  been  made,  or  the  period  allowed  for  making  it 
is  elapsed,  if  evidence  be  adduced  to  shew,  that  it  is  not  pro- 
bable, firom  the  state  of  the  effects  in  the  hands  of  the  assig- 
nees, that  the  bankrupt  will  be  able  to  pay  15*.  in  the  pound. 
The  proving  a  debt  under  a  commission  issued  against  a 
person  who  had  before  compounded  with  his  creditors,  and 
whose  estate  under  the  commission  had  not  nor  would  pro- 
duce 15*.  in  the  pound,  but  who,  before  he  became  a  bank- 
rupt, paid  the  creditors  with  whom  he  compounded,  the  fiill 
amount  of  their  debts,  was  held  to  discharge  the  bankrupt  in 
respect  of  his  future  state  and  effects  from  an  action  for  the 
debt  so  proved^.  Heretofore  a  verbal  promise  to  pay  a  debt 
barred  by  the  certificate  was  binding*,  but  now,  by  stat.  6  Geo. 
4.  c.  16.  s.  131,  "no  bankrupt,  after  his  certificate  shall  have 
been  allowed  under  any  present  or  future  commission,  shall 
be  liable  to  pay  or  satisfy  any  debt,  claim,  or  demand,  from 
which  he  shall  have  been  discharged  by  certificate,  or  any 
part  of  such  debt,  &c.  upon  any  contract,  promise,  or  agree- 
ment made  after  the  suing  out  of  the  commission,  unless 
such  promise,  &c.  be  in  writing,  signed  by  the  bankrupt,  or 
by  some  person  authorized  in  writing  by  such  bankrupt.'^ 
In  the  case  of  an  express  4)romise  after  certificate,  the  plaintiff 
is  not  bound  to  declare  specially",  but  may  declare  on  the 
original  cause  of  action ;  and  if  the  bankruptcy  be  pleaded, 
the  plaintiff  may  give  the  subsequent  promise  in  e\ddence. 
To  scire  facias  upon  a  judgment  in  assumpsit,  by  the  original 
plaintiff,  defendant  pleaded  specially  the  plaintiff^s  bank- 
ruptcy, and  that  the  causes  of  action  in  the  original  suit  ac- 
crued before  plaintiff  became  bankrupt.  On  special  demurrer, 
on  the  ground  that  the  plea  did  not  shew  w^iether  the  judg- 
ment was  recovered  before  or  after  the  bankruptcy ;  the  plea 

p  Coverley  v.  Morley,  16  East,  225.  8  Read  v.  Sowerby,  3  M.  and  S.  78. 

q  Haviland  v.   Cook,  6  T.  K.  655 ;  t  Tnieman  v.  Feuton,  Cowp.  544. 

3  Esp.  N.  P.  C.  195.  u  Williams  v.  Dyde,  Peake's  N.  P.  C. 
r  Jelfs  V.  Ballard,  1  Bos.  and  Pul.  467.        68,  cites  Russell  y.  Hardman,  S.  P. 
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\i'as  holden^  to  be  bad :  for  that  it  did  not  appear,  but  that 
the  bankruptcy  might  have  been  pleaded  in  bar  of  the  origi- 
nal action. 

Evidence  of  the  Plea  of  Bankruptcy. — ^The  only  evidence 
required  to  support  the  general  plea  of  bankruptcy  is  the 
production  of  the  certificate  allowed  by  the  chancellory. 
by  Stat.  6  Geo.  4.  c.  16.  s.  130*,  the  certificate  shall  be  void 
in  the  following  cases ;  first,  if  the  bankrupt  has  lost,  by  any 
sort  of  gaming  or  wagering,  in  one  day,  20/.  or  within  one 
year  next  preceding  his  bankruptcy  200/.;  or,  secondly, 
within  one  year  next  preceding  his  bankruptcy,  he  has  lost 
200/.  by  any  contract  for  the  purchase  or  sale  of  any  govern- 
ment or  other  stock,  where  such  contract  was  not  to  be  per- 
formed within  one  week  afiter  the  contract,  or  where  the 
stock  bought  or  sold  was  not  actually  transferred  or  deli- 
vered ;  or,  thirdly,  shall,  after  an  act  of  bankruptcy  committed, 
or  in  contemplation  of  bankruptcy,  have  destroyed,  altered, 
mutilated,  or  falsified,  any  of  his  books,  papers,  writings,  or 
securities ;  or  made  or  been  privy  to  makmg  any  fidse  or  frau- 
dulent entries,  in  any  book  of  account  or  other  document, 
'  with  intent  to  defraud  his  creditors ;  or,  fourthly,  shall  have 
concealed  property  to  the  value  of  10/.  or  upwards;  or, 
lastly,  if  any  person  having  proved  a  false  debt  under  the 
commission,  the  bankrupt  being  privy  thereto,  or  afterwards 
knowing  the  same,  shall  not  have  disclosed  the  same  to  the 
assignees  within  one  month  afl«r  such  knowledge.  The 
preceding  clauses,  being  penal,  are  construed  stricdy.  The 
certificate  is  void  if  signature  of  one  of  the  creditors  has 
been  obtained  by  a  promise  froni  the  bankrupt  to  pay  that 
creditor  his  whole  debt*.  By  stat.  6  G.  4.  c.  16.  s.  105^,  if 
any  assignee  indebted  to  the  estate  of  which  he  is  such  as- 
signee, in  respect  of  money  retained  or  employed  by  him, 
become  bankrupt,  if  he  shall  obtain  his  certificate,  it  shall 
only  have  the  effect  of  freeing  his  person  from  arrest  and 
imprisonment;  but  his  ftiture  effects,  (his  tools  of  trade, 
necessary  household  goods,  and  the  necessary  wearing  apparel 
of  himself,  his  wife,  and  children  excepted,)  shall  remain 
liable  for  so  much  of  his  debts  to  the  estate  of  which  he  was 
assignee,  as  shall  not  be  paid  by  dividends  under  his  commis- 
sion, together  with  lawfril  interest  for  the  whole  debt.  By 
stat.  6  G.  4.  c.  16.  s.  59®,  no  creditor  who  has  brought  any 
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action^  or  instituted  any  suit  against  any  bankrupt,  in  respect 
of  a  demand  prior  to  the  bankruptcy,  or  which  might  have 
been  proved  as  a  debt  under  the  commission  against  such 
bankrupt,  shall  prove  a  debt  under  such  commission,  or  have 
any  claim  entered  upon  the  proceedings  under  such  commis- 
sion, without  relinquishing  such  action  or  suit ;  and  in  case 
such  bankrupt  shall  be  in  prison  or  custody  at  the  suit  of  or 
detained  by  such  creditor,  he  shall  not  prove  or  claim,  with- 
out giving  a  sufficient  authority  in  writing  for  the  discharge 
of  such  bankrupt ;  and  the  proving  or  claiming  a  debt,  under 
a  commission  oy  any  creditor,  shall  be  deemed  an  election 
by  such  creditor  to  take  the  benefit  of  such  commission, 
with  respect  to  the  debt  80  proved  or  claimed,  provided  that 
such  creditor  shall  not  be  liable  to  the  payment  to  such 
bankrupt,  or  his  assignees,  of  the  costs  of  such  action  or  suit, 
so  relinquished  by  him,  and  that  where  any  such  creditor 
shall  have  brought  any  action  or  suit  against  such  bankrupt, 
jointly  with  any  other  person,  his  relinquishing  such  action 
or  suit  against  the  bankrupt,  shall  not  affect  such  action  or 
suit  against  such  other  person.  Provided  also,  that  any  cre- 
ditor who  shall  have  so  elected  to  prove  or  claim,  if  the  com- 
mission be  afterwards  superseded,  may  proceed  in  the  action 
as  if  he  had  not  so  elected,  and  in  bailable  actions  shall  be  at 
liberty  to  arrest  the  defendant  de  novoy  if  he  has  not  put  in 
bail  l)elow,  or  perfected  bail  above,  or  if  the  defendant  has 
put  in  or  perfected  such  bail,  to  have  recourse  against  such 
bail,  by  requiring  the  bail  below  to  put  in  and  perfect  bail 
above,  within  the  first  eight  days  in  term,  after  notice  in  the 
London  Gazette  of  the  superseding  such  commission,  and  by 
suing  the  bail  upon  their  recognizance,  if  the  condition  thereof 
is  broken. 

By  Stat.  6  6. 4.  c.  16.  s.  56,  ante,  p.  241,  debts  payable  on  a 
,  contingency  which  has  not  happened  before  issuing  the  com- 
mission, may  be  valued  by  the  commissioners,  and  admitted  to 
proof.  A  right  to  maintain  covenant^  for  unliquidated  da- 
mages is  not  a  contingent  debt  capable  of  proof  under  this 
section ;  nor  a  right  to  maintain  an  action  for  not  accepting^ 
and  paying  for  a  quantity  of  oil,  contracted  for,  at  a  certain 
price,  and  to  be  delivered  at  a  future  day. 

It  seems  that  proving  a  debt  under  a  commission  was  an 
election  within  the  stat.  49  Geo.  3.  c.  121.  s.  14.,  which  de- 
prived the  creditor  of  his  remedy  by  action  against  the  bank- 
rupt^ in  the  cases  excepted  in  stat.  5  Geo.  2.  c.  30.  s.  9.   But 

d  Atwood  V.  Partridge,  4  Bingh.  209.      f  Read  v.  Sowerby,  3  M.  and  S.  78. 
e  Boonnan  v.  Nash,  9  B.  and  C.  145. 
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that  clause  did  not  extend  to  prevent  a  creditor  who  proved 
a  joint  debt  under  a  commission  against  one  partner  from 
suing  the  others  ^.  The  drawer  of  a  bill  of  exchange^  who 
had  paid  the  amount  to  the  holder  after  a  commission  of 
bankruptcy  issued  against  the  acceptor^  might  sue  the  ac- 
ceptor before  he  had  obtained  his  certificate  and  arrest  him 
upon  the  bill,  notwithstanding  the  holder  had  proved  the  bill 
under  the  commission  Sf.  Two  parcels  of  goods  were  sold  at 
different  times,  and  paid  for  by  bills ;  the  vendee  afterwards 
becoming  bankrupt,  the  vendors  prpved,  under  the  commis- 
sion, for  the  amount  of  the  first  parcel,  they  then  holding  the 
bill  given  in  payment  for  the  same;  the  bill  for  the  other 
parcel  having  been  negotiated  by  them  prior  to  the  bank- 
ruptcy, and  being  at  the  time  of  the  bankruptcy  outstanding, 
was  afterwards  dishonoured :  it  was  holden  ^  that  the  vendors 
were  not  precluded  by  the  stat.  49  G.  3.  c.  121.  s.  14.  from 
suing  the  bankrupt  for  the  amount  of  the  last  parcel  of  goods. 
Declaration  ^  upon  four  bills  of  exchange.  Plea  in  bar,  that 
defendant  was  indebted  to  plaintif][  in  divers  large  sums  of 
money  for  goods  sold ;  and  that,  for  securing  to  the  pUdntifiB 
the  said  several  sums  of  money,  defendant,  before  his  bank- 
ruptcy, accepted  a  bill  of  exchange  drawn  by  the  plaintiffs, 
for  and  in  payment  of  one  of  the  said  several  sums  of  money 
in  which  he  was  so  indebted  as  aforesaid :  and  that  he  had 
accepted  each  of  the  several  bills  of  exchange,  for  which  the 
action  was  brought,  in  payment  of  one  other  of  the  said  se- 
veral sums  of  money  in  which  he  so  stood  indebted  as  afore- 
said. The  plea  then  stated  that  defendant  had  duly  become 
bankrupt ;  and  the  bills  of  exchange  mentioned  in  the  decla- 
ration were  proveable  under  the  commission,  and  that  the 
plaintiffs,  being  creditors  of  the  defendant  for  the  amount  of 
the  money  comprised  in  all  the  several  bills,  proved  the 
amount  of  one  bill  only  under  the  commission,  and  thereby 
made_their  election  to  take  the  benefit  of  the  commission, 
not  only  with  respect  to  the  debt  proved^  but  abo  as  to 
the  bills  and  debts  mentioned  in  tne  declaration.  Held, 
upon  demurrer,  that  this  plea  <;ould  not  be  supported ;  first^ 
because  the  proof  of  a  debt  under  the  commission  of  bank- 
ruptcy cannot  be  pleaded  in  bar  to  an  action  at  law  brought 
for  the  same  debt;  secondly,  that  the  election  of  the  cre- 
ditor to  take  the  benefit  of  the  commission,  is  confined  by  the 
49  G.  3.  c.  121.  s.  14.  to  the  debt  actually  proved,  and  does 

f  Heath  v.  Hall,  4  Taunt.  326.    See  exp.  Schlesinger,  coram  Lyndhunt, 
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not  extend  to  distinct  debts  ejusdem  generis  due  at  the  same 
time. 

Of  Discharge  by  Certificate  in  Foreign  Country, — ^What  is  a 
discharge  of  a  debt  in  the  country  where  it  is  contracted,  is  a 
discharge  of  it  every  where.     This  principle  was  recognized 
in  Hunter  v.  Potts,  4  T.  R.  182.     Hence,  if  a  bankrupt  in 
Ireland,  obtain  his  certificate  there,  and  come  into  England, 
he  will  be  discharged  by  such  certificate  from  a  debt  con- 
tracted in  Ireland,  prior  to  the  commission  K     So  where  the 
defendant  gave  the  plaintifi^,  at  Baltimore  in  America,  where 
both  were  resident,  a  bill  of  exchange  drawTi  by  the  defen- 
dant upon  a  person  in  England,  which  bill  was  afterwards 
protested  here  for  non-acceptance  \  and  the  defendant  after- 
wards, while  he  was  resident  abroad,  became   a  bankrupt 
there,  and  obtained  a  certificate  of  discharge  by  the  law  of 
that  state ;  it  was  holden,  that  such  certificate  was  a  bar  to 
an  action  here  upon  an  impUed  assumpsit  to  pay  the  bill  in 
consequence  of  the  non-acceptance  in  England ;  Lawrence,  J. 
observing,  that  when  the  plaintiff  agreed  to  take  the  bill  in 
question,  the  promise  in  effect  was  this,  to  pay  the  money  in 
America,  if  it  were  not  paid  here.     Then  the  bill  having  been 
refused  acceptance  here,  the  implied  promise  to  pay  the  money 
arose  in  America,  and  consequently  the  defendant  s  certificate 
was  a  bar  to  the  demand.     But  a  discharge  under  a  commis- 
sion of  bankrupt  in  a  foreign  country,  is  not  any  bar  to 
an  action  for  a  debt  contracted  here  with  a  subject  of  this 
country  °*.     And  for  this  purpose  Ireland  is  considered  "*  as  a 
foreign  country.     A  debt  contracted  in  England,  by  a  trader  ° 
residing  in  Scotland,  is  barred  by  a  discharge  imder  a  seques- 
tration issued  in  conformity  to  the  54  Geo.  3.  c.  137.  in  like 
manner  as  debts  contracted  in  Scotland.     A  certificate  ob- 
tained under  a  commission  of  bankrupt  in  England,  is  a  bar 
to  an  action  brought  in  the  supreme  court  at  Calcutta  p,  for  a 
debt  contracted  by  the  bankrupt  at  Calcutta,  previously  to 
his  bankruptcy,  although  the  creditor  had  not  any  notice  of 
the  commission,  and  was  resident  at  Calcutta. 

Set-off. — By  stat.  6  G.  4.  c.  16.  s.  50.  where  there  has  been 
mutual  credit  given  by  the  bankrupt  and  any  other  person, 
or  where  there  are  mutual  debts  between  the  bankrupt  and 
any  other  person,  the  commissioners  shall  state  the  account 
between  them,  and  one  debt  or  demand  may  be  set  against 

k  Ballantine  v.  Golding,  Co.  B.  L.  5th  o  Sidaway  v.  Hay,  3  B.  &  C.  12. 

edit.  p.  499.  p  Edwards  v.  Ronald^  Knapp's  Re- 
1   Potter  V.  Brown,  5  East,  124.,  ports  of  Privy  Council  Cases,  vol.  i. 

m  Smith  v.  Buchanan,  1  East's  R.  6.  p.  259. 

n  Lewis  V.  Owen,  4  B.  &  A.  654. 
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another^  notwithstanding  any  prior  act  of  bankruptcy^  com- 
mitted by  such  bankrupt,  before  the  credit  given  to,  or  the 
debt  conb*acted  by  him ;  and  what  shall  appear  due  on  either 
side  on  the  balance  of  such  account,  and  no  more^  shall  be 
claimed  or  paid  on  either  side  respectively ;  and  every  debt 
or  demand  hereby  made  proveable  against  the  estate  of  the 
bankrupt y  may  also  be  set  off  against  such  estate ;  provided 
that  the  person  claiming  the  set-off ^  had  noty  when  such  credit 
was  givevty  notice  of  the  act  of  bankruptcy.  Notice  of  having 
stopped  payment  is  not  sufficient  to  exclude  a  party  firom  the 
benefit  of  this  clause  <i;  it  must  be  notice  of  an  act  of  bank- 
ruptcy. 

The  corresponding  section,  stat.  5  G.  2.  c.  30.  s.  28.  varied 
from  the  foregoing,  the  language  thereof  being,  *^  mutual 
credit,  or  mutual  debts,*'  &c.  at  any  time  before  such  person 
became  a  bankrupt  ^.  The  50th  section  of  6  Geo.  4.  c.  16.  gives 
a  right  of  set-off  in  the  case  of  "  mutual  credit  up  to  the  time  ■ 
of  issuing  the  commissions^  and  it  makes  all  debts  thereby 
made  proveable  items  of  set-off,  unless  where  there  was  notice 
of  an  act  of  bankruptcy.  A  bill  which  forms  an  item  of  credit 
on  one  side^  need  not  be,  in  the  hands  of  the  person  claiming  it, 
as  an  item  of  credit  at  the  time  of  the  bankruptcy  %  or  at  the 
time  of  issuing  the  commission  \  The  term  mutual  credit  is 
not  confined  to  pecuniary  demands,  liquidated  at  the  time^ 
but  extends  to  cases  where  the  creditor  has  been  entrusted 
with  that  which  may  become  productive  of  value.  J.  S.  being 
desirous  of  making  a  shipment  for  his  own  risk  or  advantage, 
but  not  in  his  own  name,  represented  to  the  merchants, 
through  whom  the  shipment  was  to  be  made,  that  the  goods 
were  the  property  of  A.  and  shipped  on  his  account,  and  A. 
accordingly,  by  the  desire  of  J.  S.  wrote  to  those  merchants 
stating  the  property  to  be  so,  and  directing  them  to  insure 
and  to  advance  money  to  J.  S.  on  the  goods,  which  was  done. 
It  was  holden  *,  that  this  was  a  credit  given  to  A.  by  J.  S.  by 
tlie  dehvery  of  the  goods,  in  its  nature  likely  to  terminate  in 
a  debt,  and  that  therefore  J.  S.  having  subsequently  become 
bankrupt,  A.  was  entitled  to  recover  the  proceeds  of  the  ship- 
ment from  the  merchants,  and  to  set  off  against  a  debt  due, 
firom  the  bankrupt  to  him,  in  respect  of  the  advances,  it 
being  a  case  of  mutual  credit  within  the  statute.  A.  and  Co. 
being  bankers,  discounted  biUs  of  exchange  for  B.  and  gave 

q  Hawkins  v.  VThitten,  10  B.  &  C.217.  s  Sd.  org.  6  B.  ft  C.  47,  48. 

r  See  Tamplm  t.  Diggins,  2  Campb.  t  BoUand  v.  Nash,  8  B.  &  C.  105. 

N.  P.  C.  312.  Kinder  v.  Butterworth,  u  Collins  v.  Jones,  10  B.  &  C.  777, 

6  B.  ft  C.  42.  Bolland  v.  Nash,  8  B.  z  Easum  v.  Cato,  5  B.  ft  A.  861. 
ft  C.  10&. 
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him  immediate  credit  for  them  in  his  account^  minus  the  dis- 
count. Afterwards,  and  whilst  the  bills  were  yet  running,  a 
balance  was  struck,  upon  which  the  bankers  admitted  money 
to  be  due  to  B.  giving  him  credit  for  the  bills  then  running. 
Shortly  afterwards  B.  became  a  bankrupt,  and  the  biUs  were 
dishonoured.  It  was  holden,  in  an  action  against  the  bankers 
for  the  admitted  balance,  that  they  were  entitled  to  set  off  the 
amount  of  the  dishonoured  bills,  on  the  ground  of  its  being  a 
mutual  credit  within  the  foregoing  clause  7.  But  where  B. 
being  indebted  to  defendant,  previously  to  his  bankruptcy, 
deposited  a  bill  of  exchange  with  the  defendant,  not  for  the 
satisfaction  of  the  debt,  but  for  the  purpose  of  raising  money 
thereon,  and  an  advance  was  accordingly  made;  suter  the 
bankruptcy,  the  assignees  tendered  to  the  defendant  the 
amount  of  the  money  advanced,  and  demanded  possession  of 
the  bill,  which  being  refused,  the  assignlses  brought  trover  for 
the  bill,  and  it  was  holden  *,  that  they  were  entitled  to  recover, 
this  not  being  a  case  of  mutual  credit  within  the  statute,  the 
bill  having  been  deposited  for  a  specific  purpose  without  re- 
ference to  the  general  account.  ^^  Mutual  credit  must  mean 
mutual  trust ;  this  attempt  of  the  defendant  appears  to  me  a 
gross  breach  of  trust.'^  Per  Dallas,  J.  8  Taunt.  23.  In  an 
action  brought  by  the  assignees  of  bankers,  it  was  holden  % 
that  the  defendant  might  set  off  notes  of  such  bankers  taken 
by  him  after  he  knew  that  they  had  stopped  payment,  but 
before  he  knew  that  any  of  the  partners  constituting  the 
banking-house  had  committed  an  act  of  bankruptcy.  The 
defendant,  however,  cannot  set  off  notes  of  such  bankers 
taken  by  him  after  he  knew  that  three  of  the  four  partners 
had  committed  acts  of  bankruptcy.  "  The  provision  with 
respect  to  mutual  credit  is  confined  to  debts  between  the 
bankrupt  and  other  parties,  or  to  transactions  necessarily 
ending  in  debts ;  it  does  not  apply  to  a  case  ^  where  a  cause 
of  action  arises  for  the  non-performance  of  a  contract.  A 
defendant^  may  set  off  a  debt  due  to  him  from  bankrupt  for 
money  lent,  against  a  claim  by  the  bankrupt's  assignees  on 
defendant  for  not  accepting,  pursuant  to  agreement,  a  bill  of 
exchange  by  way  of  part  payment  for  goods  sold  and  deli- 
vered by  the  bankrupt  to  the  defendant ;  for  the  demand  is  a 
mere  pecuniary  demand  which  the  commissioners  might  have 
stated  in  account  between  the  defendant  and  the  bankrupt. 

y  Arbouin  v.  Tritton,  1  Holt,  N.  P.  C.  b  Rose  v.  Sims,  I  B.  k.  Ad.  521. 

408.  c  Gibson  v.  Bell,  1  N.  C.  743.  reco^- 

z  Key  y.  Flint,  ]  Moore,  (C.  P.)  451.  xiizing  the  principle  in  Sampson  v. 

8  Taunt.  21.  S.  C.  Burton,  2  Brod.  ft  Bingh.  94. 
A  Dixon  V.  Cass,  1  B.  ft  Ad.  343. 
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An  insurance  broker  ^  who  is  indebted  to  the  estate  of  a 
bankrupt  underwriter  for  premiums,  cannot,  without  a  special 
authority^  %et  off,  against  that  debt,  sums  due  from  the  under* 
writer  for  return  of  premiums.  Where  defendant's  insurance 
brokers  eflFected  several  poUcies,  some  in  the  name  of  their 
own  firm,  others  in  the  name  of  their  own  firm  but  on  ac- 
count of  their  principals,  and  others  in  the  name  and  on  ac- 
count of  their  principals,  for  which  principals  they  acted 
mider  a  del  credere  conmiission,  without  the  knowledge  of 
the  underwriters :  it  was  holden  %  that  in  an  action  brought 
against  them  for  premiums  by  the  assignees  of  one  of  the 
underwriters  upon  these  policies,  who  had  become  bankrupt, 
the  defendants  might  set  off  losses  and  returns  due  on  all 
such  of  those  policies  as  were  eflFected  in  the  names  of  their 
own  firm,  but  not  on  such  as  were  effected  in  the  names  of 
their  principals,  such*  losses  and  returns  having  become  due 
on  those  poUcies  before  the  time  when  the  bankrupt  stopped 
payment,  though  they  had  never  been  adjusted  by  the  bank- 
rupt, but  only  by  the  other  underwTiters  between  the  time  of 
his  stopping  payment  and  committing  the  act  of  bankruptcy, 
on  which  adjustment  the  defendants  had  given  their  principals 
credit  for  the  amount.  And  the  principle  is  the  same  ^,  whe- 
ther the  broker  act  under  a  del  credere  commission  or  not,  if 
the  policy  be  effected  in  the  name  of  the  broker  and  he  has  a 
lien  on  the  goods  insured. 


X.  Of  the  Evidence  and  Witnesses. 

Formerly  in  actions  brought  by  assignees  of  bankrupt, 
it  was  incumbent  on  them  to  prove,  in  all  cases,  1.  That 
the  bankrupt  was  a  trader.  2.  The  act  of  bankruptcy. 
3.  That  the  commission  was  regularly  granted.  4.  The  as- 
signment to  the  plaintiffs.  5.  A  right  of  action  in  the  as- 
signees. But  now  by  stat.  6  Geo.  4.  c.  16.  s.  90«f.  it  is 
enacted,  that  in  any  action  by  or  against .  any  assignee,  or  in 
any  action  against  any  commissioner,  or  person  acting  under 
the  warrant  of  the  commissioners,  for  any  thing  done  as  such 
commissioner,  or  under  such  warrant,  no  proof  sheHl  be  re- 
quired at  the  trial  of  the  petitioning  creditors^  debt,  or  of  the 

d  Minett  v.  Forester,  4  Taunt.  641.  n.  f  Parker  v.  Beasley,  2  M.  &  S.  423. 

Goldschmidt  V.  Lyon,  4  Taunt.  534.  Davies  v.  Wilkinson,  4  Bing'h.  573. 

Parker  v.  Smith,  Id  East, 382.  Hous-  g  See  s»at.  49  Geo.  3.  s.  10.  but  now 

ton  V.  Robertson,  Holt,  88.  S.  P.  repealed, 
e  Kosterv.  Eason,  2  M.  &  S.  112. 
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tradings  or  act  of  bankruptcy  respectively,  unless  the  other 
party  in  such  action  shall,  if  defendant,  at  or  before  pleading, 
and  if  plaintiff,  before  issue  joined,  give  notice  in  writing  to 
such  assignee,  commissioner,  or  other  person,  that  he  intends 
to  dispute  some  and  which  of  such  matters ;  and  in  case  such 
notice  shall  have  been  given,  if  such  assignee,  &c.  shall  prove 
the  matter  so  disputed,  or  the  other  party  admit  the  same, 
the  judge  before  whom  the  cause  shall  be  tried  (20)  may  (if  he 
thinks  fit,)  grant  a  certificate  of  such  proof  or  admission,  and 
such  assignee,  &c.  shall  be  entitled  to  the  costs  occasioned  by 
such  notice,  and  such  costs  shall,  if  such  assignee,  &c.  obtain 
a  verdict,  be  added  to  the  costs,  and  if  the  other  party  obtain 
a  verdict,  shall  be  deducted  from  the  costs  which  such  other 
party  would  be  otherwise  entitled  to  receive.     The  notice  to 
dispute  must  be  specific,  as  to  which  of  the  three  matters, 
trading,  petitioning  creditor's  debt,  or  act  of  bankruptcy,  it  is 
intended  to  dispute ;  notice  to  dispute  the  bankruptcy  \iill  not 
suffice.     Trimley  v.  Untvin^  6  B.  and  C.  537.     Assumpsit  by 
assignees  of  bankrupt  against  a  sheriff  to  recover  the  proceeds 
of  goods  seized  under  a  fi.  fa.     The  defendant  did  not  give 
any  notice  to  dispute.     The  plaintiffs  proved  that  an  act  of 
bankruptcy  was  committed  before  the  levy ;  and  the  defen- 
dant did  not  prove  any  other  act  of  bankruptcy.     It  was 
holden  ^,  that  tfie  plaintiffs  were  not  bound  to  prove  that  a 
petitioning  creditor's  debt  existed  at  the  time  of  the  act  of 
bankruptcy  on  which  they  relied.    Where  the  commission, 
adjudication,  and  assignment  were  put  in,  and  it  was  proved 
that  the  plaintiff  attended  the  commissioners,  passed  his  ac- 
counts, and  afterwards  endeavoured  to  get  his  certificate 
signed,  it  was  holden  ^  that,  as  against  the  plaintiff,  this  was 
sufficient  evidence  of  the  bankruptcy.     By  s.  91.  a  similar 
provision  to  that  contained  in  s.  90.  is  made  with  respect  to 
suits  in  equity ;  and  by  s.  92.  if  the  bankrupt  shall  not,  (if  he 
was  within  tne  United  Kingdom  at  the  issuing  of  the  com- 
mission,) within  two  calendar  months  after  the  adjudication, 
or  (if  he  was  out  of  the  United  Bangdom)  within  twelve 
calendar  months  after  the  adjudication,  have  given  notice  of 
his  intention  to  dispute  the  commission,  and  have  proceeded 
therein  with  due  diligence,  the  depositions  taken  before  the 
commissioners,  at  the  time  of  or  previous  to  the  adjudication 

h  Per  Ld.  TentCTden,  C.  J.  and  Parke,        dale,  J.  Norman  v.  Booth,  10  B.  ft 
J.  contra  per  Bayley,  J.  and  Little-        C.  703. 

i   Crofton  v.  Poole,  1  B.  &  Ad.  668. 


(20)  Where  cause  is  referred,  judge  before  whom  cause  is  opened 
cannot  certify.     Barthrop  v.  Anderton,  8  Bingh.  268. 
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of  the  petitioning  creditor's  debt,  and  of  the  trading  and  act 
of  bankruptcy,  shall  be  conclusive  evidence  of  the  matters 
therein  respectively  contained,  in  all  actions  or  suits  brought 
by  the  assignees  for  any  debt  or.  demand  for  which  the  bank- 
rupt might  have  sustained  any  action  or  suit.     It^  is  only  in 
actions  or  suits  brought  by  his  ovm  assignees,  for  a  debt  or 
demand  for  which  he  might  have  sued,  that  the  depositions 
under  a  commission  against  a  person  are  conclusive  evidence ; 
but  it  is  immaterial  whether  the  cause  of  action  arose  before 
or  after  ^  the  act  of  bankruptcy.    The  depositions  rare  con- 
clusive in  trials®  at  law.     And  by  s.  93,  if  the  assignees  com- 
mence any  action  or  suit,  for  any  money  so  due  to  the  bank- 
rupt, before  the  time  allowed  for  him  to  dispute  the  commis- 
sion shall  have  elapsed,  any  defendant,  in  any  such  action  or 
suit,  shall  be  entitled,  after  notice  ^ven  to  the  assignees  to 
pay  the  same,  or  any  part  thereof,  into  the  court  in  which 
such  action  or  suit  is  brought :  and  all  proceedings  with  res- 
pect to  the  money  so  paid  into  court  shall  thereupon  be 
stayed,  and  after  the  time  shall  have  elapsed,  the  assignees 
shall  have  the  same  paid  to  them  out  of  court. 

In  all  actions  by  and  against  assignees  of  a  bankrupt  or  in- 
solvent, the  character  in  which  the  plaintiff  or  defendant  is 
stated  on  the  record  to  sue  or  be  sued,  shall  not  in  any  case 
be  considered  as  in  issue',  unless  specially  denied. 

Where  notice  had  not  been  given  to  dispute  the  commis- 
sion, and  with  the  commission  the  proceedings  were  put  in, 
upon  which  there  did  not  appear  a  sufficient  petitioning  cre- 
ditor's debt;  it  was  holdenfif,  that  the  validity  of  the  commis- 
sion could  not  be  disputed. 

By  s.  94,  if  the  commission  be  afterwards  superseded,  per- 
sons from  whom  the  assignees  have  recovered,  or  who  have, 
without  action,  bond  fide  delivered  up  possession  of  any  real 
or  personal  estate  to  the  assignees,  or  paid  any  debt  claimed 
by  them,  are  discharged  from  claims  by  the  bankrupt,  pro- 
vided the  requisite  notice  to  try  the  validity  of  the  commis- 
sion had  not  been  given.  Fiats,  adjudications  of  bankruptcy, 
appointments  of  assignees,  depositions,  and  other  proceed- 
ings must  be  entered  of  record  before  they  can  be  received  in 
evidence  either  at  law  or  in  equity.  See  stat.  2  and  3  W.  4. 
c.  114.  s.  1,  4,  5,  7^  8 ;  and  ante,  p.  185. 

c  MuBkett  V.  Dnimmond,  10  B.  and  C.  e  YouDg,  assignee  of  Ireland,  v.  Tim- 
159.  mins,  1  Cr.  and  J.  14.^. 

d  Fox  V.  Mahoney,  2  Tyrw.  285 ;  2  Cr.  f  H.  G.  H.  T.  4  W.  4.  21. 

and  J.  325 ;  recognized  in  Kitchener  g  Macbeath  v.  Coates,  4  Bingh.  34. 
V.  Power,  3  Ad.  and  Ell.  232. 
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Having  in  the  2nd^  3rd^  and  4th  sections  of  this  chapter^ 
enumerated  the  different  trades  which  render  persons  hable 
to  the  bankrupt  law^  and  also  the  several  acts  of  bankruptcy 
mentioned  in  the  statute^  it  will  be  unnecessary  to  repeat 
them  here.  I  shall  proceed^  therefore,  to  the  examination 
of  the  third  head,  viz.  the  proof  relating  to  the  commission, 
only  observing  that,  with  respect  to  the  act  of  bankruptcy, 
proof  must  be  given  that  it  was  antecedent  to  the  commis- 
sion ;  but  if  that  appear,  it  will  be  sufficient,  although  the 
act  was  committed  so  recently  before  the  commission,  and 
at  such  a  distance  from  London,  that  it  could  not  have  been 
known  in  London,  at  the  time  when  the  commission  was 
sued  out^.  Proof  of  the  commission  ought  to  be  by  shew- 
ing it  under  seal,  [if  fiat,  under  hand  of  C,  M.  R.,  V.  C,  or 
M.  C,  as  case  may  be.  See  1  and  2  W.  4.  c.  56.  s.  12.]  the 
petition  to  the  chancellor  on  which  it  was  granted,  and  the 
debt  of  the  petitioning  creditor  or  creditors.  It  is  not  neces- 
sary that  the  particular  species  of  trading  should  be  set  forth 
in  the  commission^  A  commission  issued  against  an  infant 
is  void,  and  not  merely  voidable^. 

By  stat.  6  6.  4.  c.  16.  s.  15,  no  commission  shall  be  issued, 
imless  the  single  debt  of  the  creditor,  or  of  two  or  more  per- 
sons being  partners  petitioning  for  the  same,  shall  amount  to 
100/.  or  upwards,  or  unless  the  debt  of  two  creditors  so  pe- 
titioning shall  amount  to  150/.  or  upwards,  or  unless  the  debt 
of  three  or  more  creditors  so^  petitioning,  shall  amount  to 
200/.  or  upwards;  and  evciy  person  who  has  given  cre- 
dit to  any  trader  upon  valuable  consideration  for  any  sum  pay- 
able at  a  certain  time,  which  time  shall  not  have  arrived, 
when  such  trader  committed  an  act  of  bankruptcy,  may  so 
petition  or  join  in  petitioning  as  aforesaid,  whether  he  shall 
nave  any  security  in  writing  or  otherwise  for  such  sum  or  not. 
A  second  commission  issued  against  a  trader  before  a  former 
has  been  disposed  of,  is  a  nuUity*;  inasmuch  as  there  is 
nothing  upon  which  it  can  operate,  all  the  bankrupt's  property 
being  vested  in  the  assignees  under  the  first  commission.  So 
a  third  commission  issued  against  a  trader  who  has  not  paid 
any  dividend  under  a  first  and  second  commission,  is  a  nul- 
lity*^. But  in  these  cases  there  must  have  been  an  assign- 
ment^ under  the  first  commission. 

h  Hopper  v,  Richmond,  1  Stark.  N.  P.  m  Fowler  v.  Coster,  10  B.  and  C.  427, 

C.  5U7.  recognizing  Till   v.    Wilson.      See 

i  Bemasconi  v,  Farebrother,  10  B.  and  also  Nelson  v.  Cherrill,  8  Bing.  316 ; 

C.  553.  Bagley  and  others,  assignees,  &c.  v. 

k  Belton  v.   Hodges,    9   Bingh.  365,  Nicholls,  B.  R.  M  T.  3  W.  4.  S.  P. 

post  p.  262.  n  Phillips  v.  Hopwood,  1  fi.  and  Ad. 

1  Till  V.  Wilson,  7  B.  and  C.  684.  619. 

vol..  I.  S 
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By  s.  16^  any  creditor^  whose  debt  is  sufficient  to  entitle 
him  to  petition  against  all  the  partners  of  any  firm,  may  pe- 
tition for  a  commission  against  one  or  more  partners  of  such 
firm ;  and  every  commission  issued  upon  such  petition  shall 
be  valid  although  it  does  not  include  sJl  the  partners  of  such 
firm ;  and  commissions  against  two  or  more  persons  may  be 
superseded  as  to  one  or  more  without  affecting  the  rest. 
By  s.  17?  in  cases  of  a  second  or  other  commission  being  is- 
sued against  any  other  member  of  such  firm,  the  chancellor 
may  direct  such  commission  to  be  proceeded  in  separately, 
or  in  conjunction  with  the  first  commission.     By  s.  19,  no 
commission  shall  be  deemed  invalid  by  reason  of  any  act  of 
bankruptcy  prior  to  the  debt  of  the  petitioning  creditor,  pro- 
vided there  be  a  sufficient  act  of  bankruptcy  subsequent  to 
such  debt.     If  the  debt,  as  against  the  bankrupt^,  amount  to 
the  sum  required,  it  is  sufficient,  though  the  creditor  should 
have  acquired  it  for  less ;  as  where  the  debt  (amounting  to 
1002.)  consisted  of  notes  payable  by  the  bankrupt  to  other 
persons,  who,  before  the  act  of  bankruptcy,  had  indorsed 
them  to  the  petitioning  creditor  upon  his  paying  109.  in  the 
pound  for  them ;  it  was  holden,  that  this  debt  was  capable 
of  supporting  the  commission.     If  a  creditor  to  the  amount 
required  before  an  act  of  bankruptcyP,  receives,  after  notice 
of  the  bankruptcy,  a  part  of  his  debt  so  as  to  reduce  it  under 
100/.,  he  is  not  precluded  from  suing  out  a  commission ;  be- 
cause the  part  payment  of  the  debt  was  illegal,  and  cannot  be 
retained,  consequently,  the  original  debt  remains  in  force  to 
support  the  commission.     But  interest  accruing  before  the 
act  of  bankruptcy  cannot  be  added  to  the  principal  sum  due 
on  a  bill  of  exchange  so  as  to  constitute  a  good  petitioning 
creditor's  debt,  unless  interest  be  reserved  on  the  &ce  of  the 
bill ;  for  where  it  is  not  so  reserved,  the  interest  forms  no 
part  of  the  debt,  but  is  only  in  the  nature  of  damages^     So 
where  the  petitioning  creditor's  debt  had  been  reduced  below 
the  amoxmt  required'^,  by  a  bill  drawn  by  the  bankrupt  on  a 
person  who,  not  having  any  effects  of  the  bankrupt,  refused 
to  accept  it,  the  original  debt  was  considered  as  still  in  force, 
and  sufficient  to  support  the  commission.    A  commission  is- 
sued at  the  instance  and  request  of  the  bankrupt  is  good"  in 
a  court  of  law.     In  order  to  prove  the  petitioning  creditor's 
debt^,  the  assignees  relied  on  an  entry  in  the  bankrupt's 
books^,  made  some  months  before  the  act  of  bankruptcy^ 


o  Ex  parte  Lee,  I  P.  Wms.  782  s  Shaw  v.  Williams,  1  R.  and  M.  1 9. 

p  Mann  v.  Sliepherd,  6  T.  R.  79  t  Jackson  v.  Irvin,  2  Campb.  4d. 

q  Cameron  v.  Smith,  2  B.  and  A.  305.  u  See  Ewer  v.  Preston,  C.  T.  H.  378. 
r  Bickerdike  v.  BoUman,  i  T.  R.  405. 
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wherein  it  was  stated  that  the  bankrupt  was  indebted  to  the 
petitioning  creditor  in  more  than  200/. ;  but  there  was  not 
any  evidence  that  the  debt  continued  down  to  the  time  of 
the  bankruptcy ;  but  Lord  Ellenborough,  C.  J.  held  that  the 
debt  being  proved  to  have  once  existed^  its  continuance  would 
be  presumed. 

Taking  a  security  of  a  higher  nature^,  after  the  bankruptcy, 
for  a  debt  of  an  interior  nature,  contracted  before,  does  not  so 
far  extinguish  the  original  debt  as  to  prevent  the  creditor 
from  suing  a  commission  upon  it ;  as  in  the  case  of  a  bond 
taken  for  a  simple  contract  debt.  Bankers'  notes  payable  on 
demand,  held  by  a  creditor  of  the  bankers,  if  not  sufficient 
before  demand  made  to  constitute  a  good  petitioning  credi- 
tor's debty,  do  not  extinguish  the  prior  debt  due  from  the 
bankers. 

A  creditor  of  an  insolvent  trader  may,  after  the  debtor's 
discharge  under  the  53  Geo.  3.  c.  102,  take  out  a  commission 
of  bankruptcy  against  him ;  and  his  debt,  although  included 
in  the  insolvent's  schedule,  will  be  a  sufficient  petitioning  cre- 
ditor's debt' ;  for  the  insolvent  debtors'  act  does  not  contain 
any  provision  which  extinguishes  the  debt. 

A.  a  trader*,  before  he  commits  any  act  of  bankruptcy, 
draws  a  promissory  note  for  200/.,  payable  to  B.  or  order, 
then  A.  commits  an  act  of  bankruptcy,  and  afterwards  B. 
indorses  the  note  over  to  C,  who  is  the  petitioning  creditor ; 
it  was  holden,  per  totam  curiam,  that  he  may  well  be  so,  for 
the  200/.  was  a  debt  due  from  the  bankrupt  before  he  com- 
mitted the  act  of  bankruptcy,  to  some  person,  viz.  to  B. 

If  two  persons  exchange  acceptances,  and  before  the  bills 
are  mature  one  of  the  acceptors  commits  an  act  of  bankruptcy, 
there  is  not  such  a  debt  due  from  him  to  the  other  as  wUl 
sustain  a  commission,  before  the  other  has  paid  his  own 
acceptance^. 

Upon  a  sale  of  goods  at  six  or  nine  months'  credit,  the  pur- 
chaser, by  not  paying  at  the  end  of  six  months,  makes  his 
election  to  take  credit  for  the  nine  months,  and  there  is  not 
any  debt  to  support  a  commission  until  the  nine  months  are 
expired^ 

The  debt  of  the  petitioning  creditor  must  be  a  legal  debt ; 
hence  the  assignee  of  a  bond  cannot  be  a  petitioning  credi- 

z  Ambrose  ▼.  Clendon,  Sir.  1042,  and  a  Anon.  C.  B.  2  Wils.  135. 

Ca.  Temp.  Hard,  267.  b  Sarrat  v.  Austin,  4  Taunt.  200 

7  Simpson  t.  Sikes,  G  M.  and  8.  295.  c  Price  t.  Nixon,  6  Taunt  338. 
%  JellisT.  Mountford,  4  B.  and  A.  256 
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tor^.  But  a  simple  contract  debt,  though  of  above  six  years 
standing,  will  be  sufficient* ;  for  though  the  statute  of  limita- 
tions takes  away  the  remedy,  it  does  not  destroy  the  debt. 
Husband  entitled  to  a  debt  m  right  of  his  wife  as  executrix^ 
cannot  alone  be  the  petitioning  creditor,  and  the  plaintiff  as- 
signee was  nonsuited,  because  the  wife  was  not  made  a  pe- 
titioner with  him^.  Neither  can  husband  alone  be  the  peti- 
tioning creditor  in  respect  of  a  debt  composed  partly  of  a  sum 
due  to  him  in  his  own  right  and  partly  of  a  sum  due  to  his 
wife  dum  sola^.  The  petitioning  creditors'  debt  cannot  be 
supported,  when  consisting  of  several  creditors,  one  of  whom 
is  an  infant^  Where  the  debt  is  due  to  a  partnership,  it 
must  appear  that  all  the  partners  to  whom  it  is  due  concur  in 
the  proceeding.  Hence  a  commission  issued  on  the  petition 
of  one  only  of  two  partners  to  whom  a  joint  debt  is  due,  can- 
not be  supported  ^  But  one  of  two  executors  may  be  a  good 
petitioning  creditor  on  a  debt  due  to  the  testator*^.  A  debt 
due  from  a  partnership  will  support  a  separate  commission^ 
So  will  a  debt  contracted  before  the  party  entered  into  trade™. 
A  debt  due  to  an  attorney  for  his  biil  of  costs,  although  a 
bill  has  not  been  signed  and  delivered  by  him  in  pursuance 
of  stat.  2  Geo.  2.  c.  23.  s.  22,  is  notwithstanding  a  legal  debt, 
and  will  support  a  commission ''.  A  debt  for  money  lent^ 
due  to  a  creditor  at  the  time  when  an  act  of  bankruptcy  is 
committed  by  the  debtor,  is  sufficient  to  support  a  commis- 
sion against  him,  though  afterwards  and  before  petitioning 
for  such  commission,  the  creditor  obtains  judgment  against 
him  for  a  sum  of  money  including  such  debt,  and  the  affidavit 
made  in  order  to  obtain  the  commission  may  be  an  affidavit 
of  debt  for  money  lent^. 

A  bill  of  sale  of  goods  was  given  in  satisfaction  of  a  bond 
debt  by  the  obligor,  a  trader,  then  indebted  to  several  per- 
sons :  it  was  afterwards  discovered  that  the  obligor  had  pre- 

d  Medlicot's  case,  in  Ch.  Str.  899.  per  f  Master  v.  Winter,  at  the  London  Sit- 

Lord  Macclesfield,  C.   in  ex  parte  tings,  before  Lord  Hardwicke,  Davies 

Lee,  1  P.  Wms.  783.  S.  P.  29*2, 293,  and  2  Montagu,  129. 

e  Quantock  v.  England,  5  Burr.  262R.  g  Kumsey  v.  George,  1  M.  and  S.  176. 

adopting  the  opinion  of  Eyre,  C.  J.  h  Exp.  Morton,  1  Buck.  42. 

inSwaynv.  Wallinger,  Str.  746;  but  i  Buckland  v.  Newsame,  1  Taunt.  477. 

see  exp.  Scare,  and  exp.Dewdnay,  15  k  Treasure  ▼.  Jones,  E.  25  Geo.  3. 

Ves.  498   and  exp.  Roffey,  2  Rose,  MSS.ofLawrence,  J.  and  Serjt.  Hill's 

245,  where  it  was  holden,  that  a  debt  MSS.  Vol.  21.  p.  162.  S.  C. 

.  upon  which  the  stat.  of  limitations  1   Exp.  Crisp.  1  Atk.  134. 

had  attached,  was  not  proveable  un-  m  Butcher  v.  Easto,  Doug.  282. 

der  a  commission  of  bankruptcy;  n  Exp.  Sutton,  11  Ves.  jun.  164.  Ld. 

and,  that  the  dividends  paid  upon  Eldon,  Ch. 

such  a  debt  should  be  refunded.  See  o  Bryant  v.  Withers,  2  M.  and  S.  123. 

also  Gregory  v.  Hurrill,  5  B.  and  C. 

341. 


BANKRUPT.  261 

viously  committed  an  act  of  bankruptcy;  it  was  holdenPy 
that  uie  obligee  might  abandon  the  bill  of  sale^  and  sue  out 
a  commission  against  the  obligor.  So  a  creditor^  who  with 
others  had  become  a  party  to  a  deed  of  trusty  by  which,  in 
consideration  of  the  assignment  of  certain  debts  due  to  their 
debtor  for  their  benefit  they  release  their  debts,  is  not  thereby 
precluded  from  becoming  a  petitioning  creditor,  and  suing 
out  a  commission  of  bankrupt  against  the  debtor,  on  its 
being  discovered  that  he  had,  previously  to  the  execution  of 
the  deed,  committed  a  secret  act  of  bankruptcy  *i ;  because  the 
deed  was  wholly  void  by  reason  of  the  prior  act  of  bank- 
ruptcy. But  where  the  deed  is  not  void,  as  where  it  was 
executed  by  two  out  of  four  trustees,  it  was  holden,  that  the 
debt  of  one  of  the  trustees  who  had  executed  was  thereby 
extinguished,  and  he  could  not'  sue  out  a  commission. 

One  who  has  his  debtor  in  execution  cannot  petition'.  It 
is  a  general  rule,  that  the  petitioning  creditoi^s  debt  must 
have  been  contracted  before  the  act  of  bankruptcy.  In  an 
action  for  a  breach  of  promise  of  marriage,  A.  recovered  da- 
mages above  100/.  against  a  trader  who,  between  verdict  and 
judgment,  committed  an  act  of  bankruptcy;  held  that  the 
debt  on  judgment  was  not  a  good  petitioning  creditor's  debt^ 
It  is  also  an  established  rule,  that  the  assignees  must  prove 
the  debt  of  the  petitioning  creditor,  by  the  same  evidence 
which  must  have  been  produced  in  an  action  against  the 
bankrupt.  Hence,  in  order  to  prove  a  petitioning  creditor's 
debt,  which  arises  by  bond,  proof  of  the  acknowledgment  of 
the  obligor  will  not  supersede  the  necessity  of  cfdling  the 
subscribing  witness^.  Entries  made  by  the  bankrupt  in  his 
books  before  the  act  of  bankruptcy*,  provided  the  import  of 
them  is  clear  and  unequivocal,  are  to  be  considered  in  the 
same  light  as  parol  declarations  of  the  bankrupt,  and  there- 
fore sufficient  proof  of  the  petitioning  creditor's  debt.  But  a 
written  paper  acknowledging  that  a  balance  of  a  certain  sum 
is  due  to  the  petitioning  creditor,  and  signed  by  the  bank- 
rupt, is  not  evidence,  unless  it  is  proved  that  it  was  written 
and  acknowledged  by  the  bankrupt  before  the  date  of  the 
commission  y.  And  no  declaration  by  the  bankrupt,  whether 
oral  or  written,  subsequent  to  his  bankruptcy,  is  admissible 

p  Hull  ▼.  Smallwood,  Peake's  addl.  b  Bumaby's  case,  Str.  653.    Cohen  t. 

cases,  edited  by  Peake,  jun.  p.  13,  Cunningham,  8  T.  R.  123.  S.  P. 

Kenyon,  C.  J.  t  Ex  parte  Charles,  14  East,  197. 

q  Doe  d.  Pitcher  v.  Anderson,  1  Stark,  u  Abbott  v.  Plumbe,  Doug.  215. 

N.  P.  C.  262,  3.  5  M.  and  S.  161.  x  Watts  v.  Thorpe,   1    Campb.   37d. 

8.  C.  S.  P.  admitted  in  Rankin  v.  Homer, 

r  Small  ▼.  Marwood,  9  B.  and  C.  100.  Somerset  Le^  Assizes,  1813. 

y  Hoare  v.  Coryton,  4  Taunt.  560. 
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to  proTe  a  petitioning  creditor's  debt.  The  oommission  mvst 
appear  to  have  been  regularly  granted.  A  second  commission 
sued  out  against  a  banJcrupt,  pending  a  former,  imder  which 
he  has  not  obtained  his  certificate,  is  void',  for  an  uncertifi- 
cated bankrupt  is  incapable  of  trading  for  his  own  benefit. 
But  where  a  prior  and  joint  commission  of  bankrupt  had  been 
issued,  but  never  acted  on  or  suspended,  held  that  such  com- 
mission not  being  in  legal  operation,  did  not  invalidate  a  se^ 
cond  separate  commission^.  In  a  case  where  it  appeared, 
that  not  onlv  the  petitioning  creditor's  debt  was  contracted 
by  the  plaintiff,  and  the  trading  upon  which  he  was  declared 
bankrupt  was  carried  on  by  him,  and  the  act  of  bankruptcy 
committed  during  his  infimcy,  but  also  the  commission  of 
bankrupt  was  issued  out  against  him  whilst  he  still  continued 
an  infant;  it  was  holden^,  that  the  commission  was  not  a 
valid  commission  in  a  court  of  law,  and  that  the  plaintiff 
might  dispute  its  validity  against  the  assignee  without  giving 
notice. 

A  commission  founded  upon  an  act  of  bankruptcy,  by  lying 
two  months  (now  21  days)  in  prison,  cannot  be  sued  out 
before  the  expiration  of  the  limited  time.  The  act  is  not 
completed  before  that  time,  and  the  affidavit  to  obtain  it 
would  be  peijury^^.  A  debtor  of  the  bankrupt  resisting  a 
claim  made  by  the  assignees  under  the  commission  against 
him  may  give  m  evidence,  in  order  to  defeat  such  commission^ 
a  prior  act  of  bankruptcy,  and  a  sufficient  petitioning  credi- 
toiPs  debt  existing  at  the  time  of  such  prior  act  of  banlmiptcy. 
But  neither  the  bankrupt^,  nor  any  person  daiming  under 
him,  will  be  permitted  to  avail  himseli  of  this  defence^.  Nor 
will  proof  of  a  prior  act  of  bankruptcy  avail,  unless  the  peti- 
tioning creditor's  debt  be  shown  to  exist  prior  to  the  act  of 
bankruptcy';  it  is  not,  however,  required  to  be  shown,  that 
the  creditor  ever  meant  to  take  out  a  commission  upon  that 
debt.  But  see  ante,  p.  257*  The  circumstance  of  a  creditor 
having  proved  a  debt  under  a  commission  will  not  estop  him 
firom  impeaching  the  commission  in  an  action  brought  by  the 
assignees  against  himself  t^ ;  nor  is  it  prima  fieude  evidence^  of 
the  validity  of  the  commission.  The  debt  of  a  creditor,  who 
has  joined  in  a  petition  to  supersede  a  prior  commission,  and 

£  Martin  ▼.  O'Hara,  Cowp.  823.  e  DonoTan  ▼.  Duff,  9  East,  21. 

a  Wamer  v.  Barber,  2  Moore,  (C.  P.)  f  Per  Lord  Eldon,  C.  in  R.  t.  Bullock, 

71 .  1  Taunt.  88.  See  also  Miles  t.  Raw- 

b  Belton  v.  Hod^s,  9  Bing^h.  365.  lins,  4  Esp.  N.  P.  C.  191. 

c  Gordon  v.  Wilkinson,  8  T.  R.  507.  g  Stewart  v.  Richman,  1  Esp.  N.  P.  C. 

d  Parker  ▼.  Manning,  cited  in  Doe  ▼.  108. 

Boulcot,  2  Esp.  N.  P.  C.  597.    Mer-  h  Rankin  v.  Homer,  16  East,  191. 

cer  ▼.  Wise,  3  Esp.  N.  P.  C.  216. 
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proyed  his  debt  under  a  second  commission,  coupled  with  an 
act  of  bankruptcy  prior  to  that  on  which  the  second  commis- 
sion is  founded,  may  be  set  up  to  defeat  such  second  commis- 
sion, by  a  defendant  in  an  action  at  the  sidt  of  the  assignees 
under  that  commission.  Beardmore  v.  Shaw,  1  Bos.  and  PuL 
N.  R.  263.  See  ante,  p.  257-  The  act  of  bankruptcy  is  to 
be  proved,  and  not  to  be  presimied^  The  cause  of  action 
must  be  proved  by  the  assignees  in  the  same  manner  as  if  the 
action  hsid  been  brought  by  the  bankrupt  himself.  It  is  im- 
possible to  lay  down  any  rules  with  respect  to  this  head  of 
proof,  which  must  necessarily  be  adapted  to  the  nature  of  the 
demand.  In  trover  by  assignees  against  a  sheriff  or  creditor, 
who  has  seized  the  bankrupt's  goods  in  execution,  after  an  act 
of  bankruptcy,  it  is  not  necessary  to  prove  a  demand  and 
refusal^ ;  because  the  property  being  vested  in  the  assignees 
firom  the  time  of  the  banltruptcy,  the  execution  is  tortious ; 
and  where  a  possession  is  gained  wrongfidly,  a  demand  is  not 
necessary.  . 

0/  the  Witnesses. — ^The  bankrupt  cannot  be  a  witness  to 
swear  property  in  himself^,  or  a  debt  due  to  himself,  unless 
he  has  obtained  his  certificate,  and  executed  a  release  to  the 
assignees  of  his  share  in  the  surplus  and  the  dividends :  for 
otherwise  it  is  manifest  that  he  is  interested;  but  he  may 
prove  property  in,  or  a  debt  due  to  another.  But  a  release 
and  certificate  cannot  make  the  bankrupt  a  witness  to  prove 
his  own  act  of  bankruptcy"*  (21).  No  question  can  be  asked 
fix>m  the  bankrupt,  the  object  of  which  is  to  support  his  own 
bankruptcy;  ana  it  is  immaterial  whether  such  question  be 
asked  upon  an  examination  in  chief,  or  upon  a  cross-examina^ 
tion'*.  It  is  equally  improper  in  both  cases.  Nor  can  a 
bankrupt  (22)  be  asked  questions,  the  effect  and  tendency  of 

i   Per  Parke»  B.    Ody  t.  Cookncy,  m  Field  ▼.  Curtii,  Str.  829. 

1  Tyrwh.  and  Or,  542.  n  Elsom  v.  Brailey,  C.   B.  London 

k  Rush  ▼.  Baker,  M.  8  G.  2.  B.  R.  Sittings  after  M.  T.  50  O.  3.  Law- 

M8S.  Bull.  N.  P.  41.  renoe,  J. 
1  Ewen^v.  Gold,  perHardwicke,  C.  J. 

H.  8  G.  2.  Bull.  N.  P.  43. 


(21)  "  For  although  the  bankrupt  has  obtained  a  certificate,  yet  if 
he  be  not  a  bankrapt  (as  he  cannot  be  if  he  has  not  conunitted  an  act 
of  bankruptcy,  which  is  the  question,)  his  certificate  and  the  proceed- 
ings under  the  commission  are  void." 

(22)  In  an  action  by  the  assignees  of  a  bankrupt  for  money  had 
and  received,  in  order  to  establish  the  act  of  bankruptcy,  the  plain- 
tiffs proved  that  the  trader  had  absconded  for  fear  of  being  arrested. 
The  defendant,  in  order  to  substantiate  his  defence  in  proof,  called 
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which  Ib  to  establish  an  antecedent  act  of  bankraptcy^.  Nor 
to  explain  an  equivocal  act  of  bankruptcyP,  nor  to  explain  an 
act^  which  may  defeat^  his  commission.  Nor,  if  a  joint  com- 
mission issues  against  two,  can  one,  having  obtained  his  cer- 
tificate, be  called  to  prove  an  act  of  bankruptcy  committed 
by  the  other'^.  But  although  the  bankrupt  cannot  be  a  wit- 
ness to  prove  his  own  act  of  bankruptcy,  yet  what  was  said 
by  him  in  explanation  of  his  own  act,  may  be  received  in  evi- 
dence*. Hence,  if  he  has  been  absent  from  home,  a  declara- 
tion by  him  on  his  return  home,  that  he  had  been  abroad  in 
order  to  avoid  creditors,  is  good  evidence.  *^  The  rule  is  not 
confined  to  the  precise  time  of  the  act  in  question ;  for  in  the 
foregoing  case,  the  declaration  was  made  the  day  after.  The 
court  must,  in  each  case,  consider^  whether  the  declaration 
proposed  to  be  received  does  or  does  not  come  within  a  rea- 
sonable time  of  the  disputed  act.^^  Hence,  where  a  trader,  in 
embarrassed  circumstances,  absented  himself  from  his  house 
from  the  1 6th  of  February  imtil  the  9th  of  March :  upon  an 
issue,  whether  he  had  committed  an  act  of  bankruptcy  on  or 
before  the  5  th  of  March,  two  letters,  written  by  him  on  the 
16th  of  January  preceding,  asking  for  time  on  two  bills  of 

o  Wyal  v.lWilkinson,  C.  B.  London  r  Flower  v.  Herbert,  cited  2  H.  Bl. 

Sitting8,^Chambre,  J.  6  Esp.  N.  P.  C.  279. 

187.  B  Bateman  v.   Bailey,  5  T.  R.  512. 

p  Hoffman  v.  Pitt,  5  Esp  N.  P.  C.  22.  Ewens  v.  Gold,  per  Hardwicke,  C.  J. 

Erienborough,  C.  J. ;  but  see  John-  Bull.  N.  P.  40  S.  P. 

8ton  V.  Woolf,  2  Sc.  372.  t   Per  Tindal,  C.  J.  Ridley  v.  Gyde, 

q  Sayer  t.  Garnett,  7  Bingh.  103.  9  Bingh.  362 


the  bankrupt.  The  plaintaffs  offered  to  cross-examine  him,  as  to  the 
time  of  lus  first  secreting  himself  for  fear  of  being  arrested.  Norton 
and  Ford  for  defendant  objected,  that  he  could  not  be  examined  to 
that  fact ;  for  he  was  not  a  competent  witness,  being  interested  to 
establish  his  bankruptcy ;  and  it  was  settled  that  the  plaintiffs  could 
not  produce  him  to  prove  an  act  of  bankruptcy,  though  he  might  be 
examined  as  to  collateral  matter.  On  the  part  of  the  plaintiffs  it 
was  admitted,  that  he  could  not  be  produced  by  the  plaintiff  as  a  wit- 
ness in  chief  to  that  fact,  but  when  the  defendant  called  him,  and 
made  him  a  competent  witness  in  the  cause,  he  submitted  to  his 
being  examined,  and  could  not  prevent  any  question  being  asked  his 
own  witness.  Lee,  C.  J. — "  I  think  the  defendant,  by  calling  the 
witness,  has  waived  all  objections  to  his  competency ;  and  therefore 
he  may  be  examined  as  to  the  time  of  the  bankruptcy."  Fletcher 
and  Bolton,  assignees  of  Gill,  bankrupt  v.  Woodmas,  B.  R.  London 
Sittings,  M.  25  G.  2.  MS. 
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exchange^  payable  by  him  in  February,  were  received  in  evi- 
dence, to  show  the  motive  of  his  absence^. 

A  certificated  bankrupt  cannot  be  a  witness  to  prove  any  of 
the  fects  necessarv  to  support  the  commission,  as  the  peti- 
tioning creditor's  debt*,  &c.  because  he  is  interested  in  up- 
holding the  commission,  on  the  vaUdity  of  which  his  certificate 
and  discharge  from  his  former  debts  depend  (23).  But  to 
prove  other  matters  he  mavT,  that  is,  when  he  has  executed  a 
release  to  his  assignees  of  his  share  in  the  surplus  and  divi- 
dends. See  ante,  p.  263.  A  certificated  bankrupt,  under  a  se- 
cond commission  of  bankruptcy,  cannot  be  a  witness  for  the  as- 
signees imder  that  commission',  if  he  has  not  paid  I5s.  in  the 
pound  under  it.  An  uncertificated  bankrupt  may  be  a  wit- 
ness against  himself,  but  not /or  himself,  that  is,  he  may  be  a 
witness  to  decrease  the  fund,  but  not  to  increase  it*.  A 
general  release  by  a  creditor  to  an  uncertificated  bankrupt,  is 
not  sufficient  to  render  the  bankrupt  a  competent  witness  for 
the  creditor,  where  the  result  of  his  testimony  would  give  the 
creditor  a  right  to  prove  imder  the  commission^.  The  cre- 
ditor ought  also  to  give  a  release  to  the  assignee  of  all  claim 
on  the  bankrupt's  estate,  and  the  bankrupt  ought  to  release 
his  daim  to  a  surplus  <^. 

Upon  an  issue  out  of  chancery,  to  try  whether  the  bankrupt 
had,  within  one  year  before  his  bankruptcy,  lost  five  pounds 
in  one  day  at  gaming,  a  creditor  of  the  bankrupt  was  called  to 
prove  the  gaming ;  but  the  C.  J.  would  not  allow  him  to  be  a 
witness ;  because  he  would  be  entitled  to  a  share  out  of  the 
bankrupt's  allowance  forfeited  by  the  gaming^.  Upon  an 
issue  to  try  the  validity  of  a  commission  of  bankrupt,  a  cre- 
ditor is  not  a  competent  witness  to  support  the  commission, 
although  he  does  not  appear  to  have  proved  under  it* ;  but  he 
is  a  competent  witness^  to  prove  that  the  commission  is  not 

u  Smith  ▼.  Cramer,  1  N.  C.  585.  b  Ferryman  ▼.  Steg^l  and  another, 

z  Per  Cur.  in  Chapman  ▼.  Gardner,  8  Bingh.  369. 

2  H.  Bl.  279.  c  lb. 

J  Per  Ryder,  C.  J.  in  Flower  v.  Her-  d  Shuttleworth  v.   Bravo,    8tr.  507. 

bert,  London  Sittings,  Dec.  17, 1754.  per  Pratt,  C.  J.  Middlesex  Sittings. 

2  H.  Bl.  279.  n.  (a.)  e  Adams  ▼.  Malkin.  3  Campb.  543. 

z  Kennet  v.  GreenwoUers,  Peake's  K.  f  In  re  Codd,  Bankrupt,  2  Sch.  and 

P.  C.  3.  per  Kenyon,  C.  J.  Lef.  116.  per  Lord  Redesdale. 
a  Butler  ▼.   Cooke,   Cowp.   70.  and 

Walker  v.  Walker,  there  cited. 


(23)  The  certificate  may  be  considered  also  as  a  release,  which 
the  releasee  can  never  be  allowed  as  a  witness  to  affirm.  Per  Ryder, 
C.  J.  in  Flower  v.  Herbert,  N.  P.  2  H.  Bl.  279.  n.  (a.) 
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sustainable.  A  creditor  who  has  released  his  debt  to  the  as- 
signees may  be  called  to  prove  the  act  of  bankruptcy,  although 
the  bankrupt  is  plaintiff  in  the  action  in  which  the  commis- 
sion is  disputedtr.  A  release  to  the  assignees  only  is  sufficient 
without  giving  one  to  the  bankrupt^.  A  creditor  who  has 
sold  his  debt  is  a  good  witness  to  support  the  commission,  by 
proving  the  petitioning  creditor's  debt ;  because  his  interest  is 
gone^;  but  die  petitioning  creditor  is  not  a  competent  witness 
to  shew  that  the  commission  was  regularly  sued  out ;  for  he 
enters  into  a  bond  to  the  chancellor,  conditioned  to  estabUsh 
the  several  facts  upon  which  the  validity  of  the  commission 
depends,  and  to  cause  it  to  be  effectually  executed.  He  has 
therefore  a  direct  interest  in  the  question  at  issue'^.  But  he 
is  competent  to  prove  the  commission  invalid^ ;  and  even  to 
cut  down  his  own  debf^,  A  writ  of  supersedeas  under 
the  great  seal,  reciting  the  issuing  of  a  commission  on  such  a 
day,  is  primd  facie  evidence  not  only  of  the  issuing  of  the 
commission,  but. also  that  it  issued  on  that  day<^.  By  stat. 
1  and  2  W.  4.  c.  56.  s.  19,  the  chancellor,  upon  the  reversal 
of  any  adjudication  in  bankruptcy,  may  order  fiat  to  be  an- 
nulled, and  such  order  shall  have  all  the  force  and  effect  of  a 
writ  of  supersedeas. 

g  Koopes  V.  Chapman,    Peake's    N.  1  Anon,  cited  by  Lord  Ellenborough, 

P.  C.  \y.  per  Kenyon,  C.  J.  C.  J.  in  Green  ▼.  Jonet,  and  1  Stark. 

h  Ambrose  y.   Clendon,    Ca.  Temp.  40.  S.  P. 

Hardw.  267.  m  Loyd  ▼.  Stretton,  1  Starkie,  40.  Lord 

i   Granger  v.   Furlong,    2  Bl.  Rep.  BUenborough,  C.  J. 

1273.  n  Gervis  v.    Grand    Western   Canal 

k  Green  ▼.  Jones,  2  Campb.  411.  Company,  5  M.  and  8.  76. 
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CHAP.    VIII. 


BARON  AND  FEME, 

I.  Of  the  Ltability  of  the  Husbandy 

1.  In  respect  of  Contracts  made  by  the  Wife  be- 

fore  Coverture. 

2.  In  respect  of  Contracts  made  by  the  Wife  dur- 

ing Coverture. 

3.  In  respect  of  the  Children  of  the  Wife  by  a 

former  Husband. 
II.  In  what   Cases  a  Feme   Covert  may  be  considered  as 
a  Feme  Sole. 

III.  Of  Actions  by  Husband  and  Wife, 

1.  Where  the  Husband  and  Wife  must  join, 

2.  Where  the  Husband  must  sue  alone, 

3.  Where    the  Husband  and   Wife  may  join,    or 

the  Husband  may  sue  alone,  at  his  Elec- 
tion, 

IV.  Of  Actions  against  Husband  and  Wife. 


I.  Of  the  Liability  of  the  Husband, 

1.  In  respect  of  Contracts  made  by  the  Wife  be- 

fore Coverture, 

2.  In  respect  of  Contracts  made  by  the  Wife  dur- 

ing Coverture, 

3.  In  respect  of  the  Children  of  the  Wife  by  a 

former  Husband, 

1.  In  respect  of  Contracts  made  by  the  W\fe  before  Cover- 
ture. — The  husband  is  liable  to  the  debts  of  his  wife,  con- 
tracted by  her  before  the  covertare,  and  tfie  husband  and 
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wife  may  be  sued  for  such  debts  during  the  coverture^;  and 
in  actions  for  tlie  recovery  of  such  debts,  husband  and  wife 
must  be  joined.  7  ^'  ^'  ^^3*  But  if  diese  debts  are  not 
recovered  against  the  husband  and  wife,  in  the  life-time  of 
the  wife,  the  husband  cannot  be  charged  for  them  either  at 
law^  or  in  equity  after  the  death  of  the  wife.  But  if  the  wife 
survive  the  husband,  an  action  may  be  maintained  against  her 
for  the  recovery  of  these  debts.  Woodman  v.  Chapman^  1 
Campb.  189.  Lord  Ellenborough,  C.  J.  A  husband  is  liable 
for  necessaries  provided  for  his  wife  pending  a  suit  in  the  Ec- 
clesiastical Court  and  before  alimony  decreed,  although  a 
decree  aflerwards  made  direct  the  alimony  to  be  paid  from  a 
date  before  the  time  when  the  necessaries  were  provided  for 
the  wife.    Keegan  v.  Smithy  5  B.  and  C.  375. 

The  defendant's  wifeS  before  marriage,  gave  a  promissory 
note  for  50/.  to  the  plaintiff,  and  afterwards  married  the  de- 
fendant, who  had  with  her  personal  estate  to  the  amount  of 
700/.  part  whereof  consisted  of  choses  in  action.  The  plain- 
tiff did  not  during  the  coverture  recover  judgment  upon  the 
note  against  the  husband  and  wife.  The  wife  died  about  a 
year  alter  the  marriage.  The  defendant  on  her  death  took 
out  letters  of  administration.  Some  of  the  choses  in  action 
had  been  received  by  the  defendant  as  husband  in  the  life- 
time of  the  wife,  the  rest  he  took  as  her  administrator.  The 
plaintiff  finding  that  the  choses  in  action  were  not  sufficient 
to  satisfy  liis  demand,  filed  a  bill  against  the  defendant,  pray- 
ing that  the  defendant  should  be  made  Uable  to  answer  lus 
the  plaintiff's  demand,  for  so  much  as  he  had  received  out  of 
the  clear  personal  estate  of  the  wife  upon  his  marriage:  Lord 
Talbot,  Ch.  said,  that  as  on  the  one  hand  the  husband  was  by 
law  liable,  during  the  coverture  to  all  debts  contracted  by  his 
wife,  dtan  sola,  whatever  their  amount  might  be^,  although 
she  did  not  bring  him  a  portion  of  one  shilling;  so,  on  the 
other  hand,  it  was  certain,  that  if  such  debts  were  not  reco- 
vered during  the  coverture,  the  husband,  as  such,  was  not 
chargeable,  let  the  fortune  he  received  with  his  wife  be  ever 
so  great.  He  added,  that  the  wife's  choses  in  action  were  as- 
sets, and  thereupon  decreed  an  accoimt  of  what  the  husband 
had  received  since  his  wife's  death  as  her  administrator,  and 
that  he  should  be  liable  for  so  much  only;  but  as  to  any  fur- 
ther demand  against  him,  dismissed  the  biU. 

2.  In  respect  of  Contracts  made  by  the  Wife  during  Cover- 
ture. — ^All  the  personal  estate  of  which  the  wife  is  possessed 

a  F.  N.  B.  120.  F.  c  Heard  ▼.  Stamford,  3  P.  Wms.  409. 

b  F.  N.  B.  121.  C;  1  Rol.  Abr.  351.        Ca.  Temp.  Talb.  173  S.  C. 
(G.)  pi.  2.  d  F.  N.  B.  120.  F. 
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in  her  own  rights  is  by  the  marriage  vested  absolutely  in  the 
husband^.  ''The  marriage  is  an  absolute  gift  of  all  chattels 
personal  in  possession  in  her  own  right,  whether  the  husband 
survive  the  wife  or  not;  but  if  they  be  in  action^  as  debts  by 
obligation,  contract  or  otherwise,  the  husband  shall  not  have 
them  unless  he  and  his  wife  recover  them.  And  of  personal 
goods  en  autre  droit  as  executrix  or  administratrix,  &c.  the 
marriage  is  no  gift  of  them  to  the  husband  although  he  survive 
his  wife  V  Notwithstanding  the  law  thus  divests  the  wife  of 
all  her  personal  property,  she  cannot  bind  her  husband  by 
any  contracts,  even  for  necessaries  suitable  to  her  degree  and 
estate,  without  the  assent  of  her  husband  either  express  or 
implied.  "A  feme  covert  generally  cannot  bind  or  charge 
her  husband  by  any  contract  made  oy  her  without  the  autho- 
rity or  assent  of  her  husband,  precedent  or  subsequent,  ex- 
press, or  impUed.*'  Mr.  J.  Hyde's  argument  in  Manby  v, 
Scott,  1  Mod.  125. 

During  cohabitation  the  law  will,  from  that  circumstance, 
presume  the  assent  of  the  husband  to  all  contracts  made  by 
the  wife  for  necessaries  suitable  to  his  degree  and  estate,  and 
the  misconduct,  or  even  the  adultery,  of  the  wife,  during  that 
period,  will  not  destroy  this  presumption.  The  same  law  is, 
where  the  husband  deserts  his  wife,  or  turns  her  away  with- 
out any  reasonable  ground  (1),  or  compels  her  by  ill  usage  or 
severity tr  to  leave  him;  in  all  which  cases  he  gives  the  wife  a 
general  credit.  This  principle  which  tends  to  procure  credit* 
to  the  wife  for  necessaries  suitable  to  the  degree  and  estate  of 
her  husband,  is  anxiously  adopted  by  the  law  on  every  pos- 
sible occasion;*  and  although  in  conformity  with  the  ancient 
rule  respecting  dower,  it  has  been  decided,  that  where  the 
wife  elopes  with  an  adulterer,  the  husband's  assent  to  her 
contracts  during  the  term  of  the  elopement,  cannot  be  im- 

e  1  Inst.  351.  b.  recognised  in  Checchi        C.  J.    deliyering  judgment  in   Ri- 

v.  Powell,  6  B.  and  C.  253.  chards  v.  Richards  2  B.  &,  Ad.  463. 

f  1  Inst.  351,  b.  cited  per  Tenterden    g  Per  Ld.  Kenyon,  C.  J.  in  Hodges  y. 

Hodges,  1   Esp.  N.  P.  C.  441. 


(1)  "If  the  husband  turns  his  wife  out  of  doors,  though  he  adver- 
tises her,  and  cautions  all  persons  not  to  trust  her,  or  if  he  even  gave 
particular  notice  to  individuals  not  to  give  her  credit,  still  he  would  be 
liable  for  necessaries  furnished  to  her ;  for  the  law  has  said,  that 
where  a  man  turas  his  wife  out  of  doors,  he  sends  with  her  credit  for 
her  reasonable  expenses."  Per  Ld.  Kenyon,  C.  J.  in  Harris  y,  Morris, 
4  Esp.  N.  P.  C.  42.  See  also  Boulton  v.  Prentice,  post,  p.  , 
where  the  court  said  the  husband  appears  to  be  a  wrongdoer,  and 
therefore  has  not  a  right  to  prohibit  any  person. 
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plied;  yet  by  analogy  to  the  same  rule^^  as  soon  as  he  receives 
her  again,  the  presumption  of  law  revives,  and  attaches  upon 
the  contracts  made  by  her  af)«r  the  reconciliation.  But,  1st, 
as  cohabitation  is  evidence  only  of  the  husband^s  assent^,  in  a 
special  verdict,  that  assent  ought  to  be  found;  and  2dly,  as 
cohabitation  is  presumptwe  evidence  only  of  such  assent,  it 
may  be  rebutted  by  contrary  evidence.  In  like  manner^, 
evidence  that  the  articles  purchased  were  consumed  in  the 
family  of  the  husband,  is  only  presimiptive  and  not  conclusive 
evidence  of  the  husband's  assent. 

Having  thus  laid  down  the  general  positions  respecting 
contracts  made  by  the  wife,  I  shall  proceed  to  establish  them 
by  authorities,  premising,  that  the  relatioh  of  husband  and 
\infe  is,  in  respect  of  the  wife's  contracts  binding  the  hus- 
band, analogous  to  the  relation  of  master  and  servant.     In- 
deed, in  contemplation  of  law,  the  wife  is  the  servant  of  the 
husband.     In  F.  N.  B.  120  6.  it  is  thus  laid  down:  A  man 
shall  be  charged  in  debt  for  the  contract  of  his  bailiff  or  ser- 
yant,  where  he  giveth  authority  unto  his  bailiff  or  servant  to 
buy  and  sell  for  him;  and  so  for  the  contract  of  the  vAfe^  if 
he  gwe  such  authority  to  his  unfcy  otherwise  not.    From  this 
passage  it  appears,  that  the  husband  is  not  liable  to  his  wife's 
contracts,  unless  he  has  given  his  authority  or  assent;  it  is 
incumbent,  therefore,  on  a  creditor  who  brings  an  action 
against  a  husband  upon  a  contract  made  by  his  wife,  to  shew 
that  the  husband  has  given  such  assent,  or  to  lay  before  a 
jury  such  circumstances  as  will  enable  them  to  presume  that 
such  an  assent  has  been  given^;  and,  in  the  kttter  case,  if 
such  presumption  is  not  rebutted  by  contrary  evidence,  the 
jury  may  find  against  the  husband,  but  not  otherwise:  for 
tiie  wife  has  not  any  power  originaUy  to  charge  the  husband", 
but  is  absolutely  under  his  power  and  government,  and  must 
be  content  with  what  the  husband  provides,  and  if  he  does 
not  provide  necessaries  for  her,  her  only  remedy  is  in  the  spi- 
ritual court.     In  an  action  on  the  case  for  goods  sold  and  de- 
livered*^,  the  evidence  to  charge  the  defendant  was,  that  the 
defendant's  wife  bought  the  goods  to  make  her  clothes,  and 
that  tiiey  cohabited.     On  tiie  other  side  it  was  proved,  that 
she  was  not  in  any  want  of  clothes  when  she  purchased  these, 

h  Per  LoTdKenyon,  C.  J,  4  Eip.  N.  P.    n  Etherington  v.  Parrot,  Salk.  118,  aod 

C.  42.  Raym.  1006.    This  case  was  agreed, 

i  Manby  v.  Scott,  I  Bac.  Abr.  296.  per  cur.  to  be  good  law  in  Boulton  v. 

k  1  Sidf.  121,  126.  S.C.  Prentice,   M.  T.   18   O.   2.   Ford's 

1    1  Sidf.  127.  MSS.  po8t,p. 

mPer  Holt,  C.  J.  in  Etherington  t. 
Parrot,  Ld.  Raym.  1000. 
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and  tihat  the  defendant,  the  last  time  that  he  paid  the  plain- 
tiff, warned  the  plaintiffs  servant  not  to  trust  her  any  more, 
and  to  give  his  master  notice  of  it.  Holt,  C.  J.  said,  that 
dming  cohabitation  the  husband  shall  answer  all  contracts  of 
the  wife  for  necessaries,  for  his  assent  shall  be  presumed  to 
all  such  contracts  upon  the  account  of  cohabiting,  unless  the 
contrary  appear.  But  if  the  contrary  appear,  as  by  the 
warning  in  this  case,  there  is  not  any  room  for  such  presump- 
tion; and  he  held,  that  the  notice  to  the  servant  usually  em- 
ployed by  the  plaintiff  in  his  trade  was  sufficient  notice  to  the 
master.  When  the  wife  is  not  living  with  her  husband,  there 
is  no  presumption^  that  she  has  authority  to  bind  him  even, 
for  necessaries  suitable  to  her  degree  in  life;  it  is  for  the  plain- 
tiff to  show  that,  under  the  circumstances  of  the  separation, 
or  from  the  conduct  of  the  husband,  she  had  such  authority. 

Where  a  husband,  not  separated  from  his  wife,  makes  an 
allowance  for  the  supply  of  herself  and  family  with  neces- 
saries during  his  temporary  absence,  and  a  tradesman  with 
notice  of  this  suppUes  her  with  goods  P,  the  husband  is  not 
liable  for  the  debt.  If  the  wife  elope  from  her  husband,  and 
live  in  adultery,  the  husband  cannot  be  charged  by  her  con- 
tracts :  In  an  action  for  meat,  &c.  provided  for.  defendant's 
wife  %  the  defendant  proved,  that  she  went  away  from  him 
with  an  adulterer;  Raymond,  C.  J.  held  that  the  husband 
should  not  be  charged,  though  the  plaintiff  had  not  any 
notice ;  and  he  said.  Holt,  C.  J.  always  ruled  it  so.  And 
although  the  husband  has  been  the  aggressor,  by  living  in 
adultery  with  another  woman,  and  although  he  turned  his 
wife  out  of  doors  at  a  time  when  there  was  not  any  imputa- 
tion on  her  conduct,  yet  if  she  afterwards  commit  adultery, 
the  husband  is  not  boimd  to  receive  or  support  her  after  that 
time,  nor  is  he  Uable  for  necessaries,  which  may  have  been 
provided  for  her  after  that  time'.  So  where  the  husband 
turns  his  wife  out  of  doors,  on  account  of  her  having  com- 
mitted adultery  under  his  roof  ^,  he  is  not  liable  for  neces- 
saries furnished  to  her  afler  the  expulsion.  So  if  a  woman 
elopes  from  her  husband,  though  she  does  not  go  away  with 
an  adulterer,  or  in  an  adulterous  manner,  the  tradesman 
trusts  her  at  his  peril,  and  the  husband  is  not  bound  ^.  A 
person  cannot  recover  against  a  husband  for  the  price  of 
goods  furnished  to  his  wife,  when  she  is  Uving  separate  from 

o  Per  Abbott,  C.  J.  in  Mainwaring  v.  r  Govier  ▼.  Hancock,  6  T.  R,  603. 

Leslie,  M.  and  Malk.  N.  P.  C.  18.  b  Ham  v.  Toovey,  Middlesex  Sittings, 

See  also  Clifford  v.  Laton,  ib.  p.  101 .  June  24,  47  G.  3.  C.  B.  Sp.  J.    Sir 

p  Holt  ▼.  Brien,  4  B.  and  A.  252.  James  Mansfield,  C.  J.  M6S. 

q  Morris  v.  Martin,  Str.  647.   See  also  t  Child  v.  Hardyman,  Str.  875.  per 

Mainwaringv.  Sands,  Str.  706.  S.  P.  Lord  Raymond,  C.  J. 
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her  husband  against  his  wish  and  contrary  to  his  entreaties, 
and  when  he  was  willing  to  have  received  and  provided  for 
her  in  his  own  house'*.     If  the  wife,  with  the  consent  of  her 
husband,  lives  apart  from  him,  and  has  a  separate  mainte- 
nance, and  contracts  debts  for  necessaries  during  the  sepa- 
ration, the  law  will  presume  that  she  is  trusted  on  her  own 
credit,  although  the  tradesman  had  not  any  notice  of  the  sepa- 
ration at  the  time  of  the  contract;  if  it  were  the  general  re- 
putation of  the  place  where  the  husband  lived,  l£at  he  and 
his  wife  were  Uving  apart.    The  plaintiff  brought  an  action 
against  the  defendant',  a  clergyman,  who  resided  in  tiie 
countrv,  for  medicines  provided  for  tiie  wife  of  the  defen- 
dant, during  her  residence  in  London.     It  appeared,  that  the 
defendant  and  his  wife,  having  disagreed,  had  separated  by- 
consent  for  five  years,  and  that  upon  the  separation,  the  de- 
fendant had  signed  an  agreement  witii  certain  trustees,  by 
which  he  obliged  himseli  to  allow  his  wife  twenty  poundis 
a-year,  which  he  had  done  accordingly.     The  plaintiff  did  not 
know  at  the  time  when  he  furnished  the  wife  \iith  the  medi- 
cines, that  she  was  a  married  woman.     It  was  ruled  by  Holt, 
C.  J.  that  the  defendant  was  not  liable;   for,  though  the 
plaintiff  had  not  any  personal  notice  of  the  separation,  and 
though  it  was  not  the  general  reputation  in  London,  where 
the  plaintiff  lived,  that  the  defendant  and  his  wife  were  sepa- 
rated, yet,  since  it  was  the  general  reputation  in  the  place 
where  the  defendant  Uved,  and  that  for  five  years  past,  it  was 
enough  to  prevent  the  wife  from  charging  the  husband,  even 
for  necessaries.     Plaintiff  nonsuited.    ^^  If  the  husband  gives 
express  notice  to  a  tradesman  not  to  trust  his  wife,  he  shall 
not  be  charged ;  and  if  a  tradesman  has  notice  of  a  separate 
maintenance  being  allowed  to  the  wife,  that,  according  to 
Holt,  C.  J.,  shall  be  notice  of  dissent  on  the  part  of  the  hus- 
band, and  he  shall  not  be  charged ;  but  where  the  demand  is 
for  necessaries,  it  is  incumbent  on  the  husband  to  show  that 
the  tradesman  had  notice  of  the  separate  maintenance.'^     Per 
Ld.  Eldon,  C.  J.  in  Rawlyns  v.  Vandyke,  3  Esp.  N.  P.  C.  250. 
Assumpsit  for  the  board  and  lodging  of  the  plaintiff's  wife  y : 
plea,  fum  assumpsit.    Lord  Mansfield,  in  his  charge  to  the 
jury,  laid  it  down  as  clear  law,  that  when  husband  and  wife 
live  together,  the  husband  is  answerable  for  all  such  neces- 
saries wherewith  die  wife  may  have  been  furnished :  but  that 
what  are  or  are  not  necessaries,  must  depend  on  the  rank  and 

u  Hindley  v.  Marquis  of  Westmeath,    y  Ozard  ▼.  Darnford,  B.  R.  Middlesex 
6  B.  and  C.  200.  Sittings,  after  M.  T.  20  G.  3.  MSS. 

X  Todd  y.  Stokes,  Lord  Raymond,  444. 
andSalk.  116. 
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situation  of  the  husband.  That  where  they  live  separate,  the 
person  who  gives  credit  to  the  wife  is  to  be  considered  as 
standing  in  her  place,  inasmuch  as  the  husband  is  bound  to 
maintain  her ;  and  the  spiritual  court,  or  a  court  of  equitj-, 
will  compel  him  to  grant  her  an  adequate  alimony :  but  if 
she  elope  from  her  husband,  and  Uve  in  adultery ;  or  if,  upon 
separation,  the  husband  agrees  to  make  her  a  sufficient  al- 
lowance, and  pays  it .-  in  either  of  those  cases,  the  husband  is 
not  liable ;  because,  in  the  former  case,  she  forfeits  all  title  to 
alimony ;  and,  in  the  latter,  has  no  further  demands  on  her 
husband.  And  as  in  all  cases  the  creditor  is  to  be  consi- 
dered as  standing  in  the  wife's  place,  it  imports  him,  when 
the  vnfe  lives  apart  from  her  husband,  to  make  strict  inquiry 
as  to  the  terms  of  separation;  for  in  such  cases,  he  must 
trust  her  at  his  peril.  In  the  present  case,  the  defendant  and 
his  wife  had  separated,  and  he  had  agreed  to  make  her  an 
allowance,  but  had  never  paid  it ;  the  jury,  therefore,  under 
his  lordship's  directions  found  a  verdict  for  the  plaintiff. 
N.  In  a  similar  case  of  Turner  and  Winter^  his  lordship  non- 
suited the  plaintiff,  because  on  reparation  the  defendant  had 
agreed  to  make  an  allowance  to  his  wife,  and  had  regularly 
paid  it ;  notwithstanding  the  plaintiff  had  no  notice  of  the 
transaction.  But  the  s^owance  must  be  sufficient  according 
to  the  degree  and  circumstances  of  the  husband ;  and  the 
adequacy  of  the  allowance  is  a  question  of  fiBwit  for  the  jury  *. 

A  mere  agreement  for  a  separate  allowance,  without  pay- 
ment, is  not  sufficient  to  exempt  the  husband  from  this  Uabi- 
lity :  Husband  and  wife  having  agreed  to  separate  *,  a  deed  of 
separation  was  executed,  (between  the  husband  on  the  first 
part,  his  wife  on  the  second  part,  and  a  trustee,  the  sister  of 
the  wife,  on  the  third  part,)  wherein  the  husband  covenanted 
with  the  trustee,  to  pay  the  wife,  during  the  separation,  a 
weekly  allowance ;  which  she  agreed  to  accept,  in  full  satis- 
faction of  her  maintenance,  provided  that  if  the  husband 
should  pay  any  debt  which  his  wife,  during  the  separation 
and  payment  of  the  annuity,  should  contract,  it  should  be 
lawful  for  him  to  withhold  payment  of  the  weekly  allowance, 

E  Hodgkicson  v.  Fletcher,  4  Campb.  been  contrncted,  and  it  was  proved, 

70.  perLd.  Ellenborough^C.J.  Lidd-  that  if  the  buaband  had  omitted  to 

low  V.  Wilmot,  2  Stark.  N.  P.  C.  86.  pay,  a  new  decree  could,  by  a  short 

Ld.  EUenborough,  C.  J.  Wilson  v.  process  have  been  obtained  from  the 

Smyth,  Middlesex  Sittings  after  M.  Ecclesiastical  Court,  but  that  such 

T.  1  W.  4.  S.  P.  perTenterden,  C.  J.  application  was  not  usually  made, 

and  afterwards  by  court,  1  B.  &  Ad.  unless  payment  of  the  alimony  were 

SOI.  where  alimony  had  been  regu-  discontinued, 
larly  paid  after  termination  of  suit  in    a  Nurse  v.  Craig,  2  Bos.  and  Pul.  N.  R. 

Eccleiiastical  Court,  but  pending  the  I4S. 
period  during  which  the  debts  liad 

VOL.  I.  T 
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until  he  should  be  reimbursed :  the  wife^  upon  the  separa- 
tion^ went  to  live  with  the  trustee,  who  supplied  her  with 
necessaries;  the  husband  having  failed  to  pay  the  weekly 
allowance,  the  trustee  brought  an  action  of  indebitatus  as- 
sumpsit against  him  for  the  amount  of  the  necessaries:  it 
was  holden  by  Chambre,  Rooke,  and  Heath,  Js.  that,  although 
the  trustee  had  another  remedy,  and  might  have  brought  an 
action  on  the  deed,  yet  assumpsit  was  maintainable,  on  the 
ground  that  there  was  a  common  law  obligation  on  the  hus- 
band to  provide  necessaries  for  his  wife,  although  she  Uved 
apart  from  him ;  that  where  the  law  imposed  a  duty,  it  raised 
a  promise  on  the  part  of  the  person  on  whom  it  was  imposed 
to  discharge  it;  and  that  the  mere  covenant,  without  pay- 
menty  was  not  sufficient  to  exempt  the  husband  from  this 
liability.  Sir  J.  Mansfield,  C.  J.  expressed  an  elaborate  opi- 
nion to  the  contrary,  observing,  that  a  general  provision  for 
the  separate  maintenance  of  the  wife,  whether  the  husband 
paid  it  or  not,  deprived  the  wife  of  the  advantage  of  the 
common  law,  and  prevented  the  husband  from  being  sued 
either  in  assumpsit  or  debt  for  necessaries  furnished  to  his 
wife.  But  if  the  separate  allowance  be  paid,  it  is  sufficient, 
although  the  separation  be  not  by  deed  or  writing  ^ ;  and  the 
husband  is  not  liable,  although  no  part  of  the  separate  main- 
tenance be  supplied  by  him  ^,  provided  it  is  sufficient.  The 
husband,  however,  cannot  avail  himself  of  the  wife's  receipts 
as  evidence  of  the  payment  of  the  allowance  ^.  A  divorce  a 
mensd  et  thoro  for  adultery  on  the  part  of  the  husband,  with  a 
decree  for  alimony  to  the  wife,  will  not  discharge  the  husband 
from  his  liability  to  pay  for  necessaries  suppUed  to  the  wife, 
if  the  alimony  be  not  paid.  Hunt  v.  De  Blaquierey  5  Bingh. 
550. 

By  deed  of  three  parts,  between  husband,  wife,  and  trustee, 
recitmg  that  differences  existed,  and  that  the  husband  and 
wife  had  agreed  to  live  separate,  the  husband  covenanted  to 
pay  an  annuity  to  the  wife,  during  so  much  of  her  life  as  he 
should  live,  and  the  trustee  covenanted  to  indemnify  the  hus- 
band against  the  wife's  debts,  and  that  she  should  release  all 
claim  of  jointure,  dower,  and  thirds.  It  was  holden  %  that 
this  deed  was  legal  and  binding,  and  that  a  plea  by  the  hus- 
bands that  the  wife  sued  in  the  ecclesiastical  court,  for  resti- 
tution of  conjugal  rights,  and  that  he  put  in  an  allegation  and 
exhibits,  charging  her  with  adultery,  and  that  a  decree  of  di- 

b  Hodgkinson  v.  Fletcher,  4  Campb.  e  Jee  v.  Thurlow,  2  B.  and  C.  547. 

70.  per  Ld.  Ellenborough,  C.  J.  JBaynon  v.  BaUey,  8  Bingh.  256.  S.  P. 

c  Per  Ld.  Tenterden»  C.  J.  Clifford  ▼.  See  alio  Wilson  ▼.  Muahett,  3  B.  & 

Laton,  M.  and  Malk.  101.  Ad.  743. 
4  S.  C. 
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Torce,  a  mensd  et  thoro  was  in  that  cause  pronounced,  was  not 
a  sufficient  answer  to  an  action,  by  the  trustee  for  arrears  of 
the  annuity.  *' There  are  some  deeds  of  separation  which 
are  legal ;  some  which  are  illegal ;  illegality  is  not  to  be  pre- 
sumed, and  unless  we  necessarily  see  that  a  transaction  is 
illegal,  we  are  not  to  put  an  unfavoiirable  construction  upon 
it.**     Per  Bosanquet,  J.  fVaite  v.  Jones^  1  N.  C.  664,  5. 

'^  If  a  husband  improperly  compels  his  wife  to  leave  his 
house,  he  thereby  gives  her  power  to  pledge  his  credit  for 
necessaries ;  but  if  she  goes  away  without  his  consent,  and 
against  his  will,  I  am  of  opinion  that  a  tradesman  giving  her 
credit  does  so  at  his  peril.  If,  under  such  circumstances,  a 
deed  is  executed  by  the  husband,  securing  a  provision  to  the 
wife,  I  think  that  he  cannot  be  sued  by  any  person  who  may 
supply  goods  to  the  wife,  but  he  is  only  liable  to  the  trustees 
for  the  money  which  he  has  covenanted  to  pay  the  trustees, 
which  was  the  form  of  action  adopted  in  Jee  v.  Tkurlow.^* 
Per  Bayley,  J.  in  Hindley  v.  Marqtds  qf  Westmeath^  6  B. 
and  C.  213 :  There  a  deed  was  made  between  husband  and 
wife,  and  a  trustee,  providing  a  separate  maintenance  for  the 
wife,  and  purporting  to  be  made  in  contemplation  of  an  im- 
mediate separation,  but,  in  fact,  no  separation  then  took 
place,  nor  was  intended  to  take  place  at  that  time :  it  was 
bolden,  that  the  deed  was  void.  Where,  in  pursuance  of  ar- 
ticles of  separation,  a  wife  quits  her  husband*s  house  against 
his  wishes,  and  continues  to  live  apart  from  him,  although  he 
is  willing  and  wishes  to  receive  her  back,  and  provide  for  her 
in  his  own  house ;  semble,  that  he  is  not  liable  to  be  sued  by 
tradesmen  for  debts  contracted  by  her,  even  for  necessaries. 
Hindley  v.  Marquis  of  Westmeath,'6  B.  and  C.  200.  Where 
the  wife,  whilst  living  apart  and  in  adultery,  acquired  and  in- 
vested money  in  trust  for  herself  and  her  illegitimate  issue ; 
she  was  aftewards  convicted  of  miurder,  and  executed,  and 
the  trustees  expended  a  considerable  part  of  the  fund  in  her 
defence ;  it  was  holden,  that  the  husband  was  entitled  to  such 
funds,  and  that  the  trustees  could  not  retain  out  of  the  funds 
the  simis  so  expended,  and  must  bear  their  costs  occasioned 
by  the  interpleading  rule  to  try  the  right.  Agar  v.  Blethyn, 
2  Cr.  M.  &  R.  699.  and  I  Tyrw.  &  Gr.  160. 

A  husband  who  allowed  his  wife  a  separate  maintenance, 
promised  to  pay  the  amount  of  a  debt,  which  she  had  con- 
tracted during  the  separation ;  it  was  holden ',  that  he  was 
bound  by  such  promise,  and  that  he  could  not  recede  from  it, 
on  the  ground  diat  the  plaintiff  knew  that  he  allowed  his  wife 

f  Hornbiickle  r.  Hombury,  2  Stark.  177.    Ld.  BUeoborouffh,  C.  J. 
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a  separate  maintenance,  and  that  he  had  made  the  promise 
under  a  misapprehension  of  law. 

Where  a  husband  by  bringing  another  woman  under  his 
roof  renders  his  house  unfit  for  the  residence  of  his  wife,  who  ^ 
thereupon  removes  and  Uves  apart  from  him,  the  husband  is 
bound  to  provide  the  wife  with  necessaries :  e.  g.  medicines 
in  sickness  fi^,  during  the  separation.  So  where  a  wife  leaves 
her  husband  under  such  apprehension  of  personal  violence, 
as  a  jurv  shall  think  to  have  been  reasonable,  her  husband  ^  is 
liable  for  necessaries.  If  the  husband  causelessly  turns  ^ 
away  his  wife,  or  if  the  wife,  having  been  absent  from  home, 
returns,  and  he  shuts  his  doors  against  her^;  and  afterwards 
she  contracts  debts  for  necessaries,  the  husband  will  be  lia- 
ble; for  he  sends  with  her  credit  for  her  reasonable  ex- 
penses. But  if  the  husband  turns  away  his  wife  on  accoimt 
of  her  having  committed  adultery,  then  he  will  not  be 
liable  1. 

The  following  note  of  Botdton  v.  Prentw€y  which  was  ex- 
tracted by  the  late  Mr.  Ford  from  his  father's  MSS.  at  the 
request  of  the  compiler,  may  be  acceptable  to  the  reader. 
Assumpsit  for  goods  sold  and  delivered  to  defendant's  wife  ™. 
Verdict  for  plaintiff.  On  motion  for  a  new  trial,  it  appeared 
that  defendant  and  his  wife  had  formerly  lodged  at  plaintiff's 
house,  during  which  time  the  defendant  had  given  plaintiff 
express  notice  not  to  trust  defendant's  wife.  Afterwards  de- 
fendant and  his  wife  went  to  lodge  at  toother  place,  where 
defendant  used  his  wife  ill,  after  which  they  separated,  and 
defendant  refused  to  receive  her  again  (2);  she  desired*  him 
to  maintain  her  and  offered  to  return  and  cohabit  with  him 

g  Aldis  V.  Chapman,  Middx.  SittiDg^  C.  J.  in  Etfaerins^n  ▼.  Parrott,  Sa!k. 

after  Trin.  T.  50  G.  3.    Lord  EUenr  1 18. 

borous^h,  C.  J.  k  Thompson  v.  Hervey,  4  Burr.  2177. 

h  Houliston  v.  Smyth,  2  C.  ft  P.  22.  1  Ham  v.  Toovey,  ante,  p.  271 . 

3  Bingh.  127.  m  Boulton  v.  Prentice,  from  Mr.  Ford's 

i  Lungrworthy  ▼.  Hockmore,  per  Holt,  MSS.  Note.  S.  C.  shortly  reported 

C.  J.  Lord  Raym.  444.  and  per  Holt,  in  Str.  1214. 


(2)  "  My  conception  of  the  law  is  this,  that  if  a  man  will  not  re- 
ceive hia  wife  into  his  house,  he  turns  her  out  of  doors ;  and  if  he 
does  so,  he  sends  with  her  credit  for  her  reasonable  expenses."  Per 
Lord  Eldon,  C.  J.  in  Rawlins  v.  Vandyke,  3  Esp.  N.  P.  C.  251.— 
*'  Where  a  wife's  situation  in  her  husband's  house  is  rendered  unsafe 
from  his  cruelty  or  ill  treatment,  I  shall  rule  it  to  be  equivalent  to  a 
taming  her  out  of  the  house,  and  that  the  husband  shall  be  liable 
for  necessaries  furnished  to  her  under  those  circumstances."  Per 
Lord  KenvDii,  C.  J.  in  Hodges  v.  Hodges,  1  Edp.  N.  P.  C.  441. 
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which  he  refiised,  and  struck  her ;  and  declared  that  if  any 
person  trusted  her,  or  gave  her  credit,  he  would  not  pay 
them ;  she  had  not  any  clothes,  and  was  whoUy  destitute  of 
necessaries.  The  goods  furnished  to  her  by  plaintiff  were 
necessaries,  and  suitable  to  the  condition  of  the  wife.  On 
the  part  of  the  defendant  it  was  proved,  that  defendant's  wife 
used  to  pawn  her  clothes,  and  was  addicted  to  drinking ;  that 
plaintiff  had  assisted  her  m  pawning  her  watch,  and  that  de- 
fendant, a  year  before  they  parted,  had  expressly  forbidden 
plaintiff  from  trusting  defendant's  wife.  The  foundation  of 
moving  for  a  new  trial  was,  that  the  verdict  was  contrary  to 
law,  as  the  credit  given  to  the  wife  is  in  law  groxmded  on  the 
supposed  assent  of  the  husband,  wluch  assent  cannot  be  sup- 
posed where,  as  in  this  case,  there  is  an  express  prohibition. 
But  it  was  answered,  and  so  resolved  by  the  Court,  that,  al- 
though the  prohibition  took  effect  and  continued  in  force 
during  the  cohabitation,  yet  such  prohibition  could  not,  afler 
the  cohabitation  ceased,  either  extinguish  or  lessen  the  credit 
to  which  the  wife  was  by  law  entitied,  after  the  husband  had 
turned  her  away  and  refused  to  maintain  her :  for  the  hus- 
band, by  such  conduct,  gave  his  wife  suclj  a  general  credit  as 
amounted  to  a  revocation  of  the  prohibition.  If  the  husband, 
in  a  case  of  this  kind,  could  prohibit  one  person  from  trust- 
ing his  wife,  he  might  pari  ratione  prohibit  many ;  and  this 
might  be  extended  so  far  as  to  depnve  the  wife  from  obtain- 
ing any  credit  whatsoever,  so  tiiat  particular  prohibitions 
might  amount  to  a  total  prohibition.  If  a  wife  leaves  her 
husband,  he  is  not  in  that  case  answerable  for  her  contracts ; 
it  is  the  cohabitation  which  is  considered  as  the  evidence  of 
the  husband's  assent  to  the  contracts  made  by  hLs  wife  for 
necessaries ;  but  if  the  husband  during  the  cohabitation  de- 
clares his  dissent,  by  forbidding  any  person  to  trust  his  wife, 
all  persons  who  have  notice  of  such  dissent  trust  the  wife  at 
their  peril.  The  husband  is  only  Uable  on  account  of  the 
implied  assent  to  the  contracts  of  the  wife,  of  which  assent 
the  cohabitation  afterwards  induces  a  presumption,  and  when 
he  declares  the  contrary,  there  is  not  any' longer  room  for 
such  presumption.  But  if  a  husband  turns  away  his  wife,  he 
gives  her  credit  wherever  she  goes,  and  must  pay  for  neces- 
saries which  have  been  provided  for  her.  Another  leading 
case  on  tliis  subject  is  the  case  of  Manby  v.  Scott  ^ :  there 
the  wife  of  the  defendant  went  away  from  him  without  his 
consent.    During  the  separation,  the  husband,  who  did  not 

n  Manby  ▼.   Scott,   1   Ley.  4.  and  1  MSS.  in theBritish  Museum, and  pub- 

^idf.  109.  S.  C.  printed  from  a  copy  lished  by  S.  Banister,  in  8vo.  1823. 

of  sir  Orlando  Bridgman's  MS.  form-  The  judffment,  as  g^Ten  by  Sir  O. 

ing  part  of  the  late  Mr.  Hargrave's  Bridg:man,  will  be  found  in  p.  229. 
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allow  the  wife  any  maintenance^  expressly  forbade  the  plain- 
tiff to  deliver  any  goods  to  his  wife,  notwithstanding  which^ 
the  plaintiff  sold  to  the  wife  silks  and  yelvets,  and  then 
brought  an  action  against  the  husband  for  the  value  of  the 
goods.  At  the  trial,  the  jury  found  that  the  goods  were 
suitable  to  the  degree  of  the  husband.  After  diree  argu- 
ments in  the  Court  of  King's  Bench,  the  judges  were  di- 
vided, whereupon  the  case  was  adjourned  into  the  Exche- 
?uer  Chamber,  where  nine  of  the  judges  (among  whom  was 
lale.  Chief  Baron,)  (3)  were  of  opinion  that  the  husband  was 
not  chargeable. 

It  is  a  question  of  fact,  whether  a  tradesman  who  furnishes 
goods  to  a  wife  gives  credit  to  her  or  her  husband:  if  the 
credit  is  given  to  her,  the  husband  is  not  liable,  though  the 
wife  lives  with  him,  and  he  sees  her  in  possession  of  some  of 
the  goods  °.  In  Baker  v.  Babery  MSS.  Gundry.  J.  F.  4. 
Keniston  v.  Goodall  was  cited,  where  Holt,  C.  /.  held  hus- 
band not  liable  for  costly  apparel  furnished  to  his  wife  and 
worn  by  her  in  a  clandestine  manner  without  the  privity  of 
her  husband.  In  assumpsit  for  goods  sold,  it  appeared  that 
the  plaintiff,  a  jeweller,,  m  the  course  of  two  months,  deli- 
vered articles  of  jewellery  to  the  wife  of  the  defendant, 
amounting  in  value  to  8.^/.  It  appeared  that  the  defendant  was 
a  certificated  special  pleader,  and  living  in  a  ready  furnished 
house,  of  which  the  annual  rent  was  200^. ;  that  he  kept  no 
man  servant ;  that  his  wife^s  fortune  upon  her  marriage  was 
less  than  4000/. ;  that  she  had,  at  the  time  of  her  marriage, 
jewellery  suitable  to  her  condition,  and  that  she  had  never 
worn  in  her  husband^s  presence,  any  articles  furnished  her  by 
the  plaintiff:  it  appeared  also  that  the  plaintiff,  when  he  went 
to  the  defendant's  house  to  ask  for  payment,  always  inquired 

o  Bentley  t.  Griffin,  5  Taunt.  366. 


(3)  See  Hale's  argument,  Bac.  Abr.  Baron  and  Feme.  H.  Twis- 
den,  J.  having  delivered  an  opinion  in  the  King's  Bench  in  favour  of 
the  plaintiff,  changed  it  afterwards,  and  agreed  in  opinion  with  the 
majority  of  the  judges  in  the  flxchequer  Chr.  See  1  Sidf.  119.  The 
argument  of  Mr.  J.  Hyde  wiU  be  found  at  great  length  in  1  Mod. 
124.  It  will  be  remarked,  that  in  this  case  an  express  prohibition 
had  been  given  to  the  plaintiff  not  to  trust  the  wife ;  but  it  was 
agreed  by  all  the  judges,  that  2  the  prohibition  had  been  general,  it 
would  have  been  void.  1  Sidf.  127.  In  like  manner,  it  is  incum- 
bent on  persons  dissolving  a  partnership  to  give  express  notice  of 
such  dissolution  to  all  persons  with  whom  they  have  had  dealings  in 
partnership.     Peake's  N.  P.  C.  155. 
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for  the  wife  and  not  for  the  defendant.  It  was  holden  p,  that 
the  goods  so  furnished^  were  not  necessaries,  and  that,  as 
there  was  no  evidence  to  go  to  the  jury  of  any  assent  of  the 
husband  to  the  contract  made  by  his  wife,  the  action  could 
not  be  maintained.  See  also  Seaton  v.  Benedict,  5  Bingh. 
28,  where  the  husband  was  Uving  with  his  wife  and  suppUed 
her  with  necessaries  suitable  to  her  degree ;  it  was  holden, 
that  the  husband  was  not  liable  for  debts  contracted  by  the 
wife  for  expensive  articles  of  dress  without  the  husband^s 
knowledge. 

The  defendant  treated  his  wife  with  great  cruelty,  and  took 
another  woman  into  the  house  with  whom  he  cohabited ;  he 
confined  his  wife  in  her  chamber  imder  pretence  of  insanity ; 
she  escaped,  and  the  plaintiff  brought  an  action  against  the 
defendant  for  the  value  of  necessaries  furnished  to  the  wife  after 
her  departure ;  Lawrence,  J.  thought  that,  as  the  wife  might 
have  had  necessaries  if  she  had  remained,  the  action  could 
not  be  supported.  And  Mansfield,  C.  J.  thought  that  no- 
thing short  of  actual  terror  and  violence  would  support  the 
actional. 

If  a  man  cohabits  with  a  woman  ^,  to  whom  he  is  not  mar- 
ried, and  permits  her  to  assume  his  name,  and  appear  to  the 
world  as  his  wife,  and  in  that  character  to  contract  debts  for 
necessaries,  he  will  become  liable,  although  the  creditor  be 
acquainted  with  her  real  situation ;  for  here  a  like  assent  will 
be  implied,  as  in  the  case  of  husband  and  wife.  But  this  rule 
only  holds  during  cohabitation;  for  when  they  have  sepa- 
rated ",  the  man  is  no  longer  liable.  A  man  who  had  for  some 
years  cohabited  with  a  woman  that  passed  for  his  wife,  went 
abroad,  leaving  her  and  his  family  at  his  residence  in  this 
country,  and  died  abroad;  it  was  holden^  by  three  judges, 
absente  Tenterden,  C.  J.,  that  the  executor  was  not  bound  to 
pay  for  goods  which  had  been  supplied  to  her  after  the  man's 
death,  although  before  information  of  his  death  had  been  re- 
ceived. In  an  action  for  the  use  and  occupation  of  apart- 
ments by  the  defendant's  wife  ^,  it  appeared  that  the  apart- 
ments had  been  occupied  by  a  lady,  who  went  by  the  defen- 
dant's name,  and  who  nad  actually  been  married  to  him.  The 
defence  attempted  to  be  set  up  was,  that  the  defendant  had  a 
former  wife  then  and  still  living.     But  Lord  EUenborough, 

p  Montague  v.  Benedict,  3  B.  and  C.  r  Watson  v.  Threlkeld,  2  Esp.  N.  P.  C. 
631.  637.     Kenyon,  C.  J. 

q  Horwood  V.  Heffer,  3  Taunt.  421.  s  Munrov.DeChemant,4Campb.215. 
But  see  Houliston  V.  Smyth,  3  Bingh.  t  Blades  t.  Free,  executor  of  Clark, 
127.  ante^  1^  276.  9B.  andC.  167. 

u  RobinsoD  r.  Nation,  I  Campb.  2A6. 
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C.  J.  said^  that  there  was  not  any  evidence  to  fix  the  plaintiff 
with  a  knowledge  of  the  celebration  of  the  first  marriage,  and 
that  the  defendant  was  estopped  to  set  up  bigamy  as  a  bar  to 
the  action.  He  had  given  tne  woman  who  lodged  with  the 
plaintiff,  every  appearance  of  being  his  wife.  By  his  mis* 
conduct  in  marrying  a  second  wife,  whilst  his  first  was  still 
alive,  he  had  done  what  he  could  to  confer  the  rights  of  mar- 
riage upon  both,  and  had  incurred  a  civil  as  well  as  a  criminal 
responsibihty. 

3.  In  respect  of  Children  of  the  Wife  by  a  former  Husband. 
— If  a  man  marries  a  woman  having  children  by  a  former 
husband,  he  is  not  boimd  by  the  act  of  marriage  to  maintain 
such  children  ^  (4) ;  but  if  he  holds  them  out  to  the  world  as 
part  of  his  family,  he  will  be  considered  as  standing  in  loco 
parentis^  and  hable  even  on  a  contract  made  by  his  wife 
during  his  absence  abroad,  for  the  maintenance  and  educa- 
tion of  such  children  y.  Maintenance  by  the  second  husband 
of  the  children  of  wife  by  former  husband,  is  a  good  consi- 
deration for  a  promise  by  such  children,  when  they  come  of 
age,  to  repay  the  expense  of  their  maintenance.  Cooper  v. 
Martin^  4  Ea^t,  76.  See  Rawlins  v.  Vandyke,  3  Esp.  N.  P.  C. 
2^2.  Lord  Eldon's  opinion  as  to  how  far  a  father  is  liable 
for  necessaries  furnished  to  his  children,  living  with  the 
mother  apart  from  the  father.  The  fiither  of  a  bastard  child 
is  liable  for  its  nursing  and  board,  if  he  adopts  it  as  his  own, 
although  an  order  of  filiation  has  not  been  made  on  him. 
Heskett  v.  Gounug,  5  Esp.  N.  P.  C.  131. 


II.  In  what  Cases  a  Feme  Covert  may  be  considered  as  a 

Feme  Sole. 

It  is  now  clearly  established,  notwithstanding  former  deci- 
sions ^  to  the  contrary,  that  a  feme  covert  cannot  bring  an 

X  Tubb  V.  Harrison,  4  T.  R.  118.  re-  z  Rin^stead  v.    Lady  Lanesborougli, 

cog^nised    in   Cooper   ▼.   Martin,  4  3  Poug.   197;  Barwell  v.   Brooks, 

East,  76.  3  Doug.  371,  and  Corbett  v.  Poel- 

y  istone  v.  Carr,  3  Esp.  N.  P.  C.   1  nitz,  1  T.  R.  5. 
Kenyon,  C.  J. 


(4)  By  Stat.  4  &  5  W.  4.  c.  76.  s.  57,  (Poor  Law  Act).  The 
husband  is  liable  to  maintain  the  children  of  the  wife  bom  before 
marriage,  whether  legitimate  or  illegitimate,  and  such  children  are, 
for  the  purposes  of  that  act,  deemed  a  part  of  the  husband's  fEimily. 


'«<  ^>  ^«"«p«wOTif«mp*««^«^miv«^^iv"  •■<!  mii'w^m^rmmmmm^mfmm^gViK-^'!  '■ 
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action  or  be  impleaded  as  a  feme  sole^  while  the  relation  of 
marriage  subsists^  and  she  and  her  husband  are  living  in  this 
kingdom^  notwithstanding  she  lives  separately  from  her  hus- 
band;  and  has  a  separate  maintenance  secured  to  her  by  deed. 
This  point  was  solemnly  determined  (after  two  arguments  be- 
fore the  judges  in  the  Exchequer  Chamber^)  in  MarsJuM  v. 
Rutton.  8  T.  R.  545.  A  woman  who  has  even  declared  her- 
self to  be  a  feme  sole,  and  as  such  has  executed  deeds  and 
maintained  actions,  if  herself  sued  as  a  feme  sole,  is  not 
thereby  estopped  from  setting  up  a  defence  of  coverture^.  A 
woman  divorced  a  mensd  et  thoro  for  adultery,  and  living  sepa- 
rate from  her  husband,  cannot  be  sued^  as  a  feme  sole.  But 
the  rule  of  law,  which  has  considered  a  married  woman  as 
incapable  of  suing,  or  being  sued,  without  her  husband,  admits 
of  some  modification  from  particular  circumstances:  1.  By 
the  custom  of  the  city  of  London,  a  feme  covert  being  a  sole 
trader,  may  sue  or  be  sued  in  the  city  courts  as  a  feme  sole, 
with  reference  to  her  transactions  in  London :  but  even  there 
the  husband  must  be  made  a  party  to  the  suit  for  conformity. 
By  the  custom  of  London,  "  A  feme  sole  merchant  is  where 
the  feme  trades  by  herself  in  one  trade,  in  which  her  hus- 
band does  not  intermeddle,  and  buys  and  sells  in  that  trade ; 
then  the  feme  shall  be  sued,  and  the  husband  named  only  for 
conformity;  and  if  judgment  be  given  against  them,  execu- 
tion shall  be  against  the  feme  only.'^  Latigham  v.  Bewett, 
Cro.  Car.  68.  ^^  This  custom  is  one  of  those  customs  called 
executory  customs,  the  meaning  of  which  expression  is,  cus- 
toms united  to  the  courts  of  the  city  of  London.  They  are 
pleadable  in  London,  and  not  elsewhere,  except  so  far  as  they 
may  be  made  use  of  in  the  superior  courts  by  way  of  bar.^* 
Per  Lord  Eldon,  C.  J.  delivering  the  judgment  of  the  court 
in  Beard  v.  Webb,  in  error.  Exchequer  Chamber,  2  Bos.  and 
Pul.  98.  The  judgment  here  referred  to  is  very  elaborate, 
and  contains  a  fund  of  useful  information  on  this  subject. 
A  feme  covert,  sole  trader  in  the  city  of  London,  cannot 
sues  or  te  sued^,  in  the  courts  at  Westminster,  without  her 
husband. 

2.  A  wife  may  acqtdre  a  separate  character  by  tiie  civil 
death  of  her  husband,  by  exiled  and  formerly  by  profession 
and  abjuration  of  ihe  realm.     See  1  Inst.  133,  a.  where  Sir 

A  Davenport  v.  Nelson,  4  Campb.  29.  that  Belknap  was  banished  to  Gas- 

b  Lewis  t.  Lee,  3  B.  and  C.  291.  cony,  there  to  remain  until  he  at- 

c  Caudell  v.  Shaw,  4  T.  R.  361.  tained  the  king's  fiiTour,  which  Sir 

d  beard  t.  Webb,  2  Bos.  and  Pul.  93.  E.  Coke  considered  as  a  banishment 

e  Belknap's  case,  2  H.  4.  7.  a.  it  ap-  for  ever, 
pears  by  the  yeai*  book,  1  H.  4.  1 .  a. 
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Edward  Coke  says,  ^'  that  an  abjuration,  that  is,  a  deporta* 
tion  for  ever  into  a  foreign  land  like  to  profession,  is  a  civil 
death ;  and  tJuit  is  the  reason  that  the  wife  may  bring  an  ac- 
tion, or  may  be  impleaded,  during  the  natural,  life  of  her  hus- 
band. And  so  it  is,  if  by  act  of  parliament  the  husband  be 
attainted  of  treason  or  felony,  and  saving  his  life,  is  banished 
for  every  as  Belknap,  &c.  was ;  this  is  a  ami  deaths  and  the 
wife  may  sue  as  a  feme  sole.  But  if  the  husband,  by  act  of 
parliament,  have  judgment  to  be  exiled  for  a  time,  which 
some  call  a  relegation,  that  is  n6t  a  civil  death.  Every  per- 
son who  is  attainted  of  high  treason,  petit  treason,  or  felony, 
is  disabled  to  bring  any  action;  for  he  is  extra  leffem positus, 
and  is  accounted  in  law  civUiter  mortuus.*^     1  Inst.  130,  a. 

3.  Where  the  husband  had  been  transported  for  a  term  of 
years,  before  the  expiration  of  which  the  debt  was  contracted, 
and  sued  for;  Yates,  J.  thought  that  the  transportation  sus- 
pended the  disability  of  the  wife,  and  that  she  might  be  sued 
as  a  feme  sole^.  Lord  Eldon?,  commenting  on  this  case, 
having  said,  that  in  the  cases  of  abjuration,  profession,  &c. 
which  amounted  to  a  civil  death,  he  thought  he  understood 
the  situation  in  which  the  wife  was  placed,  for  the  fiction  of 
law,  which  considered  the  husband  as  civilly  dead,  put  the 
wife  in  the  same  situation  as  if  he  were  actually  dead ;  then 
proceeded  to  observe  that,  '^  transportation  for  a  term  of  years 
might  give  rise  to  many  difficulties  with  respect  to  the  enjoy- 
ment of  the  husband^s  estate,  both  real  and  personal;  but, 
besides  the  difficulties  which  might  arise  during  the  term  of 
transportation,  another  difficulty  of  equal  importance  oc- 
curred, where  the  wife  had  contracted  debts  after  the  period 
of  her  husband's  transportation  had  elapsed,  but  before  his 
actual  return  to  his  country.  In  the  case  of  Sparrow  v. 
CarrutherSy  Mr.  Justice  Yates  seemed  to  have  treated  it  as  a 
material  circumstance  in  evidence,  that  the  time  of  transpor- 
tation was  not  expired,  and  he  did  not  give  any  opinion  as  to 
what  would  have  been  the  situation  of  the  parties,  if  it  had 
been  expired.  The  court  could  not  presume  to  say  how 
Mr.  Justice  Yates  would  have  decided,  had  the  husband  con- 
tinued to  reside  abroad,  after  the  period  of  his  transportation 
had  expired,  or  had  only  remained  there  to  arrange  his  affairs, 
with  a  view  of  returning  to  his  country  when  he  had  so 
done.'*  Since  the  preceding  observations  were  made,  the 
following  case  was  decided  at  Nisi  Prius  in  1801 :  in  assumpsit 


f  Sparrow  v.  Carruthers,  cited  in  Lean    g  Marsh  ▼.  Hutchinson,  2  Bos.  and 
▼.   sshiitz,  2  Bl.    K.   1197,  and  in        Ful.  231. 
Corbett  ▼.  Poelnilz,  1  T.  R.  7. 
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for  goods  sold  and  delivered^,  the  defence  was^  that  the  plain- 
tiff was  a  married  woman.  The  plaintiff's  counsel  answered 
this  case  by  producing  the  record  of  the  husband's  conviction 
for  felony  in  March,  17^4,  and  of  a  sentence  of  transportation 
for  seven  years ;  whereupon  it  was  insisted,  on  the  part  of 
the  defendant,  that  the  sentence  being  for  seven  years,  from 
March,  17^4,  that  time  was  now  expired,  so  that  the  husband 
was  competent  to  sue.  But  Lord  Alvanley,  C.  J.  said,  that 
by  the  record  of  the  conviction  and  sentence,  there  was  con- 
clusive evidence  to  support  the  right  of  action  in  the  plaintiff 
as  a  feme  sole,  and  though  the  term  of  his  transportation  had 
expired,  if  in  fact  he  had  not  returned,  the  right  of  action  re- 
mained ;  but  that,  if  the  defendant  meant  to  rely  on  the  cir- 
cumstance of  the  husband  having  returned,  the  proof  of  that 
lay  on  the  defendant.  Evidence  to  this  effect  not  being 
offered,  the  plaintiff  had  a  verdict. 

4.  Where  the  husband  is  an  alien,  who  has  deserted  this 
kingdom,  leaving  his  wife  to  act  here  as  a  feme  sole,  the 
wife  may  be  charged  as  a  feme  sole  for  contracts  made  after 
such  desertion.  In  assumpsit  for  goods  sold  and  delivered^, 
the  defendant  pleaded  that  she  was  covert  of  the  Duke  de 
Pienne.  It  appeared  in  evidence,  that  the  duke,  who  was  an 
alien,  had  gone  abroad  in  the  year  17^3,  with  an  intention  to 
return  in  four  months,  but  had  not  returned ;  during  his  ab- 
sence the  defendant  had  kept  house,  and  paid  bills  on  her 
own  account  and  in  her  own  name :  Lord  Kenyon,  C.  J.  said, 
this  case  came  withui  the  principle  of  the  common  law,  where 
the  husband  had  abjured  the  resdm.  If  the  husband  had  been 
absent  for  some  time,  and  then  returned,  and  paid  bills  con- 
tracted by  the  wife  in  his  absence,  and  again  left  the  king- 
dom, he  should  hold  the  defendant  not  liable:  but  here  was 
a  desertion  of  the  kingdom,  and  an  absence  for  some  years ; 
he  was  no  longer  domiciled  here,  and,  in  the  interval,  the 
wife  was  supplied  with  those  articles ;  if  she  was  not  to  be 
held  liable  for  debts  contracted  imder  such  circumstances, 
she  might  starve.  See  also  Francks  v.  Duchess  de  Pienne, 
2  Esp.  N.  P.  C.  587^  to  die  same  effect.  But  see  Kay  v.  Z>. 
de  Pienne,  3  Campb.  1^3,  where  Lord  Ellenborough  confines 
the  preceding  doctrine  to  the  case,  where  the  husband  has 
never  been  in  this  kingdom.  In  De  Gaillon  v.  Victoire 
Harel  UAigle,  1  Bos.  and  Pul.  357^  where  the  replication  to 
a  plea  of  a  coverture  was,  that  the  husband  resided  abroad, 
(not  stating  him  to  be  an  alien,)  and  that  the  defendant  lived 

h  Carrol  v.  Blencow,  June  9,  1801.  i  Walford  ▼.  the  Ducheu  de  Pienne, 
Sittings  after  East.  T.  C.  B.  coram  June  7,  1797,  Middlesex  Sittings, 
Alvanley,  C.  J.  4  Esp.  N.  P.  C.  27.        2  Esp.  N.  P.  C.  554. 
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separate  from  him  in  this  kingdom,  that  she  traded  as  a  feme 
sole,  and  plaintiff  did  not  give  credit  to  the  husband,  but 
traded  with  the  defendant  as  a  feme  sole,  and  on  her  credit ; 
the  court  held  the  wife  chargeable  as  a  feme  sole.  But  it  is 
conceived  that,  since  the  case  of  Marsh  v.  Htttchinstm^  2  Bos. 
and  Pul.  1^26,  such  a  replication  could  not  be  supported  un- 
less it  appeared  that  the  husband  was  an  alien.  ''There  is  a 
great  difference  between  the  cases  of  an  Englishman  residing 
abroad,  leaving  his  wife  in  this  country,  and  of  a  foreigner  so 
doing.  The  former  may  be  compelled  to  return  at  any  time 
by  the  king's  privy  seal.  There  is  not  any  case  in  which  the 
wife  has  been  holden  liable,  the  husband  being  an  English- 
man.'^ Per  Heath,  J.  in  Marsh  v.  Hutchinson.  See  also 
Farrer  v.  Countess  of  Granardj  1  Bos.  and  Pul.  N.  R,  80. 
where  Heath,  J.  said,  the  case  of  De  GaiUon  v.  UAigle  pro- 
ceeded much  upon  the  ground  of  the  defendant's  husband 
being  a  foreigner.     But  see  Strettonv.  Busnach,  1  N.  C.  139. 

The  case  of  Marsh  v.  Hutchinson^  was  an  action  for  goods 
sold  and  delivered;  the  defence  coverture.  The  defendant's 
husband  was  an  Englishman,  who  about  ten  years  before  ac- 
tion brought,  had  purchased  the  appointment  of  agent  for  the 
English  packets,  at  the  Brill,  in  Holland,  and  had  resided 
there  ever  since.  During  that  period,  he  became  possessed 
of  madder  grounds,  from  the  cultivation  of  which  he  derived 
considerable  profit.  On  the  irruption  of  the  French  into 
Holland,  in  17^5,  his  employment  as  agent  having  ceased,  he 
sent  the  defendant,  together  with  his  family,  to  reside  in  Eng- 
land, but  he  remained  in  Holland  to  look  after  his  madder- 
grounds,  and  with  a  view  to  recover  his  situation,  in  case  the 
intercourse  between  England  and  Holland  should  be  re-estab- 
lished. The  defendant  lived  at  Aylsham,  in  Norfolk,  and  was 
there  considered  to  be  a  married  woman.  The  plaintiff  had 
furnished  her  with  coals,  for  the  value  of  which  this  action  was 
brought.  It  was  holden,  under  these  circumstances,  that  the 
husband's  residence  in  Holland  did  not  enable  the  wife  to  bind 
herself  by  her  own  contracts.  So  where  to  a  plea  of  cover- 
ture* the  plaintiff  replied,  that  the  defendant's  husband  "lived 
and  resided  in  Ireland,  and  that  the  defendant  lived  in  this 
kingdom  separate  from  her  husband  as  a  single  woman,  and 
as  such  single  woman,  promised,  &c.;"  the  replication  was 
holden  bad  on  general  demurrer,  because  the  terms  of  it  were 
perfectly  consistent  with  a  mere  temporary  absence,  and  they 
might  be  applied  to  the  case  of  every  man,  who  went  for  a 
short  time  to  live  in  Ireland  or  Scotland,  and  whose  wife  in 

i   Fairer  v.  Countess  of  Granard,   1  Bos.  and  Pul.  N.  R.  SO. 
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the  mean  time  contracted  debts  here.  So  where  to  a  plea  of 
coverture  the  plaintiff  replied^  that  before  the  cause  of  action 
accrued  the  defendant's  husband  became  bankrupt^  absconded 
without  appei^ing  to  his  commission,  and  continued  to  reside 
in  foreign  parts;  on  general  demurrer  the  repUcation  was 
holden^  bad ;  for  independently  of  the  objection  that  this  re- 
plication did  not  contain  any  express  averment,  that  the  de- 
fendant's promise  was  made  during  the  absence  of  her  hus- 
band, nor  any  equivalent  allegation,  it  did  not  state  such  an 
involuntary  absence  of  the  husband,  as  within  the  principle  of 
former  decisions,  could  affect  her  with  the  Uabilities  of  a  feme 
sole.  It  alleged  no  more  than  a  temporary  absconding.  To 
trespass  for  breaking  and  entering  the  plaintiff's  dwelling 
house  and  shop^,  on  the  8th  April,  1807,  and  on  divers  other 
days,  &c.  and  ejecting  her  from  the  possession  thereof:  defen- 
dant pleaded,  that  plaintiff  at  the  time  of  committing  the 
trespass,  and  thence  continually,  hitherto  hath  been,  and  still 
is,  under  coverture,  of  one  Jos.  Boggett,  then  and  still  her 
husband,  and  still  alive.  Replication,  that  before  the  commit- 
ting the  trespasses,  the  husband  deserted  and  left  plaintiff,  and 
departed  out  of  this  kingdom  to  parts  beyond  die  seas,  viz. 
to  America,  without  leaving  any  means  of  necessary  provision 
and  support  to  plaintiff;  and  from  the  time  of  his  departure 
hitherto,  has  not  returned  to  this  country,  nor  corresponded 
with  nor  been  heard  of  by  plaintiff;  and  that  during  all  that 
time,  plaintiff  has  lived  apart  from  her  husband,  and  made 
contracts,  and  obtained  credit  as  a  single  woman;  and  for 
her  necessary  support  and  maintenance  has,  during  all  that 
time,  carried  on  the  business  of  a  merchant,  as  a  single  woman 
and  sole  trader,  and  as  such  was  lawfully  possessed  of  both 
dwelling-house  and  shop.  Rejoinder,  that  the  husband  was 
bom  within  this  realm,  and  nrom  the  time  of  his  nativity 
hitherto,  has  been  and  still  is  a  subject  of  our  Lord  the 
king,  and  that  he  has  not  at  any  time  hitherto  abjured  this 
realm,  or  been  exiled  or  banished,  or  relegated  therefrom. 
On  demurrer,  the  court  listened  reluctantly  to  the  argument 
in  support  of  the  replication,  and  gave  judgment  for  the  de- 
fendmt  on  the  authority  of  the  preceding  cases,  observing, 
that  the  rule  had  been  laid  down  in  Marshall  v.  Button;  it 
was  capable  of  having  exceptions  engrafted  on  it,  as  where  the 
absence  is  tantamount  to  a  civil  death,  &c.;  but  that  a  tem- 
porary absence  of  the  husband,  not  banished  or  the  like,  had 
never  been  deemed  sufficient. 

k  Williamsoa  v.  Dawei,  9  Bingh.  202.      1  Boggett  ▼.  Friar,  11  East,  301. 
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III.  Of  Actions  by  Husband  and  Wife. 

1.  Where  the  Husband  and  W\fe  must  join. 

2.  WJiere  the  Husband  must  sue  alone. 

3.  Where  the  Husband  and  Wife  mayjoin^  or  the  Husband 
may  sue  alone  at  his  Election. 

1.  Where  the  Husband  and  Wife  must  join. — In  real  ac- 
tions for  the  recovery  of  land  for  the  wife,  the  husband  and 
wife  must  join"*.  So  in  action  of  waste,  for  waste  committed 
on  the  land  of  the  wife'*.  So  in  detinue  of  charters  of  the 
wife's  inheritance  °.  In  an  action  on  a  bond  given  to  wife 
dum  sola,  husband  and  wife  must  joinP  (4).  But  husband 
may  sue  alone  on  bill  payable  to  wife  dum  sola,  but  becom- 
ing due  after  marriage^. 

m  1  Bulst.  21.  q  M'Neilage  v.  Holloway,  1  B.  and  A. 

n  7  H.  4.  15.  a.     3.  H.  6,  34.  2I».   See  Richards  t.  Richards,  2  B. 

o  I  Rol.  Abr.  347.  (R.)  pi.  1.  and  Ad.  453. 

p  Per  Lord  Hardwicke  C.  J.  in  Bates 
y.  Dandy,  2  Atk.  208. 

(4)  I  am  not  aware  of  any  solemn  adjudication  on  this  point,  but, 
the  position  is  supported  by  the  following  authorities:  1.  In  Fen- 
ner  v.  Plaskett,  Moor  422*,  it  is  said,  that  for  a  debt  due  to 
the  wife  dum  sola,  husband  and  wife  ought  to  join;  but  it  is  ob- 
servable, that  in  Croke's  report  of  this  case,  (Cro.  Eliz.  459.) 
which  is  more  full  and  accurate  than  Moor's,  this  dictum  does  not 
appear.  2.  In  1  Roll.  Abr.  347.  (R.)  pi.  3.  it  is  laid  down  that 
husband  and  wife  ought  to  join  in  actions  due  to  the  wife  before  co- 
verture; but  there  is  not  any  authority  cited.  3.  Lord  Hardwicke, 
C.  in  Garforth  v.  Bradley,  2  Vez.  676,  677,  takes  a  distinction  be- 
tween choses  in  action  vesting  in  the  wife  before  and  after  marriage, 
and  confines  the  power  of  the  husband  to  sue  alone  to  those  which 
vest  during  the  coverture.  4.  In  BuUer's  N.  P.  179.  it  is  laid  down 
that  a  debt  due  to  a  man,  in  right  of  his  wife,  cannot  be  set-off  in  an 
action  against  him  on  his  own  bond;  cites  Paynter  v.  Walker,  C.  B. 
E.  4  G.  3.  5.  Lord  Kenyon,  C.  J.  delivering  the  judgment  of  the 
court  in  Milner  v.  Milnes,  3  T.  R.  631,  said,  "  It  is  extremely  clear 
on  the  one  hand,  that  the  marriage  gives  to  the  husband  all  the  per- 
sonal estate  which  the  wife  has  in  possession;  it  is  also  clear,  on  the 
other  hand,  that  where  a  chose  in  action  of  the  wife  is  to  be  reduced 
into  possession,  and  it  is  necessary  to  bring  an  action  for  that  pur- 
pose, it  must  be  brought  in  the  names  of  both  husband  and  wife  *' 
It  may  be  observed,  on  this  last  case,  (which  was  an  action  of  tres- 

•  Cited  by  the  court  in  Weller  ▼.  Baker.  2  Wils.  422. 


BARON  AND  FEME.  287 

Bond  was  given  to  wife  during  the  coverture;  tihe  wife 
died;  and  then  the  husband  sued  upon  the  bond,  as  adminis- 
trator to  his  wife;  it  was  holden  on  demurrer,  that  the  action 
was  well  broughf^.  If  an  action  is  brought  in  respect  of  a  per- 
sonal wrong  to  the  wife,  as  for  the  battery  of  the  wife,  the 
husband  and  wife  must  join  (5);  and  the  declaration  ought 

r  Daj  V.  Padrone,  B.  R.  Trin.  13  and  14  G.  2.    2  M.  and  S.  396.  d. 


pass  brought  by  a  feme  covert,  without  her  husband,  for  an  injury 
done  to  a  personal  chattel  of  the  wife  dum  sola;  to  which,  coverture 
of  the  plaintiff  at  the  time  of  exhibiting  the  bill  was  pleaded  in  bar,) 
that  it  was  not  necessary  for  the  determination  of  this  case  to  decide, 
that  the  action  must  be  brought  by  husband  and  wife.  It  was  only 
necessary  to  decide,  in  the  first  place,  that  the  wife  could  not  sue 
alone,  upon  which  point  there  could  not  be  any  doubt,  as  the  wife 
cannot  in  any  of  these  cases  sue  alone;  and  2ndly,  whether  advan- 
tage could  be  taken  of  the  wife  suing  alone  by  a  plea  of  abatement, 
or  a  plea  in  bar;  the  question  whether  the  husband '  might  sue 
alone,  was  wholly  irrelevant.  It  may  be  proper  to  add,  that  the 
court  were  of,  opinion,  that  the  plea  ought  to  have  been  in  abate- 
ment. G.  This  question  was  raised,  but  not  decided,  in  the  case  of 
Carry,  Taylor,  10  Ves.  578,  before  Sir  W.  Grant,  M.  R.  who  said, 
that  there  had  been  some  doubt  upon  it  at  law.  I  cannot  con- 
clude tiiis  note  without  observing,  that,  until  the  doubts  which  hang 
over  this  question  are  removed  by  a  solemn  adjudication,  the  best 
way  of  proceeding  for  the  recovery  of  a  chose  in  action  of  wife  dum 
sola,  is  to  bring  the  action  in  the  names  of  husband  and  wife,  on  the 
propriety  of  which  method  a  question  cannot  be  raised. 

(5)  But  in  these  cases  the  husband  may  sue  alone  for  the  injury 
sustained  by  himself  from  the  loss  of  the  society,  comfort,  and  as- 
sistance of  his  wife,  in  consequence  of  the  battery;  Hyde  v.  Scissor, 
Cro.  Jac.  538.  And  if  the  husband  adopts  this  method,  he  may  in 
the  same  declaration  complain  of  a  battery  to  himself.  Guy  v.  Live- 
sey,  Cro.  Jac.  501 .  Although  the  wife  ought  not  to  be  joined  in  an 
action  with  the  husband  for  the  battery  of  the  husband,  (Newton  v. 
Hatter,  Lord.  Raym.  1208.)  yet,  where  husband  and  wife  join  in  an 
action,  for  a  personal  wrong  to  the  wife,  the  husband  may  declare 
also  for  an  injury  arising  solely  to  himself  by  way  of  aggravation  of 
damages;  as  where,  in  trespass  by  husband  and  wife,  fo^  false  im- 
prisonment of  wife,  per  quod  negotia  domestica  of  the  husband  re- 
manserunt  infeda  ad  grave  damnum  ipsorum.  On  motion,  in  arrest 
of  judgment,  the  declaration  was  holden  good;  for  although  the 
husband  and  wife  could  not  have  declared  jointly  for  the  special 
damage  resulting  to  the  husband  alone,  if  such  damage  had  been  the 
gist  of  the  action,  yet  in  this  case,  it  having  been  laid  for  aggrava- 
tion of  damages  only,  the  action  was  well  brought ;  for  trespass  will 
lie  for  a  matter  jointly  with  other  matters,  for  which  singly  an  action 
could  not  have  been  maintained;  as  trespass  will  lie  for  entering  the 


UW'       I. 'P^t*    'JIM'     »»      -^  •! 


288  BARON  AND  FEME. 

to  conclude  ^^to  their  damage%'^  and  not  ^'to  the  damage  of 
the  husband';''  for  the  damages  will  survive  to  the  wife^  if 
the  husband  die  before  they  are  received.  So  where  action 
is  brought  for  words  in  themselves  actionable  [spoken  of  the 
wife]  and  no  special  damage  laid^  then  such  conclusion  *  is 
right;  for  the  action  survives. 

2.  Where  the  Husband  must  sue  alone, — ^Where  the  wife 
cannot  maintain  an  action  for  the  same  cause,  if  she  survive 
her  husband,  the  action  must  be  brought  by  the  husband 
alone :  as  in  the  case  of  an  action  of  indebitatus  assumpsit  for 
the  labour,  &c.  of  the  wife,  during  the  coverture^ ;  for,  in 
contemplation  of  law,  the  wife  is  considered  as  the  servant  of 
the  husband,  and  he  is  entitled  to  her  earnings,  and  such 
earnings  shaU  not  survive  to  the  wife,  but  go  to  iiie  personal 
representative  of  the  husband  (6).    So  in  an  action  on  the 

q  Horton  t.  Byles,  1  Sidf.  3S7.  s  Groyeand  Ux.  v.  Hart,  Tr.  26  G.2. 

r  Judgment  arrested  for  this  conclu-  bull.  N.  P.  7. 

sion,  in  Newton  and  Ux.  v.  Hatter,  t   Buckley  v.  Collier,  Salk.  114.  and 

Lord  Raym.  1208.  Cartli.  251. 


plaintiff's  hous^,  and  beating  his  servant,  without  adding,  "per  quod 
servitium  amisit;"  for,  then  it  is  considered  as  a   continuation   of 
the  first  trespass.     Russell  v.  Come,  Ld.  Raym.  1031.  Salk.  119. 
6  Mod.  127.  S.  C.     So  where  in  an  action  of  assault  and  battery  by 
husband  and  wife,  it  was  stated  in  the  declaration,  that  the  de- 
fendant assaulted  the  wife,  and  driving  a  coach  over  her,  bruised  her 
and  "  by  reason  thereof,'*  the  husband  laid  out  divers  sums  of  money 
in  the  cure,  &c.     After  verdict  for  plaintiff,  with  entire  damages,  it 
was  holden,  on  motion  in  arrest  in  judgment,  that  the  gist  of  the  ac- 
tion was  the  beating  of  the  wife,  and  the  expenses  incurred  by  the 
husband  were  only  in  aggravation  of  damages;  and  Powell,  J.  ob- 
served, that  if  the9e  had  been  omitted  in  the  declaration,  yet  the 
surgeon's  bill  might  have  been  given  in  evidence,  in  aggravation  of 
damages.     Todd  v.  Redford,  1 1  Mod.  264.  See  also  Dix  v.  Brookes, 
1  Str.  61. 

(6)  It  may  here  be  observed,  that,  although  the  law  will  not  im- 
ply a  promise  to  the  wife,  yet  where  the  wife  is  the  meritorious 
cause  of  the  action,  that  is,  where  the  defendant  has  derived  profit 
or  advantage  from  her  labour  or  skiU,  and  an  express  promise  of 
remuneration  is  made  by  the  defendant  to  the  wife,  if,  in  such  case, 
an  action  is  brought  by  the  husband  and  wife  jointly,  and  it  is  ex- 
pressly stated  in  the  declaration,  that  the  promise  was  made  to  the 
wife,  an  objection  cannot  be  raised  to  such  declaration,  merely  on 
the  ground  of  the  wife  having  been  joined ;  because  contracts  made 
by  the  wife,  with  the  assent  of  the  husband,  are  valid,  and  the 
bringing  the  action  in  their  joint  names  is  a  declaration  of  such  assent ; 
and  in  this  case  the  action  would  survive  to  the  wife.     Brathford  v. 
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case  for  words  ^^  not  actionable  in  themselves^  spoken  of  the 
wife,  whereby  the  husband  sustains  special  damage,  the  hus- 
band must  sue  alone.  So  in  actions  for  injuries  committed 
during  coverture  to  personal  chattels*,  which  by  law  are 
vested  in  the  husband ;  as  in  trespass  for  cutting  down  and 
carrying  away  com,  although  it  grew  upon  the  wife's  land : 
for  it  grows  by  the  industry  of  man,  and  consequentiy  the 
property  thereof  is  in  the  husband  alone  (7).  In  all  cases 
where  the  wife  shall  not  have  the  thingy,  when  it  is  reco- 
vered, either  solely  to  herself,  or  jointiy  with  her  husband, 
but  the  husband  only  shall  have  it,  there  the  husband  shall 
sue  alone.  An  action  on  the  case  was  brought  by  A.  and  B* 
his  wijfe'  for  the  use  and  occupation  of  a  messuage  and  lands, 
and  for  money  had  and  received  to  the  use  of  the  husband  and 
wife,  stating  the  promises  to  husband  and  wife ;  after  judg- 
ment by  default,  writ  of  inquiry  executed,  and  final  judgment 
in  B.  R.,  a  writ  of  error  was  brought  in  the  Exchequer  Cham- 
ber, assigning  for  error,  that  judgment  was  given  for  the  hus- 
band and  wire  to  recover  their  damages,  whereas  it  appeared 
on  the  record,  that  B.  was  the  wife  of  A.  and  could  not  sus- 
tain any  damage  by  reason  of  any  thing  contained  in  the  de- 
claration ;  the  court  were  of  opinion,  that  the  judgment  was 
erroneous,  because  a  contract  could  not  be  made  with  a  mar- 
ried woman ;  that  a  promise,  either  express  or  implied,  did 
not  give  any  interest  to  her;  the  whole  resulted  to  the  hus- 
band, and  the  action  ought  to  have  been  brought  in  his  name. 
(8).    The  counsel  for  the  defendants  in  error  having  urged, 

n  Coleman    and   wife    v.    Harcourt,  y  1  Rol.  Abr.  347.  (Q.)  pi.  S. 

1  Ley.  140.  cited  in  Saville  and  wife  z  Bidgood  ▼.  Way  and  wife,  on  error, 

▼.  Sweeny,  4  B.  and  Ad.  514.  in  Ex.  Chamb.  2  Bl.  R.  1236,  cited 

z  Arundel  t.  Short,  Cro.  Elis.  133.  in  Morris  v.  Norfolk,  1  Taunt.  214. 


Buckingham,  in  error,  Cro.  Jac.  77,  205.  Care,  however,  must  be 
taken^  that  the  declaration  does  not  embrace  any  other  cause  of 
action  accruing  to  the  husband  alone ;  for  if  it  does,  it  will  be  bad. 
Holmes  and  wife  v.  Wood,  dted  by  the  court  in  Weller  v.  Baker, 
2  Wik.  424. 

(7)  Husband  and  wife  being  seized  of  land  in  right  of  wife  may 
join  in  trespass,  quare  cL  /regit,  et  herbam  ibidem  crescentem  con' 
tumpsit  et  asportavit,  because  the  grass  is  the  natural  produce  of 
the  earth,  and  shall  continually  go  with  the  land.  Willg  v.  Hanks- 
worth,  B.  R.  M.  3  G.  2.  MSS.  and  cited  by  the  court  in  Weller  v. 
Baker,  2  Wils.  424. 

(8)  Lord  EUenborough,  C.  J.  speakmg  of  this  report  in  Ord  v. 
Fenwick,  3  East,  106,  said  that  the  declaration  was  not  stated 
sufficiently  explicit ;  that  it  did  not  appear  whose  lands  had  been 
used  and  occupied,  whtther  the  husband's  or  wife's. 

yfOL.  I.  U 
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that,  if  an  impossible  assumpsit  was  stated  in  the  .dedaration^ 
it  might  quoad  her  be  surplusage^  as  much  as  if  she  had 
been  a  stranger;  the  court  said,  the  insertion  of  the  wife 
could  not  be  surplusage,  for  it  created  an  interest  in  her,  and 
entitled  her  to  damages  by  survivorship.  Where  a  debtor  to 
the  wife  as  executrix  promises  to  pay  the  husband  in  con- 
sideration of  his  giving  time  for  payment,  the  husband  ought 
to  sue  alone,  because  the  wife  is  not  a  party  to  the  agreement 
between  her  husband  and  the  defendant^;  but  in  this  case 
the  life  of  the  wife  must  be  averred^ :  N.  The  recovery  by 
the  husband  will  amount  to  a  devastavit  pro  tanto.  Per 
Holt^  C.  J.  Carth.  463 ;  but  per  Rokeby,  J.  assets  at  law. 

3.  WTiere  the  Husband  and  Wife  may  join,  or  the  Hus- 
band may  sue  alone  at  his  Election, — In  personal  actions  for 
the  recovery  of  damages  only,  (other  than  actions  in  respect  of 
personal  wrongs  to  tiie  wife,)  where  the  action  will  survive 
to  the  wife  (9),  the  husband  and  wife  may  join<^ ;  or  the  hus- 
band may  sue  alone,  for  he  alone  may  release  such  action  (10). 

Assumpsit, — In  an  action  for  a  breach  of  promise  made  to 
husband  and  wife  after  coverture,  to  pay  a  sum  of  money  to 
the  wife,  husband  and  wife  may  join^.  So  where  a  promise 
is  made  to  the  wife  only*. 

Covenant, — ^Where  a  lease  is  granted  to  husband  and  wife 
for  a  term  of  years,  and  the  lessor  ousts  them^  husband  and 
wife  may  join  in  action  of  covenant^.  Queen  Elizabeth,  by 
letters  patent,  demised  a  house  to  A.  for  years^  who  cove- 
nanted to  repsdr?,  and  afterwards,  during  the  term^  the  queen 
granted  the  reve];9ion  to  husband  and  wife,  and  to  die  heirs 

a  Yard  v.  Eland,  Lord  Raym.  368.  e  Pnt  v.  Taylor,  Cro.  Eliz.  61. 1  RoL 

Salk.  117.  Carth.  462.  S.  C.  Abr.  32.  pi.  12. 

b  Lea  v.  Minne,  Ydv.  84.  Cro.  Jac.  f  Bro.  Baron  and  Feme,  pi.  23. 

110.  g  Brett  V.  Cumberland,  Cro.  Jac  399. 

c  Per  Cur.  2  Mod.  270.  Bula.  163.  S.  C. 
d  HUliard  v.  Hambridge,  Aleyn,  36. 


(9)  In  Frosdihe  v.  Sterling,  1  Freem.  236,  North,  C.  J.  said, 
"  that  he  always  took  it  for  an  unquestionable  rule,  that,  whereso- 
ever, in  case  the  husband  should  die,  the  action  would  survive  to  the 
wife,  there  the  wife  nught  join,  but  on  the  other  side,  the  husband 
may  join  the  wife  in  many  cases  where  he  is  not  bound  to  join  her, 
but  may  have  the  action  alone." 

(10)  **  What  the  husband  alone  may  discharge,  and  of  which  he 
may  make  disposition  to  his  own  use,  he  may  recover  alone  without 
joining  his  wife  in  the  action."  Per  Doddridge,  J.  to  which  Coke* 
C.  J.  assented,  and  said  it  was  a  true  and  good  ground.  3  Bulst.  164. 
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of  the  husband  in  fee :  the  house  being  out  of  repair,  the  hus- 
band alone  brought  covenant,  and  it  was  holden  well,  al- 
though the  interest  of  the  feme  appeared  on  the  face  of  the 
declio^tion  (11).  CoTenant  will  lie  by  husband  and  wife  for 
non-payment  of  rent,  due  by  virtue  of  a  lease  granted  by 
husband  and  wife  of  lands,  the  inheritance  of  wife^.  Hus- 
band alone  may  bring  an  action  on  a  covenant  made  to  him- 
self and  his  wife,  for,  although  the  covenant  be  made  to  both, 
yet  he  may  refuse  quoad  her^  In  this  case,  North,  C.  J. 
said,  that  he  remembered  an  authority  in  an  old  book,  that,  if 
a  bond  be  given  to  baron  and  feme,  the  husband  shall  bring 
the  action  alone,  which  shall  be  looked  upon  to  be  his  re- 
fusal as  to  her^. 

Debt — So  if  a  bond  be  given  to  husband  and  wife  admi- 
nistratrix^, husband  may  sue  alone,  declaring  on  it  as  a  bond 
to  himself.  In  debt  on  bond  made  to  husband  and  wife"^, 
both  may  join ;  or  the  husband  may  disagree  to  the  wife^s 
right  to  the  bond^  and  bring  the  action  in  his  own  name 
only ;  but,  until  sudi  disagreement,  the  right  to  the  bond  is  in 
botn  the  husband  and  wife,  and  shall  survive ;  henoe,  if  the 
husband  dies,  the  wife  shall  have  the  bond,  and  not  the  per- 
sonal representative  of  the  husband^.  So  in  debt  on  bond 
made  to  the  wife  during  covertureP,  or  in  assumpsit  on  a  pro- 
missory note  given  to  the  wife  during  coverture^,  husband 
and  wife  may  join :  or  husband  may  sue  alone  (12) ;  but  after 
the  death  of  wife,  husband  must  sue  as  administrator  to  his 
wife*^;  for  the  rule  of  law  is,  that  choses  in  action  can  only 
be  put  in  suit  by  the  party  to  whom  they  are  given ;  or,  after 
their    deaths,    by   persons    claiming  jure   representatumis* 

h  Alebeny  v.  Walby,  Str.  230.  per  Ld.  Hardwicke,  2  Atk.  208.   See 

i  Bearer  v.  Lane,  2  Mod.  217.  also  Nurse  and  ux.  v.  Wills,  4  B. 

k  Cited  by  Buller,  J.  4  T.  R.  617.  and  Ad.  739.  judfpneDt  affirmed  on 

1  Ankerstein  v.  Clarke,  4  T.  R.  616.  error,  1  Ad.  and  Ellis,  65. 

m  32  E.  3.  5.  43  E.  3.  10.  Bro.  Baron  q  Philliskirk  and  wife  v.  Pluckwell, 

and  Feme,  pi.  14.  65.  2  M.  and  S.  393. 

n  Coppin  v. ,  2  P.  Wms.  497.  r  Day  v.  Padrone,  B.  R.  Trin.  13  and 

o  Bro.  Baron  and  Feme,  pi.  60.  14  O.  2.  2  M.  and  S.  396.  n.  and 

p  Howell  V.  Maine,   [in  the  record,  Serjt  Hill's  MSS.  vol.  19,  p.  290, 

Powell  V.  Mason,]  3  Lev.  403.  S.  P.  and  toI.  27,  p.  172. 


(11)  But  see  Middkmore  v.  Goodall,  Cro.  Car.  505. 

(12)  It  appears  by  a  MS.  note,  in  the  possession  of  a  friend  of  the 
compiler,  that  the  roll  in  Howell  v,  Maine  was  searched,  and  it  was 
found  that  the  bond  was  given  to  the  wife  duritig  the  coverture; 
for  decant,  therefore,  in  some  editions  of  Levinz's  Report,  read 
durani.  Comyns  has  stated  the  case  aoourately  in  his  Digest,  tit. 
Baron  and  Feme  (w)« 

U  2 
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Hence^  if  the  husband,  surviving  his  wife,  does  not,  in  his  life- 
time, reduce  her  choses  in  action  into  possession,  although  in 
equity  those  claiming  under  him  are  entitled  to  them,  they 
must  be  recovered,  not  by  his  representatives*,  but  the  wife's ; 
and  they  will  take  the  property  as  trustees  for  the  represen- 
tatives of  the  husband.  A  married  woman,  being  adminis- 
tratrix, received  a  ^um  of  money  in  that  character,  and  lent 
it  to  her  husband^  taking  in  return,  first,  the  joint  and  several 
promissory  note  of  her  husband  and  two  other  persons,  pay- 
able to  her  with  interest.  It  was  holden^,  that  although  she 
could  not  have  maintained  any  action  upon  the  note  during 
the  lifetime  of  her  husband,  yet  that,  he  having  died^  and  the 
note  having  been  given  for  a  good  consideration,  it  was  a 
chose  in  action  surviving  to  tiie  wife,  and  that  she  might  sue 
either  of  the  otiier  makers  at  any  time  within  six  years  after 
the  death  of  her  husband,  and  recover  interest  from  the  date 
of  the  note. 

Where  husband  and  wife  have  recovered  judgment  on  a 
bond  [made  to  wife,  dum  soluy  husband  and  wife  may  join  in 
an  action^  on  such  judgment ;  or  husband  may  sue  alone ;  for 
that  which  was  before  a  chose  in  action,  transit  in  remjudi- 
catam,  and  is  of  another  nature  firom  what  it  was  before  the 
coverture.  If  it  be  referred  to  a  master  in  chancery  to  take 
an  account  of  what  is  due  to  husband  and  wife'  who  reports 
the  sum  due,  and  appoints  it  to  be  paid  to  the  husband,  and 
the  defendant  is  committed  for  non-payment,  and  escapes, 
the  husband  and  wife  may  join  in  an  action  against  the  war- 
den for  the  escape. 

Quare  impedit. — So  where  a  right  of  presentation  is  in 
the  husband  jure  uxoris,  a  qtiare  impedit  may  be  brought 
by  the  husband  and  wife  jointiyT.  Or  the  nusband  may 
sue  alone',  for  tiie  presentation  only  is  recoverable  and  not 
the  advowson,  and  the  release  of  the  husband  would  bar  the 
action. 

Replevin, — ^Baron  and  feme  may  be  joined  in  the  same  de- 
claration in  replevin  for  goods  distrained  firom  the  feme  dum 
8ola\  If  the  goods  of  a  feme  sole  be  taken,  and  she  mar- 
ries, the  husbtmd  alone  may  sue  the  replevin^.  In  the  re- 
plevin of  goods  which  tiie  wife  has  as  executrix,  husband 

8  Betts  V.  Kimpton,  2  6.  and  Ad.  273.  x  Huggins  v.  Durham,  Str.  726. 

t  Hichards  v.  Richards,  2  B.  and  Ad.  y  Bro.  Baron  and  Feme,  pi.  41. 

447,  recogpiized  in  Rose  v.  Poulton,  z  lb.  pi.  28. 

2  B.  and  Ad.  822.  a  n>«  pi.  85. 

u  Woolverston  v.  Fynnimore,  T.  18  b  F.  N.  B.  159.  K.  cited  in  BuIL  N.  P. 

and  1 9  G.  2.  C.  B.  MSS.  53. 
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and  vdfe  shall  join,  ui  videtwr^.  Avowry  for  rent  arrear 
jure  uxoris  may  be  by  husband  and  wife,  or  husband  only, 
averring  the  Ufe  of  feme*. 

Twt. — In  an  action  upon  the  case  for  stopping  a  way  to 
the  land  of  the  wife,  husband  and  wife  may  ioin^.  So  an 
action  upon  the  case  for  cutting  down  trees^,  the  lops  of 
which  were  reserved  to  the  wife  for  her  life,  may  be  brought 
by  husband  and  wife  jointly.  In  fVeUer  and  wife  and  others 
v.  Bilker y  2  Wils.  414,  an  action  was  brought  by  the  dippers 
at  Tunbridge  Wells,  together  with  their  husbands,  against 
the  defendant  for  exercising  the  business  of  a  dipper,  not 
being  duly  appointed  and  approved  according  to  a  private 
statute ;  it  was  holden,  that  the  action  was  well  brought  in  the 
names  of  the  husbands  and  wives. 

Trespass. — ^Trespass  was  brought  by  the  husband  alone  for 
hunting  in  a  free  warren?,  which  he  had  in  right  of  his  wife, 
and  it  was  adjudged  good,  for  damages  only  are  recoverable. 
It  is  immaterial  as  to  the  point  in  question,  whether  the  in- 
terest of  the  husband  is  a  joint  interest  with  the  wife,  or  an 
interest  only  in  right  of  the  wife.  In  the  first  and  second 
cases  in  covenant  oefore  abridged,  the  husband  had  a  joint 
interest  with  the  wife.  In  the  fourth  case  in  covenant,  two 
first  cases  in  tort,  and  the  case  to  which  this  remark  is 
annexed,  the  husband  had  an  interest  only  in  right  of  his 
wife. 

Trover. — ^Where  the  inception  of  the  cause  of  action  is  in 
the  wife  before  marriage^,  and  consummated  afterwards,  hus- 
band and  wife  may  join,  as  in  trover  for  a  personal  chattel  of 
wife  before,  and  conversion  thereof  after  marriage.  It  must 
be  observed,  that,  in  all  the  preceding  cases,  where  the  wife 
is  made  a  party,  her  interest  ought  to  appear  on  the  face  of 
the  declaration,  for  the  court  will  not  intend  it  upon  demurrer*, 
or  even  aft«r  verdict,  according  to  the  case  of  Abbott  v.  J8/o- 
field,  Cro.  Jac.  644.  Sed  quee.  whether  this  case  be  law  to 
its  full  extent;  for  in  Bourn  and  wife  v.  Matt  air e.  Bull.  N.  P. 
53,  and  MSS.  where  husband  and  wife  joined  in  replevin,  and 
defendant  avowed  for  rent  arrear,  after  verdict,  it  was  ob- 
jected, that  the  husband  and  wife  could  not  have  a  joint  pro- 
perty in  personal  chattels  aft«r  the  marriage,  and,  conse- 
quentiy,  the  replevin  ought  to  have  been  brought  by  the  hua.- 

c  Bro.  Baron  and  Feme,  p1«  85.  f  Tregmiell  and  wife  ▼.  Reeve^  Gr^ 
d  Wise  T.  Bellent,  Cro.  Jac.  442.   Os-      .  Car.  437. 

borne  v.  Walleeden,  1  Mod.  273.  g  Bro.  Baron  and  Feme,  pi.  16 

e  Agreed  in  Baker  and  wife  v.  Brere-  h  Blackborn  v.  Oreaves,  2  Lev.  107. 

man,  Cro.  Car.  418.  i   Serrca  v.  Dodd,  2  N.  R.  406. 
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band  alone.  Lord  Hardwicke^  C.  J.  deliTering  the  judgment 
of  the  oourt^  said  that,  although  ^be  ground  of  the  objection 
was  generally  true^  yet,  notwithstandii^^  as  a  man  and  woman 
might  have  a  joint  property  before  marriage,  or  the  wife 
might  have  the  goods  in  question  as  executrix^  and  the  taking 
might  in  both  cases  be  before  marriage,  the  court  were  of 
opinion,  that  they  might  declare  jointly  in  an  action  for  such 
taking.  That  if  the  law  would  admit  of  such  joint  action^ 
the  fact  was  admitted  by  the  pleading.  The  defendant  had 
not  disputed  with  the  plaintiff  to  whom  the  property  belonged 
at  the  time  of  the  taking,  and  therefore  if  there  could  be  a 
case  in  which  husband  might  join  with  the  wife  in  an  action 
for  a  personal  chattel,  the  court  thought  that,  after  verdict, 
this  ought  to  be  intended  to  be  the  case ;  Bro.  Bar.  and  Feme, 
pi.  85.  abridges  a  book  case  in  33  Edw.  3.  (but  which  is  not 
to  be  found  in  the  year  book,  and  was  probably  taken  from 
some  manuscript)  wherein  it  is  held,  that  husband  and  wife 
may  join  for  such  things  as  the  wife  has  as  executrix^  or 
where  goods  are  taken  from  her  whilst  sole.  A  declaration 
in  replevin  by  husband  and  wife,  where  nothing  appears  on 
the  fitce  of  the  record  whence  the  court  can  infer  that  the 
wife  had  an  interest  in  the  goods  taken,  is  bad,  on  special  de- 
murrer.   Serres  and  wife  v.  Dodd,  2  N.  R.  405. 


IV.  0/ Actions  ogaiMt  Husband  and  Wife* 

In  actions  against  the  husband  for  the  debts  of  the  wife 
contracted  before  marriage'^,  if  the  wife  is  not  joined,  advan- 
tage may  be  taken  of  t£e  omission  in  arrest  of  judgment : 
and  this  rule  holds,  although  an  account  has  been  stated  with 
the  husband^,  for  that  does  not  alter  the  nature  of  the  debt. 
A  woman  occupied  a  house  from  Lady-day  until  the  8th  of 
June,  and  then  intermarried  with  the  defendant  and  quitted 
the  house,  having  on  the  Lady-day  preceding  given  notice 
that  she  should  quit  at  Michaelmas ;  an  action  for  use  and 
occupation  from  Lady-day  to  Michaelmas  was  afterwards 
brought  against  the  husband^  and  it  was  holden™,  that  it 
would  not  lie ;  for  there  was  no  occupation  by  the  husband 
for  the  former  part  of  the  half  year  either  in  fjEWst  or  in  law. 
Assumpsit  against  husband  and  wife  for  goods  sold  and  deli- 

k  Mitchinson  v.  Hewson,  7  T.  R.  348.    m  Richardson  v.  Hall,   1   Brod.  and 
1  Drue  V.  Thorne,  Aleyn,  72.  Bingh.  60. 


BARON  AND  FEME,  295 

▼ered  to  wife  dym  sola ;  poromise  by  the  wife.  Pleas,  non- 
assumpsit  ;  non-assumpsit  by  wife,  dum  sola,  within  six  years. 
Eyidence  for  plaintiff,  sale  of  goods  by  plaintiff  to  wife,  dum 
soloy  and  payments  by  her  witiSn  six  years.  For  defendants : 
that  they  were  married  more  than  six  years  before  action 
brought.  Nonsuit.  Per  Tenterden,  C.  J. ;  Burt  v.  Stobart  and 
wife,  Middlesex  Sittings,  after  M.  T.  1  W.  4.  ex  relatione 
Cresswell,  counsel  for  defendant.  To  a  declaration  agamst 
husband  and  wif(?  for  debt  due  from  the  wife,  before  cover- 
ture, the  husband^s  discharge  under  the  insolvent  act  is  a  good 
plea"*.  '^ 

As  a  husband  de  facto  is  liable  to  the  debts  of  his  wife®,  a 
plea  of  ne  ungues  accouple  en  loyal  matrimonie  to  an  action 
brought  against  husband  and  wife,  for  the  recoveiy  of  a  debt 
due  from  wife  before  coverture,  is  bad.  Husband  cannot  be 
charged  at  law  for  money  lent  to  his  wife,  even  for  the  pur- 
pose of  buying  necessaries;  because  it  may  be  misapplied. 
If  the  money  be  laid  out  in  necessaries,  equity  will  consider 
the  lender  as  standing  in  the  place  of  the  person  raroviding 
the  necessaries,  and  decree  relief.  Harris  v.  Lee^  1  F.  Wms. 
482.  Preced.  in  Chan.  502.  S.  C.  and  Hutchinson  v.  Standly, 
Lord  Bathurst,  C.  H.  T.  1776.  MSS.  But  a  count  for  money 
lent  to  the  wife  at  the  request  of  the  husband  is  goodP,  be- 
cause a  loan  to  the  wife  at  the  request  of  the  husband  is  con- 
sidered in  law  as  a  loan  to  the  husband.  The  count,  how- 
ever, must  state  the  money  to  have  been  lent  to  the  wife  at 
the  request  of  the  husband ;  for  where  the  money  was  al- 
leged to  have  been  lent  to  the  wife  at  the  wife^s  request,  it 
was  holden  bad*!.  "  It  is  true  that  a  complete  or  perfect 
contract  cannot  be  made  by  a  feme  covert  by  her  own  autho- 
rity; yet,  by  the  assent  of  her  husband,  she  may  contract  as 
his  substitute,  as  in  case  either  of  sale  or  loan.  This  assent 
may  be  either  express  or  implied ;  it  may  be  prior  or  subse- 

Juent  to  the  contract.  If  prior  and  communicated  to  the 
efendant,  the  contract  made  is  an  actual  contract,  and  not 
merely  virtual  with  the  husband;  if  subsequent,  then  the 
wife's  contract  is  inchoate  and  imperfect,  until  affirmed  by 
the  husband;  and  such  affirmation,  if  given,  transfers  the 
contract  to  him.*^  Per  Blackstone,  J.  in  Stevenson  v.  Hardie, 
2  Bl.  R.  873.  So  where  the  plaintiff  declared,  that  the  de- 
fendant was  indebted  for  meaf,  &c.  found  by  the  plaintiff  at 

n  Lockwood  v.  Salter,  5  6.  and  Ad.    q  Stone  ▼.  Macnair,  in  error,  7  Taunt. 

303.  432. 

o  Norwood  v.  Sterenson,  Andr.  227.      r  Ross  ▼.  Noel,  Bull.  N.  P.  136. 
p  Stephenson  v.  Hardy,  3  Wils.  3b8. 

2  Bl.  R.  672.  S.  C. 
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the  defendant's  request^  and  on  evidence  it  appeared  to  be 
found  for  the  defendant's  wife^  at  his  request^  in  his  absence ; 
upon  a  case  reserved^  it  was  holden^  tnat  a  delivery  to  the 
wife,  at  the  husband's  request,  was  in  law  a  deliverv  to  the 
husband.  If  a  declaration  against  husband  and  wile,  for  a 
debt  of  the  wife  contracted  before  marriage,  allege  a  promise 
of  the  wife,  made  after  the  marriage  to  pay  the  debt,  it  is 
bad*.  If  an  action  is  brought  against  husband  and  wife  on  a 
bond  given  by  the  wife  dum  sola^y  the  defendant  may  plead 
the  bankruptcy  of  the  husband  after  the  intermarriage  &c 
as  a  discharge  of  the  debt.  This  plea  upon  the  statute  must 
conclude  to  the  country.  Husband  and  wife  cannot  main* 
tain  an  action  of  trover,  and  suppose  the  possession  in  them 
both ;  for  the  law  will  transfer  the  whole ,  interest  to  the  hus- 
band :  but  trover  may  be  maintained  against  husband  and 
wife^ ;  for  the  gist  of  the  action  is  the  conversion,  which  is  a 
tort,  with  which  a  feme  covert  may  be  charged  as  well  as 
with  trespass.  Trespass  against  J.  G.  widow*,  and  pending 
the  suit  she  took  husband ;  after  judgment,  a  writ  was  di- 
rected to  the  sheriff  quod  caperet  J.  G.  ad  satisfaciendum^ 
upon  which  the  sheriff  took  J.  G.  whose  husband,  together 
with  her,  thereupon  brought  an  action  for  false  imprison- 
ment against  the  sheriff,  who  justified  under  the  ca,  sa.  On 
demuirer,  the  court  gave  judgment  for  the  defendant,  ob- 
serving, that  if  an  action  be  brought  against  a  feme,  who  be- 
fore judgment  takes  husband,  yet,  if  she  be  found  guilty,  the 
ca,  sa.  shall  be  awarded  against  her,  and  not  against  her  hus- 
band. In  like  manner^  after  interlocutory  judgment  in  as- 
sumpsit against  a  feme^^  who  afterwards  marries,  the  plain- 
tiff, even  after  notice  of  the  marriage,  may  proceed  to  final 
judgment,  without  joining  the  husband,  and  sue  out  execu- 
tion thereon  against  the  feme  only,  and  such  execution  can- 
not be  set  aside  for  irregularity.  Judgment  was  obtained 
against  a  feme  sole',  who  afterwards  married,  and  then  the 
plaintiff  brought  a  siA.fa.  against  husband  and  wife,  and  had 
judgment  thereon ;  then  the  wife  died,  and  the  plaintiff  after- 
wards brought  another  siA.  fa,  against  the  husband  alone : 
it  was  holden,  on  writ  of  error,  that  the  second  *ci.  fa.  was 
well  brought,  on  the  ground  that  the  judgment  on  the  first 
set.  fa.  had  made  the  husband  liable.    If  wife  be  joined  in 

8  Morris  and  wife  t.  Norfolk  and  ano-  x  Doyley  v.  White,  Cro.  Jac.  323. 

ther,  1  Taunt.  212.  y  Cooper  v.   Hunchin,  4  East,  521. 

t  Miles  y.  Williams,  1  P.  Wms.  249.  See  3  M.  and  S.  557. 

said  by  Lord  Hardwicke,  in  2  Vesey,  z  Obrian  v.  Ramm,  Carth.  30.  See  the 

1 81,  to  be  truly  reported.  record,  3  Mod.  170. 

u  Draper  v.  Fulkes,  Yelv.  166. 
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an  action  for  words  spoken  by  husband  only^  it  will  be  errors 
Hence  if  slander  be  spoken  by  husband  and  wife^  there  must 
be  separate  actions^  one  against  the  husband  only^  for  the 
slander  spoken  by  him^  and  the  other  against  the  husband 
and  wife,  for  slander  spoken  by  the  wife,  and  the  court  will 
not  order  the  actions  to  be  consolidated.  So  for  words 
spoken  of  husband  and  wife  there  must  be  two  actions,  one 
by  the  husband  for  die  words  spoken  of  the  husband,  and 
another  by  husband  and  wife  for  the  words  spoken  of  the 
wife^.  The  policy  of  the  common  law  will  not  permit  hus- 
band and  wife  to  give  evidence  for  each  other^,  because  their 
interests  are  the  same ;  nor  against  each  other,  on  account 
of  the  implacable  dissension  which  might  be  occasioned 
thereby.  The  declarations  of  a  married  woman,  during  oover- 
ture,  of  the  non-payment  of  monej  lent  to  her  before  mar- 
riage, are  admissible^  in  evidence  for  the  plaintiffs,  in  an  ac- 
tion brought  against  her  husband  as  her  administrator :  for 
the  wife,  £ke  any  other  person,  may  bind  her  representative. 

a  Swithin  ▼.  Vincent,  2   Wils.  227.  c  Dayis  v.  Dinwoody,  4  T.  R.  678. 

Dyer,  19,  a.  pi.  112.  in  the  margin.  Bull.  N.  P.  286. 

b  Errington  v.  Gardiner,  B.  R.  M.  22.  d  Per  Lord  Tenteiden,  C.  J.   Hum- 

G.  3  MS.    8e«  8mi^  ▼.   Warner,  phreys  v.  Boyce,  2  M.  and  Malk. 

Goldsb.    76.      Dalby  t.    Dorthall,  140. 

Cro.  Car.  553.  Anon.  W.  Jonei,  440. 

Smith  ▼.  Cooker,  W.  Jones,  409. 
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L    Of  the  NiUure  of  a  Bill  of  Exchange. 

A  BILL  of  Exchange  is  a  written  order  from  A.  to  B.  di- 
recting B.  (who  haS;  or  is  supposed  to  have,  in  his  hands, 
sufficient  effects  belonging  to  A.)  to  pay  a  sum  of  money  to 
C.  or  order,  or  to  C.  or  bearer,  either  at  sight  or  a  certain  num- 
ber of  days  afiber  sight,  or  after  date,  or  at  single,  double,  or 
treble  usance,  or  on  demand.  The  pecuhar  properties  of  a 
bill  of  exchange  are  these:  first — It  is  assignable  to  a  third 
person  not  named  in  the  bill,  or  party  to  the  contract,  so  as 
to  vest  in  the  assignee  a  right  of  action  in  his  own  name:  con- 
trary to  the  general  rule  of  law,  that  choses  in  action  are  not 
so  assignable.  Secondly — ^Altiiough  a  bill  of  exchange  be 
merely  a  simple  contract,  and  not  a  specialty,  yet  it  will  be 
presumed  that  it  has  been  orifi;inally  given  for  a  good  and  va- 
luable consideration.  Bills  oi  exchange  are  either  foreign  or 
inland;  foreign  bills  of  exchange  have  long  been  considered 
as  the  most  convenient  paper  security  among  merchants^  in 
conformity  to  the  universal  usages  and  customs  established 
among  traders,  by  unanimous  concurrence,  for  facilitating  a 
general  commerce  throughout  the  world.  The  person  mak- 
ing the  bill  is  called  the  dranoer^  the  person  to  whom  it  is  di- 
rected the  drawee,  and  the  person  in  whose  favour  it  is  made 
the  payee.  When  the  drawee  has  undertaken  to  pay  the  biU^ 
he  is  stiled  the  aecepiar,  and  his  undertaking  to  pay  the  bill 
is  called  an  acceptance.  No  one  can  be  liable  as  acceptor  but 
the  person  to  whom  the  bill  is  addressed^,  unless  he  be  an 
acceptor  for  honour.  Bills  of  exchange  payable  to  order  are 
assignable  by  indorsement.  The  person  making  an  indorse- 
ment is  called  the  indorser;  the  person  in  whose  favour  it  is 
made,  the  indorsee;  the  party  in  possession  of  the  bill,  and 
entitled  to  receive  its  contents,  the  holder*  Bills  payable  to 
bearer  are  transferable  by  delivery  without  indorsements 
Where  the  drawee  refuses  to  accept,  a  stranger,  after  protest 
for  non-acceptance,  may  accept  for  the  honour  of  the  arawer, 
and  thereby  such  strane;er  acquires  certain  rights,  and  subjects 
himself  to  the  same  obligations  as  if  the  bill  had  been  di- 
rected to  him.  So  a  stranger  may  become  a  party  to  a  bill, 
paying  it  after  protest  for  non-payment,  either  for  the  honour 
of  the  drawer  or  indorsers.    Although  regularly  there  ought 

a  PosUeth.  Diet  9i  Ad.  123.    See  stat  6  and  7  W. 

b  Per  Lord  Tenterden,  C.  J.  delivering:        4.  c  68.  post, 
jttdgnent  in  Polhill  v.  Walter,  3  B.    c  Grant  v.  Vauir^an,  3  Burr.  1616. 
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to  be  three  persons  concerned  in  a  bill  of  exchange^  viz. 
drawer^  drawee^  and  payee^  yet  there  may  be  only  two;  that 
is^  the  characters  of  drawer  and  payee  may  be^  and  frequently 
are^  united  in  the  same  person^,  as  if  A.  draw  a  bill  in  this 
manner :  **  Pay  to  me  or  my  order  £  Value  received  by 

myself/^  A  bill  of  exchange  is  a  simple  contract®,  and  con- 
sequently is  within  the  statute  of  limitations ;  and  must  be 
sued  for  within  six  years  after  it  becomes  payable*  In  an 
action  by  an  administrator,  upon  a  bill  of  exchange  payable 
to  the  testator,  but  accepted  after  his  death,  it  was  holden', 
that  the  statute  of  limitations  begins  to  run  from  the  time  of 
granting  the  letters  of  administration,  and  not  from  the  time 
tiie  bill  becomes  due,  there  being  no  cause  of  action  \mtil 
there  is  a  partr  capable  of  suing.  An  agent  having  money 
in  his  hands  belonging  to  his  principal,  purchases  with  it  a 
bill  of  exchange,  which  he  indorses  specidly  to  his  principal ; 
the  latter,  at  the  time  of  the  indorsement,  was  dead,  but  that 
tact  was  not  known  to  the  agent ;  it  was  holdensr^  that  the  pro- 
perty in  the  bill  passed  to  tiie  administrator  of  the  principal, 
and  that  he  might,  therefore,  sue  upon  the  bill  in  that  cha- 
racter ;  it  was  holden,  also,  that  the  administrator  was  only 
entitied  to  recover  interest  upon  biUs  accepted  after  the  death 
of  the  testator,  from  the  time  of  demand  of  payment  made  by 
the  administrator,  and  not  from  the  time  the  bills  became  due. 
Where  the  declaration  stated  the  drawing  of  certain  bills  of 
exchange,  and  their  acceptance  afler  the  death  of  the  intes- 
tate, the  granting  of  the  letters  of  administration  to  the  plain- 
tiff, the  defendant's  liability,  &c. ;  and  the  defendants  pleaded 
that  the  cause  of  action  did  not  accrue  within  six  years ;  to 
which  the  plaintiff  replied  ^nerally,  that  it  did  accrue  within 
six  years :  it  was  holden'^,  that  the  rephcation  was  good. 
BiUs  of  exchange  for  value  received^,  are  not  such  matters 
of  account  as  are  intended  by  the  exception  in  the  statute  of 
hmitations  concerning  merchants'  accounts.  A  bill  of  ex- 
change is  to  be  considered  as  a  simple  contract  debt  in  a 
course  of  administration,  which  an  executor  or  administrator 
cannot  discharge  before  debts  by  bond,  without  being  guilty 
of  a  devastavit. 

If  a  merchant  in  London  draws  a  bill  of  exchange  on  his 
correspondent  in  Newcastie^,  in  favour  of  J.  S.  and  tiie  bill  is 
refused,  and  J.  S.  dies  intestate,  his  administrator,  on  letters 

d  Per  Holt,  C.  J.  in  BuUer  v.  Cripps,  g  Murray  v.  East  India  Company,  5  B* 

6  Mod.  30.  and  A.  204. 

e  Renew  v.  Axton,  Carth.  3.  h  lb. 

f  Murray  v.  East  India  Company,  5  B.  i  Chevely  v.  Bond,  Carth.  226. 

and  A.  204.  k  Yeomans  v.  Bradsbaw,  Caitfa.  373. 


BILLS  OP  EXCHANGE.  301 

of  administration  taken  out  at  Durham^  cannot  bring  an  ac- 
tion on  the  custom  of  merchants  against  the  drawer,  and  lay 
the  same  in  London,  because  a  bill  of  exchange  is  not  equal 
to  a  bond  or  specialty,  which  are  the  deceased^s  goods  where 
they  happen  to  be  at  his  death,  but  is  a  simple  contract 
which  follows  the  person  of  the  debtor,  and  maxes  bona  no- 
tabilia  where  the  debtor  resides,  and  therefore  administration 
ought  to  be  taken  out  in  London. 


II.  0/  the  Capacity  of  the  contracting  Parties  to  a  Bill  of 

Exchange. 

All  persons,  whether  merchants  or  not,  if  they  have  capa- 
city to  contract^  may  be  parties  to  a  biU  of  exchange.  This 
appears  firom  the  case  of  Sarsfield  v.  Witherly,  Carth.  82,  in 
wluch  it  was  decided,  that  the  act  of  drawing  a  biU  of  ex- 
change constituted  the  drawer  a  merchant,  within  the  custom 
of  merchants,  so  as  to  make  him  responsible  to  the  holder 
upon  non-payment.  Corporations,  by  the  intervention  of 
their  agents  may  be  parties  to  a  bill  of  exchange ;  but  by  stat. 
3  and  4  W.  4.  c.  98,  under  which  the  Bank  of  England  enjoys 
exclusive  privilege  of  banking,  as  a  corporation,  upon  certain 
conditions,  it  is  enacted  by  s.  2,  that  during  the  continuance 
of  that  privilege,  no  body  pohtic  or  corporate,  and  no  society 
or  company,  or  persons  united  or  to  be  united  in  covenants 
or  partnerships,  exceeding  six  persons,  shall  make  or  issue  in 
London,  or  within  sixty-five  miles  thereof,  any  bill  of  ex- 
change or  promissory  note,  or  engagement  for  the  payment  of 
money  on  demand,  or  upon  which  any  person  holding  the 
same  may  obtain  payment  on  demand :  provided  that  nothing 
therein,  or  in  the  7  Geo,  4.  c.  46,  shall  be  construed  to  pre- 
vent any  body  politic  or  corporate,  or  any  society  or  company, 
or  incorporated  company  or  corporation,  or  co-partnership, 
carrying  on  and  transactm^  banlong  business  at  any  ereater 
distance  than  sixty-five  mues  from  London,  and  not  naving 
any  house  of  busmess  or  establishment  as  bankers  in  Lon- 
don, or  within  sixty-five  miles  thereof,  (except  as  therein- 
after mentioned,)  to  make  and  issue  their  bills  and  notes, 
payable  on  demand  or  otherwise,  at  the  place  at  which  the 
same  shall  be  issued,  being  more  than  sixty-five  miles  from 
London,  and  also  in  London^  and  to  have  an  agent  in  London, 
or  at  any  other  place  at  which  such  biUs  or  notes  shall  be 
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made  payable  for  the  purpose  of  payment  only ;  but  no  such 
bill  or  note  shall  be  for  any  sum  less  than  five  pounds,  or  be 
re-issued  in  London,  or  within  sixty-five  miles  diereof. 

Assumpsit  will  lie  on  a  bill  of  exchange^  against  a  trading 
corporation,  whose  power  of  drawing  and  accepting  bills  is 
recognised  by  statute. 

Infant. — An  infant  cannot  bind  himself  by  a  bill  drawn  in 
the  course  of  trade™,  or  even  for  necessaries^.  But  infancy  is 
a  personal  privilege,  of  which  the  infant  alone  can  avail  him- 
self. Hence  it  1^  been  holden,  that  the  drawer  of  a  bill  of 
exchange  cannot  set  up  the  infancy  of  the  payee  and  indorser 
as  a  defence  to  the  action^.  In  like  manner  the  acceptor  of 
a  bill  of  exchange  cannot  set  up  the  infancy  of  the  drawer  as 
a  defence  to  an  action  brought  at  the  suit  of  the  indorsee. 
TayUyr  v.  Croker,  4  Esp.  N.  P.  C.  187;  and  per  Lord  Hard- 
wicke,  in  Holy  v.  LanCy  2  Atk.  181,  2.  S.  P.  So,  though  a 
note  given  by  a  wife  to  a  husband  is  void,  yet  if  it  is  indorsed 
over  by  the  husband,  as  between  him  and  the  indorsee,  it  is 
certainly  good.  Ibid.  And  if  a  bill  be  accepted  by  a  party 
after  he  is  of  full  age,  he  will  be  liable,  although  the  bill  was 
drawn  on  him  while  an  in&uitP. 

Feme  Covert. — A  feme  covert  cannot  bind  herself  by  draw- 
ing a  bill  of  exchange.  This  proposition  falls  witnin  the 
general  rule  of  law,  which  permits  married  women  to  avoid  all 
contracts  made  by  them  during  their  coverture.  To  this  rule 
there  are  some  exceptions,  which  are  stated  imder  title  Baron 
and  Feme,  sect.  II.  The  interest  in  a  bill  of  exchange  or  note 
riven  to  a  feme  covert,  vests  in  her  husband,  and  he  must  in- 
dorse it.  An  action  was  brought  by  the  indorsee  against  the 
maker  of  a  promissory  note^  The  first  count  of  ti^e  deckr* 
ration  was  upon  the  note,  to  which  were  added  the  money 
counts.  It  appeared  that  the  note  had  been  given  by  the  de- 
fendant to  a  married  woman,  with  knowledge  of  her  cover- 
ture, to  the  intent  that  she  should  indorse  it  to  the  plaintiff, 
which  was  done  accordingly,  in  payment  of  a  debt  which  she 
owed  him  (in  the  course  of  carrying  on  trade  in  her  own 
name  with  the  consent  of  her  husband.)  The  plaintiff  had 
dealt  with  her  as  a  feme  sole.  It  was  holden,  tliat  the  pro- 
perty in  the  note  vested  in  the  husband  by  the  delivery  to  the 

1  Mumy  ▼.  the  East  Indili  Company,  o  Grey  v.  Cooper,  B.  R.  E.  23  G.  3. 

6  B.  and  A.  204.  MS.    S.   C.    more   fully    reported 

m  Williams  V.  W.  Harrison  and  R.  Har-  3  Doug.  65. 

rison,  Carth.  160.  p  Stevens  t.  Jackson,  4  Campb.  164. 

n  Williamson  v.  WatU,  I  Compb.  662.  q  Barlow  ▼.  Bishop,  1  East's  R.  432. 

Sir  J.  Mansfield,  C.  J. 
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wife,  and  that  her  indorsement  did  not  transfer  any  interest  to 
the  plaintiff;  consequently  he  was  not  entitled  to  recover  on 
the  special  count:  nor  on  the  money  counts^  because  no 
money  ^had  passed  between  the  plaintiff  and  defendant. 
Where  a  promissory  note  is  given  to  a  married  woman,  the 
husband  may  sue  on  it,  in  his  own  name  onlyi*;  and  then  a 
debt  due  to  the  maker  from  the  wife  dum  sola  cannot  be  set 
off.  A  promissory  note  made  payable  to  a  woman  who  is 
married  at  the  time  of  the  making,  passes  by  the  indorse- 
ment of  the  husband  alone,  during  die  coverture.  Mtuon  v* 
Morgan,  2  Ad.  and  £11.  30. 

But  if  a  promissory  note  is  made  payable  to  a  married 
woman,  and  she  indorses  it  for  value  in  her  own  name',  and 
the  maker  qfierwards  promises  to  pay  i/,  in  an  action  against 
him  by  the  indorsee,  it  will  be  presumed,  that  the  nominal 
payee  had  authority  from  her  husband  to  indorse  the  note  in 
that  form,  and  the  indorsement  will  be  considered  as  vesting 
a  legal  title  to  the  note  in  the  plaintiff.  So  where  the  hus- 
band called  on  the  defendant  for  payment  of  a  debt  due  to 
the  wife,  and  drew  a  bill,  which  was  signed  by  his  wife  in  his 
presence,  at  the  request  of,  and  accepted  by,  the  defendant, 
and  afterwards  indorsed  by  the  wife :  the  husband  having  ob- 
tained value  from  the  plaintiffs,  to  whom  he  delivered  the 
bill ;  it  was  holden^,  that  they  might  recover  against  the  de- 
fendant, the  acceptor,  inasmuch  as  the  indorsement  was  by 
the  audiority  of  tne  husband,  and  consequently  the  property 
passed  to  the  plaintiffs. 

Bill  of  exchange  payable  to  a  woman  dum  sola — she  after- 
wards marries^  and  then  the  bill  becomes  due  and  is  disho- 
noured :  the  husband  may  sue  in  his  own  name  without  join- 
ing the  wife,  for  the  property  in  the  bill  and  the  right  of 
transfer  is  vested  by  the  marriage  in  the  husband^  and  as  he 
might  have  indorsed  it  in  his  ^wn  name,  so  he  may  sue  in  his 
own  name  without  a  formal  indorsement;  for  a  bill  of  ex- 
change differs  in  this  respect  from  other  choses  in  action,  that 
the  right  of  action  is  vested  in  the  indorsee,  who  may  sue  in 
his  own  name^. 

Agent. — ^Bills  of  exchange  may  be  drawn,  accepted,  or  in- 
dorsed, by  means  of  the  agent  or  attorney  of  the  party.  An 
agent  or  attorney  for  this  purpose  may  be  constituted  by 
paroL    In  such  case  the  principal  is  said  to  draw,  accept,  or 

r  Burrou^h  ▼.   Mom,  10  B.  and  C.    t  Prettwick  and  another  ▼.  Manhall, 

558.  7  Bingh.  665. 

■  Cotes  ▼.  Davit,  1  Campb.  495*  n  M'Neilage  ▼.  Holloway,  1  B.  and  A. 

218. 
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indorse^  by  procuration.  Agents  should  be  cautious  how 
they  accept  bills  directed  to  fhem  personally^  and  not  to  their 
principals,  although  such  direction  describe  them  in  their 
official  characters ;  for  in  such  case,  if  they  accept  in  their 
own  name,  they  will  become  personally  responsible,  as  ap- 
pears from  the  following  case : — ^The  plaintiff  was  indorsee  of 
a  bill  of  exchange,  drawn  from  Scotland  upon  the  defendant 
in  these  words*,  *^  At  thirty  days'  sight  pay  to  J.  S.  or  order 
200/.  yalue  receiyed  of  him,  and  place  the  same  to  account  of 
the  York  Buildings'  Company,  as  per  adyice  from  Charles 
Mildmay.  To  Mr.  Humphrey  Bishop,  cashier  of  the  York 
Btiildings'  Company,  at  their  house  in  Winchester  Street, 
London.  Accepted  per  H.  Bishop.''  The  bill  not  having 
been  paid,  an  action  was  brought  against  defendant  upon  his 
acceptance :  at  the  trial  he  proyed,  that  the  letter  of  advice 
was  addressed  to  the  company;  and  that,  the  bill  having 
been  brought  to  their  house,  dcsfendant  was  ordered  to  accept 
it,  which  he  did  in  the  same  manner  as  he  had  accepted  other 
biUs.  Page,  J.  directed  the  jury  to  find  for  the  plaintiff, 
which  they  did  accordingly.  On  motion  for  a  new  trial,  the 
court  held  the  direction  right;  ^^  for  the  bill  on  the  iace  of  it 
imported  to  be  drawn  on  the  defendant,  and  it  was  accepted 
by  him  generally ^  and  not  as  servant  to  the  company,  to  whose 
account  he  had  no  right  to  chaise  it  until  actual  payment  by 
himself.  And  this  being  an  action  by  an  indorsee,  it  would 
be  of  dangerous  consequence  to  traae,  to  admit  evidence 
arising  from  extrinsic  circumstances — ^as  the  letter  of  advice* 
And  this  differed  widely  from  the  case  of  a  bill  addressed  to 
the  mastery  and  underwritten  by  the  servant :  where  UTuHoubt- 
edJy  the  servant  would  not  be  liable^  but  his  acceptance  would 
be  considered  as  the  act  of  the  master,  A  bill  of  exchange  is 
a  contract  by  the  custom  of  merchants,  and  the  whole  of  that 
contract  must  appear  in  writing.  In  this  case  there  was 
nothing  in  writing  to  bind  the  company,  nor  could  any  action 
be  maintained  against  them  upon  the  bill :  for  the  admtion  of 
cashier  to  defendant's  name  was  only  to  denote  the  person 
with  certainty;  the  direction  to  whose  account  to  place  it 
was  for  the  use  of  the  drawee  only."  Judgment  for  the  plain- 
tiff. One  who  covenants  for  himself  his  heirsy  &c.  under  his 
own  hand  and  seal,  for  the  act  of  another,  shall  be  personally 
bound  by  lus  covenant,  though  he  describe  himself  in  the 
deed  as  covenanting  for  and  on  the  part  and  behalf  of  such 
other  person.  Appleton  v.  Binksy  5  East,  148.  Where  the 
defendant,  in  the  absence  of  his  brother,  who  was  liable  to 
give  the  plaintiff  a  bill  for  goods  supplied,  signed  it  in  his 

z  Thomas  ▼.  Bishop,  Str.  965.  Ca.  Temp.  Hardw.  1,  S.  C. 
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vnm  name;  it  was  holden^  that  he  was  personally  liable,  the 
debt  of  a  third  person  being  a  sufficient  consideration  for 
which  a  third  person  may  bind  himself  by  bill,  and  the  consi- 
deration need  not  be  such  as  would  enable  the  plaintiff  to  sue 
on  a  special  contract.  Sowerbyy.  Butchery  2  Cr.  &  M.  368.  But 
where  A.  entered  into  and  signed  an  agreement  as  agent  of 
B.,  and  B.  shortly  afterwards  signed  it  with  the  words  *^I 
hereby  sanction  this  agreement,  and  approve  of  A.'s  having 
signea  it  on  my  behalf;**  it  was  holden,  that  A.  was  not  per- 
sonally liable.  Spittle  v.  Lavender y  2  Brod.  and  Bingh.  452. 
An  agent  to  a  country  bank,  to  whom  the  plaintiff  sent  a 
sum  of  money  in  order  to  procure  a  bill  upon  London,  drew, 
in  his  own  name,  for  the  amount  upon  the  firm  in  London, 
the  two  firms  being  the  same:  it  was  holdenT  that  the  agent 
was  liable  as  drawer,  although  plaintiff  knew  that  he  was 
agent,  and  supposed  that  the  bill  was  drawn  by  him  as  such, 
and  on  account  of  the  country  bank,  to  which  the  agent  paid 
over  the  money.  A  power  of  attorney',  authorising  an  agent 
to  demand,  sue  for,  recover,  and  receive,  by  all  lawful  ways 
and  means  whatsoever,  all  monies,  debts,  dues,  whatsoever, 
and  to  ffive  sufficient  discharges,  does  not  authorise  him  to  in- 
dorse bills  for  his  principal. 

Partners. — By  the  custom  of  England*  where  there  are 
joint  traders,  and  one  of  them  accepts  a  bill  drawn  on  them 
/or  himself  and  partner^  such  acceptance  binds  all  the  part- 
ners, if  it  concerns  the  trade;  otherwise,  if  it  concerns  the 
acceptor  only,  in  a  separate  and  distinct  interest.  If  a  bill  of 
exchange  is  drawn  upon  a  firm,  and  one  of  the  partners  ac- 
cept it  in  his  own  name,  this  acceptance  binds  the  partner- 
ship^. So  if  A.,  B.,  and  C.  are  in  partnership,  and  A.  draws 
a  promissory  note,  by  which  he  promises  individually  to  pay 
the  money,  and  which  he  signs  with  his  own  name  only,  but 
prefixing  to  his  signature  ^^br.  A.y  J5.,  and  C.**  this  binds 
the  whole  partnership®.  TMiere  there  are  several  partners 
it  is  competent  to  either  of  them,  by  his  indorsement,  in  tlie 
name  of  the  firm,  to  pass  their  interest  in  the  bill^j;  and  such 
indorsement  made  by  one  partner  for  the  satisfaction  of  his 
separate  debt,  cannot  be  questioned  in  an  action  by  the  in- 
dorsee against  the  acceptor,  without  shewing  that  the   in- 

y  Leadbitter  v.  Farrow,  5  M.  and  S.  c  Lord  Gal  way  v.  Matthew,  1  Campb. 

345.  403. 

z  Murray  V.  the  Bast  Icdia  Company,  d  Swan  v.  Steel,  7  East  210,  recogf- 

5  b.  and  A.  204.  nized  in  Vere  v.  Athby,  10  B.  and 

a  Pinkney  V.  Hall,  Salk.  126.  C.  296.    Arden  v.  Sharpe  and  ano- 

b  Mason  t.  Rumsey,  1  Campb.  384.  ther.  2  Bsp.  N.  P.  C.  .'i24.     Wells 

T.  Mosterman,  2  Esp.  N.  P.  C.  731. 

VOL.  I.  X 


306  BILLS  OF  EXCHANGE. 

^orsement  was  at  the  time  unknown  to  or  unauthorised  by 
the  other  partner®.     But  if  a  creditor  of  one  of  the  partners 
collude  with  him  to  take  security  for  his  individual  debt,  out 
of  the  partnership  funds,  knowing  at  the  time  that  it  is  with- 
out the  consent  of  the  other  partnexs,  it  is  fraudulent  and 
void;  but  if  it  be  taken  bond  fide  without  such  knowledge  at 
the  time,  no  subsequently  acquired  knowledge  of  the  miscon- 
duct of  die  partner,  in  giving  such  security,  can  disaffirm  the 
act.    If  a  bul  is  sent  into  circulation  after  the  dissolution  of  a 
partnership^,  all  the  partners  must  join  in  the  indorsement, 
and  one  by  putting  the  partnership  name  thereon  cannot  bind 
the  rest;  for  the  moment  the  partnership  ceases,  the  partners 
become  distinct  persons;  from  that  time  they  are  tenants  in 
common  of  the  partnership  property  undisposed  of.     In  like 
manner,  after  a  secret  act  of  bankruptcy  committed  by  one  of 
two  partners  8^,  the  other  cannot,  by  an  indorsement  in  the 
name  of  the  firm,  transfer  the  property  in  a  bill  which  be- 
longed to  the  firm  before  the  bankruptcy ;  for  the  partner- 
ship having  ceased  to  exist,  the  solvent  partner  is  to  be  con- 
sidered as  tenant  in  common  with  the  assignees  of  the  bank- 
rupt partner,  and  the  property  in  the  bill  can  only  be  trans- 
ferred by  their  respective  indorsements.     Indorsee  v.  defen- 
dant as  one  of  the  drawers  of  a  bill  of  exchange,  the  other 
drawers  havii^  become  bankrupts.    The  bill  was  drawn  in 
the  firm  of  ''James  King  and  Co.''  under  which  firm  the  de- 
fendant and  his  partners  had  traded.     It  appeared  that  there 
were  other  partnerships   carried  on   under  the  same  firm, 
in  which  the  other  drawers  were  concerned,  but  in  which 
the  defendant  had  no  share.    The  defendant  offered  to  shew 
that  this  bill  was  not  drawn  on  account  of  the  partnership  in 
which  he  was  concerned,  but  on  account  of  one  of  the  others^ 
and  that  he  knew  nothing  of  it.     Lord  Kenyon,  C.  J.  was  of 
opinion  that  the  defendant  was   nevertheless  liable;  he  had 
traded  with  the  other  persons  under  that  firm,  any  persons 
taking  bills  imder  it,  uiough  without  his  knowledge,  had  a 
right  to  look  to  him  for  payment.    Baker  v.  Charlton,  Peake's 
N.  P.  C.  80. 

e  Ridley  v.  Taylor,  13  East,  175.  g  Ramsbottom  v.  Lewis,   I   Campb. 

f  Abel  V.  Sutton,  3  Esp.  N.  P.  C.  108.        279. 
Kenyon,  C.  J. 
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IIL    Of  the  RequUUes  in  a  Bill  of  Exchangey  and  herein  of 

the  Stamp f  Date  and  Consideration. 

In  order  to  prevent  any  mistake  in  the  manner  of  penning 
this  instrmnent  (althougti  to  constitute  a  bill  of  exchange 
there  is  not  any  precise  form  required^)  a  foreign  and  inland 
bill  of  exchange  are  subjoined  in  the  proper  form; 


Foreign  Bin. 
London,  1st  January^  1837» 

Exdiange  for  10,000  Livres  Toumoises. 

At  two  usances  (or  ^^at  sigfat^  or  " — after 
date'')  pay  this  my  first  bill  of  exchange  (second  and  third 
of  the  same  tenor  and  date  not  paid,)  to  Messrs. 
or  order,  (^^or  bearer,'')  ten  thousand  Ldvres  Toumoises,  va- 
lue received  of  them,  and  place  the  same  to  account  as  per 
advice  fiwn 

JAMES  OATLAND. 

To  Mr.  in  Paris,) 


payable  at 


Inland  BiU. 


London,  1st  January,  1837< 


£100 

(stampj 

At  sight  (or  "on  demand,"  "at  days 

after  sight,"  "at  after  date,")  pay  to  Mr 

or  order  ("or  bearer")  one  hundred  pounds  for  value  re- 
ceived. 

SAMUEL  SKINNER. 
To  Mr.  merchant  in 


} 


Bristol,  payable  at 

h  Per  cur.  Loi||^yni.  1397. 
X  2 
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An  instrument  which  appears  in  common  observation  to 
be  a  bill  of  exchange  may  be  treated  as  such^^  although 
words  be  introduced  into  it  for  the  purpose  of  deception, 
which  might  make  it  a  promissory  note.  With  respect  to 
these  bills  of  exchange,  the  following  rules  must  be  ob- 
served: A  bill  of  exchange  must  not  purport  to  be  payable 
out  of  a  particular  fund,  which  may  or  may  not  be  produc- 
tive'^,  or  upon  an  event  which  may  not  happen;  for  it  would 
perplex  the  commercial  transactions  of  mankind,  if  paper  se- 
curities were  issued  into  the  world  incumbered  with  condi- 
tions and  contingencies,  and  if  the  persons  to  whom  they 
were  oflFered  in  negociation  were  obliged  to  inquire  at  what 
time  these  uncertain  events  would  probably"  be  reduced  to  a 
certainty.  The  following  cases  will  illustrate  this  position: 
An  action  was  brought  by^payee  against  drawer  of  a  written 
instrument  in  these  words^: 

*^  Seven  weeks  after  the  date  pay  A.  B.  £  out  of 

W,  Steward? 8  money  as  soon  as  you  receive  it/' 

It  was  objected  "that  it  was  payable  out  of  a  supposed 
fund  at  a  future  time,  which  was  uncertain  and  might  or 
might  not  happen."  The  court  gave  judgment  for  the  defen- 
dant; and  de  Grey,  C.  J.  said,  that  the  instrument  9t  writing 
which  constituted  a  good  bill  of  exchange,  according  to 
the  law,  and  custom  of  merchants,  was  not  confined  to  any 
certain  form  of  words,  yet  it  must  have  some  essential  quali- 
ties, without  which  it  was  not  a  bill  of  exchange;  it  must 
carry  with  it  a  personal  and  certain  credit  given  to  the 
drawer,  not  confined  to  credit  upon  any  thing  or  fund;  that 
tlie  payee  or  indorsee  took  it  upon  no  particular  event  or 
contingency,  except  the  fidlure  of  the  general  credit  of  the 
person  drawing  or  negociating  the  same.  So  where  the  in- 
strument declared  on  was,  "  Pay  A.  B.  one  month  after  date 
£  on  account  of  the  freight  of  the  Veale  Galley. '*    It 

was  objected,  that  it  was  an  order  upon  a  particular  fund  and 
on  this  ground,  Lee,  C.  J.  ruled  it  not  to  be  a  bill  of  ex- 
change. Banbury  v.  Lisset,  Str.  1212.  So  where  a  bill  was 
drawn  by  an  officer  upon  his  agent,  requesting  him  to  pav  out 
of  his  grofunng  subsist ence,  it  was™  holden  not  to  be  good  be- 

i   Allan  v.  Mawson,  4  Campb.  115.    I   Dawkes  and  another  v.  Ld.  Deho- 
Gibbs,  C.  J.  raine,  3  Wilt.  207.  8  Bl.  R.  782 

k  Jenny  v.  Herle,  Lord  Raym.  1302.        S.  C. 
Stevens  v.  Hill,  5  Esp.  N.  P.  C.    m  Josselyn  v.  Lacier,  10  Mod.  294, 
^47.  316.  Fort.  281.  S.  C.  MS.  Seijt.  HilU 

vol.  32  p.  1. 
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caase  the  fund  was  uncertain.  So  a  request  to  J.  S.  to  pay 
£  out  of  the  monies  in  J.  S.'s  hands'^,  belonging  to 

the  proprietors  of  the  Devonshire  mines  was  holden  not  to  be 
a  bill  of  exchange,  because  it  was  uncertain  whether  the  fund 
would  be  suflScient  to  pay  it.  Per  Cur.  So  an  order  to  pay  mo- 
ney out  of  the  fifth  payment  when  it  should  become  due,  and 
it  should  be  allowed  by  the  drawer®.  The  same  principle  was 
recognized  in  the  following  case,  although  the  instrument  was 
holden  to  be  a  good  bill  of  exchange.  J.  S.  on  the  25th 
of  May,  1724,  <hrew  a  bill  onP  J.  N.  and  directed  him,  one 
month  after  date  to  pay  A.  B.  or  order  £  as  his  quar- 

ter's half-pay,  from  24th  June,  1724,  to  25th  September  fol- 
lowing. The  court  were  of  opinion  that  this  was  a  good  bill 
of  exchange,  for  it  was  not  payable  on  a  contingency  nor  out 
of  a  particular  fiuid  and  was  made  payable  at  all  events;  and 
was  drawn  upon  the  general  credit  of  the  drawer,  not  out  of 
the  half-pay;  for  it  was  payable  as  soon  as  the  quarter  began 
for  the  half-pay  mentioned  in  the  bill,  which  was  not  to  be 
due  till  three  months  after.  The  mention  of  the  half-pay  was 
only  by  way  of  direction  to  the  drawee,  how  he  should  reim- 
burse himself. 

Of  the  Stamp. — ^A  bill  of  exchange  cannot  be  given  in  evi- 
denceS  nor  is  it  in  any  manner  available,  unless  it  be  duly* 
stamped,  that  is,  not  only  with  a  stamp  of  the  proper  value, 
but  also  with  a  stamp  of  a  proper  denomination,  or  the  pecu- 
liar stamp  appropriated  to  this  species  of  instrument  by  the 
legislature. 

Notice  of  dishonour  of  a  bill  not  drawn  on  a  proper  stamp . 
is  not  necessary';  for  it  is  worth  nothing. 

The  amount  of  the  stamp  duties  on  bills  of  exchange  is 
at  this  time  (1837)  regulated  by  stat.  55  Geo.  3.  c.  184.  as. 
follows: 


n  Jenny  y.  Herle,  B.  R.  on  error  from  p  Mackleod  v.  Snee,  Ld.  Raym.  1481. 

C.  B.  Str.  591.  and  more  fully  re-        6tr.  7(i^.  and  11  Mod  400.  Leach'a. 

ported  in  8  Mod.  265.    Lord  Raym.        ed. 

1361.  and  1 1  Mod.  384.  Leach's  ediU  q  1  Bos.  and  Pul.  N.  R.  30. 

o  Haydock  y.  Lynch,  on  demurrer  to  r  Cundy  v.  Marriott,  1  B.  ft  Ad..  696^ 

declaration,  Ld.  Raym.  1563^ 
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Inland  bill  of  exchange^  draft,  or  order,  to  the 
bearer  or  to  order,  either  on  demand  or 
otherwise,  not  exceeding  two  months  after 
date  or  sixty  days  after  sight,  of  any  sum  of 
money:  (1) 

Duiy. 

£     $.  d. 

Amounting  to  40t,  and  not  exceeding    5^  5tf,  0    10 

Exceeding  5/.  5tf. 20/.  0     16 

Exceedmg  20/. 30/.  0    2  0 

Exceeding  30/. 50/.  0    2  6 

Exceeding  50/. 100/.  0    3  6 

Exceeding  100/. 200/.  0    4  6 

Exceeding  200/. ^00/.  0    5  0 

Exceeding  300/. 500/.  0    6  0 

Exceeding  500/. 1000/.  0    8  6 

Exceeding  1000/.  .    •     ^      •      .      •      2000/.  0  12  6 

Exceeding  2000/. 3000/.  0  15  0 

Exceeding  3000/. 15  0 

Inland  bill  of  exchange,  draft,  or  order,  for  the 
payment  to  the  bearer  or  to  order,  at  any  time 
exceeding  two  months  aft;er  date,  or  sixty 
days  aft;er  sight,  of  any  sum  of  money : 

£.    9,  d. 

Amounting  to  409.  and  not  exceeding    5/.  5$.  0     16 

Exceeding  5/.  5tf 20/.  0    2  0 

Exceeding  20/. 30/.  0    2  6 

Exceeding  30/. 50/.  0    3  6 

Exceeding  50/. 100/.  0    4  6 

lExceeding  100/. 200/.  0    5  0 

Exceeding  200/.     « 300/.  0    6  0 

Exceeding  300/.         ...        .       .      500/.  086 

Exceeding  1000/. 2000/.  0  15  0 

Exceeding  2000/. 3000/.  15  0 

Exceeding  3000/. 1  10  0 


(1)  A  bill  payable  to  A.  B.  or  order  on  demand  is  not  a  bill 
payable  to  b^u'er  on  demand,  and  therefore  is  within  the  second 
class  of  the  schedule  requiring  the  lower  stamp.  Exp.  Rohuutm,  I 
D.  &  Ch.  275,  questioning  the  authority  of  Keates  v.  WUeldon,  8  B. 
and  C.  7. 
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Inland  bill,  draf^^  or  order^  for  the  payment  of 
any  sum  of  money,  though  not  made  payable 
to  the  bearer  or  to  order,  if  the  same  sh&ll  be 
delivered  to  the  payee,  or  some  person  on  his 
or  her  behalf. 

Inland  bill,  draft,  or  order,  for  the  payment  of 
any  sum  of  money,  weekly,  monthly,  or  at  any 
other  stated  periods,  if  made  payable  to  the 
bearer,  or  tu  order,  or  if  dehvered  to  the 
payee  or  some  person  on  his  or  her  behalf, 
where  the  total  amount  of  the  money  thereby 
made  payable  shall  be  specified  therein,  or 
can  be  ascertained  therefrom. 

And  where  the  total  amount  of  the  money 
thereby  made  payable  shall  be  indefinite. 

And  the  following  instruments  shaU  be  deemed 
and  taken  to  be  inland  bills,  drafts,  or  orders, 
for  the  payment  of  money,  within  the  intent 
and  meanmg  of  this  schedule,  viz. 

AU  drafts  or  orders  for  the  payment  of  any 
sum  of  money,  by  a  bill  or  promissory  note, 
or  for  the  dehvery  of  any  such  bill  or  note  in 
payment  or  satisfaction  of  any  sum  of  money; 
where  such  drafts  or  orders  shall  require  the 
payment  or  delivery  to  be  made  to  the  bearer^ 
or  to  order,  or  shall  be  delivered  to  the  payee, 
or  some  person  on  his  or  her  behalf. 

All  receipts  given  by  any  banker  or  bankers, 
or  other  person  or  persons  for  money  received, 
which  shall  entitle,  or  be  intended  to  entitle, 
the  person  or  persons  paying  the  money,  or 
the  bearer  of  such  receipts,  to  receive  the  like 
sum  firom  any  third  person  or  persons. 

And  all  bills,  draft;s,  or  orders,  for  the  pay- 
ment of  any  sum  of  money  out  of  any  parti- 
cular fund  which  may  or  may  not"  be  availa- 
ble, or  upon  any  condition  or  contingency 
which  may  or  may  not  be  performed  or  hap- 


Tbe  nme  dutj 
AS  on  a  bill  of 
ezchuige  lor 
the  like  lum 
payable  to* 
bearer  or.- 
order. 

'The  same  duty 
as  on  a  bill 
payable  to 
bearer  or 
order,  on  de- 
■land,  for  a 
sum  equal  to 
such  total 
amount 

The  same  duty 
as  on  a  bill  on 
demand  for 
thesumthere- 
in  expressed 
only. 


s  See  Firbank  v.  Bell.  1  B.  &  A.  3ff. 
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pen^  if  the  same  shall  be  made  payable  to  the 
bearer,  or  to  order,  or  if  the  same  shall  be 
delivered  to  the  payee,  or  some  person  on  his 
or  her  behalf. 

A  bill  drawn  payable  to  the  order  of  the 
drawer  in  London,  (where  drawn,)  upon  a 
foreign  merchant  abroad  and  accepted  by  him 
payable  in  London,  requires  a  stamp  as  an 
inLand  bill^ 


The  same  duty 
at  on  an  in- 
land bill  of 


Foreign  bill  of  exchange  (or  bill  of  exchange 

drawn  in,  but  payable  out  of,  Great  Britain)  if  >    the"  same 

drawn  singly  and  not  in  a  set         •         •         %    amount  and 


tenor. 

Foreign  bills  of  exchange,  drawn  in  sets,  ac- 
cording to  the  custom  of  merchants,  for  every 
bill  of  each  set,  where  the  sum  made  paya- 
ble thereby  shall  not  exceed      •      100/.     • 
Exceeding  100/.  and  not  exceeding    200/.      , 
200/.          .         .         .         500/.     . 
500/.       .          .         .         1000/. 
1000/.           .          .         .     2000/.     . 
2000/.        .         .         .         3000/. 
Exceeding  3000/. 0 


0 

1 

6 

0 

3 

0 

0 

4 

0 

0 

5 

0 

0 

7 

6 

0 

10 

0 

0 

15 

0 

Exemptions  Jrom  thepreceJ&ng  and  all  other  Stamp  Duties  : 

All  bills  of  exchange,  or  bank  post  bills,  issued  by  the  go- 
vernor and  company  of  the  Bank  of  England.  All  bills,  or- 
ders, remittance  bills,  and  remittance  certificates,  drawn  by 
commissioned  officers,  masters  and  surgeons  in  the  navy,  or 
by  any  commissioner  of  the  navy,  under  the  act  of  the  35th 
year  of  his  late  Majesty's  reign,  for  the  more  expeditious 
payment  of  the  wages  and  pay  of  certain  officers  belonging  to 
the  navy.  All  bills  drawn  pursuant  to  any  former  act  of  par- 
liament by  the  commissioners  of  the  navy,  or  by  the  commis- 
sioners for  victualling  the  navy,  or  by  the  commissioners  for 
managing  the  transport  service,  and  for  taking  care  of  sick 
and  wounded  seamen,  upon,  and  payable  by  the  treasurer  of 
the  navy.    All  drafts  or  orders  for  the  payment  of  any  sum  of 

t  Amner  v.  Clark,  2  Cr.  M.  k  R.  468. 
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money  to  the  bearer  on  demand^  and  drawn  upon  any  banker^ 
or  any  person  acting  as  a  banker^  who  shall  reside,  or  trans- 
act the  business  of  a  banker,  within  15  miles'  of  the  place 
where  siich  drafts  or  orders  shall  be  issued,  provided  such 
place  shall  be  specified  in  such  drafts  or  orders;  and  provided 
the  same  shall  bear  date  on  or  before  the  day  o^  which  the 
same  shall  be  issued;  and  provided  the  same  do  not  direct 
the  payment  to  be  made  by  bills  or  promissory  notes. 

The  stamp  duty  is  imposed  upon  the  sum  actually  due  at 
the  time  of  taking  the  security,  and  not  upon  what  may  be- 
come due  in  ftiture  for  the  use  of  the  money.  Hence  a  pro- 
missory note  for  the  payment  of  30/.  at  three  months  after 
date,  with  interest  from  the  date^  requires"  a  stamp  applica* 
ble  to  a  note  not  exceeding  30/.  So  where  a  note  reserves 
interest  ft'om  a  day  prior  to  tibe  date,  a  stamp  applicable  to  the 
principal^  sum  is  sufficient.  The  legislature  having  in  con- 
templation the  mistakes  which  might  arise  in  the  use  of 
stamps  of  an  improper  denomination,  has  by  stat.  37  Geo.  3. 
c.  136,  made  provision  for  those  mistakes ;  for,  by  the  fifth 
section  of  that  statute,  it  is  enacted,  that  bills  and  notes  made 
after  the  passing  this  act,  and  liable  to  a  stamp  duty  by  stat. 
31  Geo.  3.  c.  25,  if  stamped  with  a  stamp  of  a  different  deno- 
mination than  is  required  by  the  last-mentioned  act,  may,  if 
the  same  be  of  equal  or  superior  value  to  the  stamp  required^ 
be  stamped  by  the  commissioners  on  payment  of  the  duty 
and  penalty ;  that  is  by  sect.  6th  of  the  37th  Geo.  3.  c.  136, 
the  penalty  of  forty  shillings,  if  the  bSl  or  note  is  produced 
to  the  commissioners,  before  it  is  payable,  and  ten  pounds,  if 
so  produced  after  it  is  payable.  Since  this  statute  of  37  Geo.  3, 
it  has  been  determined^  that  a  promissory  note  drawn  before 
the  37th  Geo.  3.  c.  136,  upon  a  receipt  stamp  of  equal 
value  with  that  required  for  a  promissory  note,  is  not  avail- 
able in  law.  The  act  of  37  G.  3.  c.  136,  is  a  clear  legislative 
declaration,  diat  it  is  not  sufficient,  that  a  certain  sum  of 
money  be  paid  on  the  instruments  which  are  the  subjects  of 
taxation,  but  the  stamp  used  must  be  of  the  proper  denomina- 
tion. Per  Sir  J.  Mansfield,  C.  J.  delivering  the  opinion  of 
the  court  in  Chamberlain  v.  Portery  1  Bos.  &  Pul.  N.  R.  33. 
By  Stat.  31  Geo.  3.  c.  25.  s.  19,  biUs  and  notes  were  for- 
bidden to  be  stamped  after  they  were  made.  ^Fhis  provision 
is  still  in  force.  Stat.  35  G.  3.  c.  63.  s.  14,  contains  a  similar 
provision  as  to  marine  assurances. 

r  See  staL  9  Geo.  4.  c.  49.  s.  15.  u  Chamberlain  v.  Porter,  1  Bos.  and 

s  Pruessing  v.  Ing,  4  B.  and  A.  204.  Pul.  N.  R.  SO. 

t  WilU  V.  Noott,  4  Tyrw.  726. 
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By  stat  43  Oeo.  3.  c.  127*  s.  6,  it  is  enacted  that  eye^  in* 
strument'j  matter,  or  thing,  although  stamped  or  impressed 
with  any  stamp  of  greater  value  than  the  stamp  required  by 
law,  shall  be  valid  and  effectual,  provided  such  stamp  diall 
be  of  the  denomination  required  by  law  for  such  msiru- 
ment,  &c* 

An  unstamped  bill,  or  one  improperly  stamped,  camiot 
be  read  to  thejuryi  as  evidence  of  the  contract,  or  any  part 
of  it,  in  respect  of  which  the  plaintiff  sues. 

Where  partners  resident  in  Ireland  signed  and  indorsed  a 
copper-plate  impression  of  a  bill  of  exchange,  leaving  bhinks 
for  the  date,  sum,  time  when  payable,  and  name  of  the 
drawee,  and  transmitted  it  to  B.  in  England  for  his  use,  who 
filled  up  the  blanks  and  negotiated  it :  held  that  this  waa  to 
be  considered  a  bill  of  exchange  by  relation  from  the  time  of 
the  signinff  and  indorsing  in  Ireland,  and  conaeqnentiy  lliat 
an  Englisn  stamp  was  not  necessary*.  But  a  Inll  of  ex- 
change* drawn  in  England  upon  a  person  abroad,  but  ac- 
cepted by  lum,  payable  in  England,  is  an  inland  biU,  and  re-^ 
quires  a  stamp  as  such.  Indorsee  of  a  bill  of  exchange/ 
against  tiie  acceptor^.  It  appeared  at  the  trials  that  the  bill 
which  was  drawn  on  a  proper  stamp,  was  originally  dated  on 
the  2nd  September,  17^3,  payable  twenty-one  days  after  date; 
and,  while  it  continued  in  the  hands  of  the  drawer,  it  was 
altered  with  the  consent  of  the  acceptor,  to  be  made  payable 
ffty-one  days  after  date,  and  afterwards  with  the  like  consent 
was  again  restored  to  twenty-one  days  after  date,  and  the  date 
brought  forward  from  the  2nd  to  the  14th  September.  This 
last  iteration  was  made  on  the  30th  September,  the  bill  being 
then  over  due  according  to  the  original  tenor  of  it ;  after 
these  alterations,  it  was  negotiated,  and  came  into  the  hands 
of  plaintiff.  Lord  Kenyon,  C.  J.  non-suited  the  plaintiff; 
and,  on  a  motion  to  set  aside  the  non-suit,  the  court  were 
clearly  of  opinion,  that  the  nonsuit  was  proper ;  for  that,  at 
die  time  when  tiie  last  alteration  was  made,  the  operation  of 
the  bill,  as  it  originally  stood,  was  quite  spent ;  that  it  was  a 
new  and  distinct  transaction  between  the  parties ;  and  that 
therefore  there  ought  to  have  been  a  new  stamp.  The  plaintiff* 
declared  as  indorsee  of  a  bill  of  exchange  against  the  acceptor^ 

X  See  Farrv.  Price,  1  Bast's  R.  55,  and  a  Amner  ▼.  Clark,  3  Cr.  M.  and  R. 

Taylor  v.  Hague,  2  East's  R.  4 14.  468 ;  I  Oale,  191. 

y  Jardine  v.  Payne,  I  B.  and  Ad.  663.  b  Bowman  v.  Pfichol,  5  T.  R.  537. 

in  effect  overruling^  Bishop  v.  Cham-  c  Cardwell  v,  Martin,  9  East,  190.  See 

bre,  1  Danson  and  Lloyd,  83.  also  Bathe  y.  Taylor,   15  East,  412. 

z  Snaithv.  Mingay,  1  M.  and  S.  87.  S.  P. 

recognized  by  Parke,  J.  Holdsworth 

V.  Hunter,  10  B.  and  C.  456. 
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and  it  appeared  that  the  bill  in  question,  which  was  drawn  by 
Giles  and  Co.,  on  the  3rd  of  June,  1807^  payable  to  their  own 
order,  and  accepted  by  the  defendant  at  three  months'  date, 
was  exchanged  by  him  with  Giles  and  Co.  for  their  accept- 
ance of  a  biU  drawn  by  the  defendant  for  the  same  sum  at 
eighty-five  days,  payable  to  his  order,  the  object  being  that 
Giles  and  Co.  should  put  the  defendant  in  cash  before  his  ac- 
ceptance became  due.  On  .the  23rd  of  June,  before  Giles 
and  Co.  or  the  defendant  had  passed  the  respectiye  securities 
to  any  other  person,  it  was  agreed  to  procrastinate  the  pay- 
ment of  the  bills  by  post-dating  them  the  23rd  of  June,  in* 
stead  of  the  3rd.  The  court  were  of  opinion,  that  the  altera- 
tion rendered  a  new  stamp  necessary ;  observing,  that  the  de* 
livery  of  tiie  bill  by  the  drawer  to  the  acceptor,  and  the 
re-delivery  of  it  for  a  valuable  consideration,  such  as  the 
exchange  of  acceptances,  has  been  held  to  be,  since  Cowley  v. 
Dunhpf  7  T.  U;  565,  a  negotiation  of  the  bill ;  that  the  several 
drawers  were  mutual  purchasers  of  each  other's  acceptances ; 
and,  as  the  alteration  was  made  while  the  bill  was  in  this 
course  of  negotiation,  and  after  it  had  continued  so  twenty 
days,  (during  which  time  it  was  in  the  power  of  the  drawer 
and  payee  to  have  passed  it  to  any  tiiird  person,)  it  was  in 
e£Fect  drawing  a  new  bilL  So  where  a  promissory  note,  pay* 
able  by  the  defendant  to  the  plaintiff  or  order^,  was  originally 
expressed  to  be  for  value  received^  but  tiie  day  after  it  had 
been  signed  and  delivered  by  defendant  to  plaintiff,  it  was  by 
consent  of  the  parties  altered,  by  tiie  addition  of  the  words 
/or  the  goodwill  of  the  lease  and  trade  of  Mr.  F,  K.  deceased; 
it  was  holden,  that  as  the  alteration  was  material,  as  well  be- 
cause it  was  evidence  of  a  fact  which,  if  necessary  to  be 
inquired  into,  must  otherwise  have  been  proved  by  different 
evidence,  as  also  because  it  pointed  out  the  particular  conside«» 
ration  for  tiie  note,  and  put  the  holder  upon  mquiring,  whetiier 
that  consideration  had  passed;  and  as  such  alteration  was 
made  after  tiie  note  haa  issued,  a  new  stamp  was  necessary. 
An  alteration,  made  with  tiie  assent  of  the  defendant,  tiie  ac- 
ceptor, and  before  tiie  bill  was  negotiated,  has  been  holden^ 
not  to  be  a  re-issuing,  so  as  to  require  a  fresh  stamp.  An 
objection,  on  tiie  ground  of  the  insufficiency  of  the  stamp, 
cannot  be  taken  after  payment  of  money  into  courts 

Omission  of  Date. — Regularly,  every  bill  of  exchange 
ought  to  be  (kted :  but  in  the  following  cases,  where  the  day 
of  the  date  was  omitted  in  tiie  declaration,  the  court  said  tiiey 
would  intend  the  bill  to  bear  date  on  the  day  when  it  was 

d  Knill  V.  Williams,  10  East,  431.  f  Israel  v.  Benjamin,  3  Campb.  40. 

e  Leykariff  V.  Ashford,  12  Moore,  281. 
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made.    A  date  is  not  of  the  substance  of  a  deed,  for  if  k 
want  a  date,  or  have  a  false  or  impossible  date,  as  the  30th  of 
February,  yet  the  deed  is  good.     Goddarfs  case,  2  Co.  5.  a. 
Case  on  a  foreign  bill  of  exchange  payable  at  double  usance 
from  the  dates^,  and  it  was  alleged  that  the  party  beyond  the 
sea  drew  the  bill  on  a  certain  day,  and  that  die  same  was 
presented  to  and   accepted  by  the  defendant.    Exception, 
that  the  date  of  die  bill  was  not  set  forth.    The  court  said^ 
that  they  would  intend  the  bill  dated  at  the  time  of  drawing 
it.    Judgment  for  plaintiff.     So  where  in  the  first  count  of 
the  declaration  it  was  stated^,  that  the  defendant  heretofore 
to  wit,  on  the  15th  day  of  September,   1800,  drew  a  bill  of 
exchange,  bearing  date  the  day  and  year  aforesaid,  payable 
two  months  after  date;    llie  second  count  stated,  thsfc  the  de- 
fendant afterwards,'  to  wit,  on  the  same  day  and  year  afore- 
said, drew  a  certain  bill  of  exchange,  payable  two  months 
afler  date.     On  writ  of  error,  after  judgment  by  default,  it 
was  objected,  that  the  second  count  could  not  be  sustained, 
because  the  date  of  the  bill  was  not  stated ;  that  although,  in 
De  la  Courtier  v.  Bellamy ,  the  court  held,  that  it  might  be 
intended  that  the  date  of  the  bill  was  the  day  of  the  drawing, 
yet  there  the  day  of  drawing  was  expressly  stated ;  whereas 
m  this  case  it  was  to  be  collected  only  from  words  of  reference 
to  the  first  count,  in  which  the  day  of  drawing  was  laid  under 
a  ^'to  wit.''     But  the  court  were  of  opinion,  that  this  case 
was  not  distinguishable  firom  De  la  Courtier  t.  Bellamy ,  and 
that  they  might  well  intend  the  date  to  have  been  the  day  of 
drawing  stated  in  the  first  count.    The  defendant,  on  the 
4th  May,  1810,  drew  a  bUl  of  exchange,  which  he  dated  on 
the  11th  May,  1810,  payable  sixty-five  days  b&i&c  date,  and 
delivered  it  to  the  payee,  who,  after  indorsing  it  for  a  valuable 
consideration  to  the  plaintiff  on  the  fifth  of  May,  died  on  tie 
same  day.     It  was  holden,  that  the  pkdntiff  was  entitled 
through  this  indorsement  to  recover  against  the  drawer^     In 
the  case  of  a  bill  dated  on  a  Sunday^,  the  court,  in  the  ab- 
sence of  evidence,  would  not  presume  the  acceptance  to  have 
been  written  on  that  day ;  and  even  if  it  had,  such  an  act 
would  not  be  an  act  of  ordinary  calling  within  stat.  29  Car.  2. 
c.  7- 

Alteration  of  Date. — ^A  bill  of  exchange  was  drawn  on  de- 
fendant on  the  26th  March,  1788,  payable  three  months  after 

g  De  la  Courtier  v.  Bellamy,  2  Show.  Giles  v.  Bourne,  6  M.  and  S.  73. 

422.  S.  P.  on  demurrer, 

li  Hague  V.  French,  Exchequer  Cliam-  i  Pasraorc  v.  North,  13  Ei\»t,  617. 

her,  in  error,  3  ]3o8.  and  Pul.  173.  k  Legbie  v.  Levi,  1  Cr.  and  J.  180. 
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date  to  J«  S.  and  accepted  by  defendant^.  After  aeceptancey 
and  while  the  bill  remained  m  the  hands  of  J.  S.  die  payee, 
the  date  of  the  bill  was  altered  by  some  person  imknown, 
from  the  26th  March,  1788,  to  the  20th  March,  1788,  with- 
out the  authority  or  privity  of  defendant :  J.  S.  the  payee, 
afterwards  indorsed  the  bill  so  altered  to  the  plaintiffs  for  a 
valuable  consideration.  It  did  not  appear  that  plaintiffs  knew 
of  the  alteration  at  the  time  when  die  bill  was  indorsed  to 
them.  Payment  having  been  refused,  plaintiffs  sued  the  de- 
fendant as  acceptor,  llie  declaration  contained  two  special 
counts,  one  on  a  bill  dated  the  20th  March,  1 788,  the  other 
on  a  bill  dated  the  26th  March,  1788,  and  the  money  counts. 
Special  verdict.  The  case  was  argued  twice  in  B.  R.  after 
which  the  court  (Buller,  J.  dissentient,)  gave  judgment  for 
defendant,  on  the  ground  that  the  alteration  of  the  instrument 
had  avoided  it.  So  if  the  word  ^'  date''  be  inserted,  instead 
of  the  word  "  sight,''  Long  v.  Mowey  Kenyon,  C.  J.  3  Esp. 
N.  P.  C.  155.  So  where  a  bill°^  having  been  accepted  gene- 
rally, the  drawer,  without  the  consent  of  the  acceptor,  added 
the  words  ^^  payable  at  Mr.  B.'s,  Chiswell  Street."  But  a 
mere  correction  of  a  mistake,  as  by  inserting  the  words  ^^  or 
order,"  in  furtherance  of  the  intention  of  the  parties,  will  not 
vitiate  the  bill.  Kersfiaw  v.  Cox,  Le  Blanc,  «f.  3  Esp.  N.  P. 
C.  246 ;  BrtUt  v.  Picard,  I  R.  and  M.  37.  S.  P.  So  where 
two  persons  being  jointly  indebted  to  another,  agreed  to  give 
him  a  bill  of  exchange,  to  be  drawn  by  one  of  the  debtors, 
and  accepted  by  the  other,  instead  of  which  they  sent  him  a 
promissory  note,*  made  by  the  one  and  indorsed  by  the  other, 
which  he  immediately  returned  to  be  altered  into  a  bill  of  ex- 
change, which  was  done  accordingly :  it  was  holden,  that  such 
alteration,  only  fulfilling  the  terms  of  the  agreement,  might 
be  considered  as  the  correction  of  a  mistake,  and  did  not 
render  a  new  stamp  necessary,  the  instrument  never  having 
been  negotiated  as  a  promissory  note.  Webber  v.  Maddocks, 
3  Campb.  1.  See  Cole  v.  Partin,  12  East,  471.  So  if  the 
alteration  be  not  in  the  time  of  payment,  sum,  &c.  or  other 
material  part,  the  bill  will  not  be  affected  by  it.  Hence, 
wrijking  on  the  bill  the  place  where  it  was  to  be  paid,  before 
the  bill  was  negotiated,  at  the  request  of  the  payee,  has  been 
liolden  not  to  destroy  the  vaUdity  of  the  bill.  TVapp  v* 
Spearman,  Kenyon,  C.  J.  3  Esp.  N.  P.  C.  57*  Jacobs  v. 
Hart,  2  Stark.  N.  P.  C.  45.    Lord  EUenborough,  C.  J.  6  M. 

1  Master  and  others  v.  Miller,  4  T.  R.  in  Master  v.  Miller  was  not  confined 

320,  affirmed  on  error  in  Exchequer  to  negotiable  instruments." 

Chamber,  2  H.  Bl.  141,  recognized  in  m  Cowie  and  another  v.  Halsall,  4  B. 

Powel  V.  Divett,  15  East,  32,  where  and  A.  1U7.    See  also  Desbrow  v. 

Le  Blanc,  J.  says,  <<  that  the  decision  Weatherley,  6  C.  &  P.  768. 
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and  S.  142.  8.  P.    Stevena  t.  Uoydy  1  M.  and  Malk.  292. 
So  where  in  an  action  by  the  indorsee,  against  the  acceptor 
of  a  bill,  it  appeared  that,  after  the  bill  had  been  accepted  by 
the  defendant,  the  words  '^  Prescott  and  Co.'^  had  been  written 
under  his  name  by  the  drawer,  without  his  knowledge  or  as- 
sent, the  plaintiff  having  refused  to  take  the  bill  unless  these 
words  were  added.     Lord  Ellenborough  held,  that  as  the  ad- 
dition of  these  words  did  not  alter  the  responsibihty  of  the 
acceptor,  he  was  still  liable.    Marsan  y.  Petit,   1   Campb. 
82.  n.     So  where  the  acceptor  had  made  the  bill  payable  at 
his  own  house,  and  some  time  after  delivery  to  payee,  at  the 
request  of  payee,  altered  the  place  of  payment  to  a  banker's; 
it  was  holden'^  to  be  immaterial.    Three  persons  joined  a» 
drawer,  acceptor,  and  first  indorser,  in  making  an  accommo- 
dation bill;  and  it  was  afterwards  issued  for  value  to  J.  S. 
Previously  to  its  being  issued,  its  date  had  been  altered :  it 
was  holden,  that  the  acceptor,  having  assented  to  the  altera- 
tion when  he  was  informed  of  it,  it  was  no  answer  to  an 
action  on  the  bill  against  him,  that  the  bill  had  been  so  altered 
without  the  consent  of  the  drawer  and  first  indorser,  and  that 
a  firesh  stamp  was  not  necessary  in  consequence  of  such  alte- 
ration, the  DiU  having  been  altered  berore  it  was  issued  in 
point  of  law.    An  accommodation  bill  is  not  issued  until  it  is 
m  the  hands  of  some  person  who  is  entitled  to  treat  it  as  a 
security  available  in  law.     Doumes  v.  Richardson,  5  B.  and  A. 
674.     JSut  in  all  these  cases  it  lies  on  the  plaintiff  to  show 
that  the  alteration  was  made  previous  to  the  note  being  is- 
sued.   Johnson  v.  Duke  of  Marlborough,  2  Stark.  313.     If 
upon  a  bill  being  presented  for  acceptance,  the  drawee  alters 
it  as  to  the  time  of  payment,  and  accepts  it  so  altered : 
although  the  drawer  and  indorser  are  thereby  discharged,  yet 
if  the  holder  acquiesces  in  such  alteration  and  acceptance,  the 
bill  will  be  good  as  between  the  holder  and  acceptor**.     But 
if,  after  a  bill  has  been  drawn  and  indorsed,  and  before  it  is 
accepted,  the  drawee  alter  it  by  postponing  the  time  of  pay- 
ment, it  renders  the  bill  voidP.     So  where  a  bill  was  delivered 
by  the  drawee  to  the  payee,  and  aft;erwards  its  date  was 
altered  by  an  agreement  oetween  the  payee  and  drawee  before 
acceptance,  in  an  action  by  payee  against  acceptor,  it  was 
holden  void^  under  the  stamp  laws,  for  it  was  negotiated  when 
delivered  by  die  drawer  to  payee.    But  where  drawer  sued 
acceptor  upon  a  biU  and  failed,  in  consequence  of  having 
altered  the  bill  in  a  material  part,  he  may  still  recover  on  the 


• 


n  Walter  v.Cubley,  2  Cr.  and  M.  151 ;    p  Outhwaite  ▼.  Luntley,    4  Campb. 

4  Tyrw.  87.  179. 

o  Paton  V.  Winter,  1  Taunt.  420.  q  Walton  ▼.  Hastings,  4  Campb.  223. 
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counts  on  the  original  consideration.    Atkinson  v.  Hawdan, 
2  Ad.  &  EIL  628. 

Of  the  Person  to  whom  the  BiU  is  made  payable. — Regu- 
laily  a  bill  of  exchange  ought  to  be  made  payable  to  a  real 
person^  but  if  it  be  drawn  payable  to  a  fictitious  payee  or  or- 
der^ and  indorsed  in  his  name,  by  concert  between  the  drawer 
and  acceptor,  it  will  be  considered  as  a  bill  payable  to  bearer^ 
and  may  be  declared  on  as  such  in  an  action  by  an  innocent 
indorsee  for  a  valuable  consideration  against  the  drawer. — 
Cottis  and  others  v.  Emett,  1  H.  BL  313  ;  or  against  the  ac- 
ceptor— Gibson  and  another  v.  Minet  and  another,  1  H.  BL 
569.  But  see  contr.  the  opinions  of  Eyre,  C.  J.  and  Heath,  J. 
1  H.  Bl.  p.  598,  625,  with  whom  Lord  Thurlow,  Ch.  con- 
curred. But  if  the  circumstance  of  the  payee  being  n  ficti- 
tious person  is  unknown  to  the  acceptor^,  he  cannot  be  de- 
clared against  on  the  bill,  either  as  a  oill  payable  to  bearer,  or 
to  the  order  of  the  drawer.  Where  the  drawer  subscribed 
himself  as  Thomas  Wilson,  when  his  name  was  Thomas  Wil- 
son Richardson,  it  was  holden ',  that  he  was  not  to  be  es- 
teemed to  have  committed  a  forgery,  unless  it  were  proved 
that  the  omission  of  his  surname  was  for  purposes  of  fiuud. 

Words  ^^or  order. ^^  The  negotiability  of  a  bill  of  ex- 
dtange  depends  on  its  being  made  payable  to  A.  or  older,  or 
to  A.'s  order,  or  to  A.  or  bearer.  See  post,  on  the  transfer  of 
bills  of  exchange.  A  bill  payable  to  A.'s  order  is  tiie  same 
as  if  it  were  made  payable  to  A.  or  order^,  and  maf  be  de- 
clared on,  without  alleging  that  A«  did  not  make  any  order 
for  the  payment  of  the  bill  to  any  other  person  \  Ia  HUl  v, 
LewiSf  Saik.  133.  exception  was  taken  that  a  bill  vas  pay- 
able to  de&ndant  only,  without  the  words  ^^or  hii  order,'' 
and  therefore  not  assignable  by  the  indorsement ;  and  Holt, 
C.  J.  agreed  that  the  indorsement  of  this  bill  did  lot  make 
Aim  that  drew  the  bill  chargeable  to  the  indorsee;  for  the 
words  '^or  his  order,''  give  authority  to  the  plantiff^  to 
assign  it  by  indorsement ;  and  it  is  an  agreement  by  the  first 
drawer  that  he  would  answer  it  to  the  assignee ;  btt  the  in- 
dorsement of  a  bill  which  has  not  the  words,  ^^or  hs  order," 
IS  good  or  of  the  same  effect  between  the  indorser  aid  the  in- 
dorsee, to  make  the  indorser  chargeable  to  the  indonee. 

^  Valme  reenvedL"-— ^The  essence  of  a  bill  of  exdiange  is, 
that  it  is  negotiable  or  payable  to  order,  and  that  it  b  payable 
generally,  not  out  of  a  particular  fund.      It  is  rot  essen- 

r  Bennett  v.  Farnell.  1  Campb.  130.        u  Smith  v.  M'Clure,5  Eaa,  376. 
s  Schultz  V.  AsUey,  2  N.  C.  644.  x  Q.  Payee, 

t  Per  Holt,  C.  J.  12  Mod.  310. 
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tiaUy  necessary  to  insert  the  words  ''value  received V  But 
if  they  are  omitted  in  inland  bills,  the  holder  cannot  avail 
himself  of  the  provisions  of  9  and  10  W.  3.  c.  17^  and  3  and  4 
Ann,  c.  9.  s.  4.  A  bill  of  exchange  is  presumed  to  be  made 
upon  a  good  and  valuable  consideration  ;  and  in  actions  not 
between  immediate  parties  some  suspicion  must  be  cast  on 
the  plaintiff^s  title  before  he  can  be  compelled  to  prove  what 
consideration  he  has  given  for  it.  A  mere  notice  given  by 
the  defendant  to  the  plaintiff,  that  he  will  be  required  at  the 
trial  to  prove  the  consideration,  is  not  sufficient  to  cast  this 
burden  on  the  plaintiff^.  When  suspicion  is  cast  on  the 
plaintiff's  title  by  showing  that  some  previous  holder  has 
been  defrauded  out  of  it,  the  plaintiff  must  prove  what  consi- 
deration he  gave  for  it\  In  actions  between  immediate  par- 
ties, the  illegality  or  want  of  consideration^  may  be  insisted 
on  byway  of  defence  to  an  action  on  the  bill.  In  other 
cases,  bills  of  exchange  are  made  void  by  express  statute. 
''  As  between  the  drawer  and  payee,  the  consideration  may 
be  gone  into,  yet  it  cannot  between  the  drawer  and  indorsee ; 
and  the  reason  is,  because  it  would  be  enabling  either  of  the 
original  parties  to  assist  in  a  fraud;''  per  Ashhurst,  J.  in 
lAckbarrow  v.  Mason,  2  T.  R.  71*  i^ce  an  anonymous  case 
in  chancery,  Comyns,  43.  where  Sommers,  Lord  Keeper, 
held,  that  the  drawer  of  a  bill  of  exchange,  though  given 
without  consideration,  was  not  entitled  to  relief  against  a 
third  person,  to  whom  it  was  assigned  for  a  just  debt.  See 
also  SwUing  v.  Briggs,  Bull.  N.  P.  274,  where  it  is  said, 
that  it  s&ems  a  reasonable  distinction  which  has  been  taken 
between  an  action  between  the  parties  themselves,  in  which 
evidence  may  be  given  to  impeach  the  promise,  and  an  action 
by  or  agiinst  a  third  person,  viz.  an  indorsee  or  an  acceptor. 
See  also  Puget  de  Bras  v.  Forbes  and  another^  coram  Lough- 
borough, C.  J.  1  Esp.  N.  P.  C.  117.  There  must,  however, 
be  a  total  failure  of  consideration  to  constitute  a  defence  in  an 
action  brought  by  the  drawer  against  the  acceptor ;  and,  con- 
sequently, circumstances  amounting  to  proof  only  of  a  partial 
failure,  vdll  afford  no  answer  to  action  brought  by  indorsee 
against  acceptor.  Afann  v.  Lent,  10  B.  and  C.  877*  See 
ante,  168  n.,  and  Obbardy.  Betham,  ]  M.  and  Malk.  483,  as 
to  distindtion  between  a  contract  and  security  in  this  respect. 

By  sta;.  9th  Ann  c.  14.  s.  1  ^^AU  notes,  biUs,  &c.  where 

7  White  V.  [.edwick,  4  Doug.  247,  on        Clarke  t.  Elliott,  B-  R.  London  SH- 
demurrer  to  the  declaration.      Per        tings  a(>er  M.  T.  52  G.  3.  S.  P 
Lord  Eileiiborough,  C.  J.  in  Grant    a  Kees  v.  M.  of  Headfort,  2  Campb. 
▼.  DaCoffa,  3  M.andS.  352.  574 

z  Reynoldsv.  Chettle,  2  Campb.  690.    b  Puget  de  Grai  v.  Forbes,  1  Esp.  N. 

P.  i;.  117. 
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the  whole  or  any  part  of  the  consdderation  was  for  money  or 
other  valuable  things  won  by  gaming^  &c.  were, made  yoid^  as 
by  Stat.  16.  Car.  2.  c.  7*  certain  gaming  contracts  were ;  and 
the  consequence  of  these  enactments  was;  that  even  an  inno- 
cent indorsee  coidd  not  maintain  an  action^  in  any  of  those 
cases  which  fell  within  their  provisions.  But  the  statute  9 
Ann.  c.  14.  only  avoided  securities  for  money  won  or  lost  at 
play^  and  does  not  extend  to  cases  of  mere  loans  without  any 
security  taken ;  and  stat.  16  Car.  2.  c.  7*  s.  S.  only  avoids  con^ 
tractSy  for  m(»iey  hsi  at  play ;  consequently  an  action  for 
money  lent  may  be  maintained,  although  it  should  appear 
that  the  money  was  lent  by  the  plaintiff  to  the  defendant,  for 
the  purpose  of  gaming  with  him,  {Barfeau  v.  Walmsley,  8tr. 
1249.  per  Lee,  C.  J.)  or  to  pay  a  debt  at  a  horse-race,  (AMnr 
brook  V.  Holly  2  Wils.  309 ;  or  at  the  time  and  place  of  |^y, 
Robiftsan  v.  Bland,  2  Burr.  1077*  WettenhaU  v.  Wood,  1  Esp. 
N.  P.  C.  18.  S.  P.  per  Kenyon,  C.  J.)  Although  there  is  not 
any  substantive  clause  in  the  stat.  9  Ann.  c.  14.  which  avoids 
the  contract,  yet  the  2nd  sec.  of  that  stat.  gives  the  loser 
a  power  to  recover  back  money  or  goods,  of  the  value  of 
jCIO.  lost  at  any  imlawful  game,  by  action  brought  within 
three  months ;  but,  after  the  expiration  of  three  months,  the 
loser  cannot  recover  such  goods  or  money  from, the  winner, 
although  the  winner  can  shew  no  titla  to  them  except  what 
arises  n*om  having  won  them.  Vaughan  v.  WhUcomb,  2  N.  R« 
413.  And  money  fairly  lost  at  play  must  be  recovered  in  an 
action  founded  on  the  statute ;  it  is  not  sufficient  to  sue  in 
debt  at  common  law  for  money  had  and  received.  Thistle- 
toood  V.  Cracrofty  1  M.  and  S.  500. 

The  12  Ann.  stat.  2.  c.  16.  s.  1.  enacted  that  all  bonds, 
contracts,  and  assurances,  made  for  payment  of  any  princi- 
pal or  money  lent,  upon  usury,  should  be  utterly  void ;  and 
the  principle  of  Bowyer  v.  Bampton,  was  applied  to  bills  ori- 
ginally given  upon  usurious^  considerations.  But  now  by 
58  Geo.  3.  c.  93.  (10th  June,  1818,)  reciting  that  by  the  laws 
now  in  force,  all  contracts  and  assurances  for  payment  of  mo- 
ney made  for  an  usurious  consideration  are  utterly  void, 
ana  that  in  the  course  of  mercantile  transactions  negotiable 
securities  often  pass  into  the  hands  of  persons  who  have  dis- 
counted the  same  without  any  knowledge  of  the  original  con- 
siderations for  which  the  same  were  given,  and  the  avoidance 
of  such  securities,  in  the  hands  of  such  bond  fide  indorsees 

a  fiowyer  t.  Bampton,  Str.  1155.       b  Lowe  r.  Waller^  2  Doug.  740. 
ShilUto  V.  Tlieed,  7  Bingh.  405. 

VOL.  I.  Y 
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without  notice  is  attended  with  great  hardship  and  injustice; 
it  is  enacted^  that  no  bill  of  exchange  or  promissory  note, 
drawn  or  made  after  the  passing  of  this  act^  shall^  though  it 
may  have  been  given  for  an  usurious  contract,  be  void  in  the 
hands  of 'an  indorsee  for  valuable  consideration^  unless  such 
indorsee  had  at  the  time  of  discounting  or  paying  such  consi- 
deration^ actual  notice  that  such  bill  or  note  had  been  origi- 
nally given  for  an  usurious  consideration^  or  upon  an  usurious 
contract.  And  by  stat.  5  &  6  W.  4.  c.  41.  intituled  '^  An  Act  to 
amend  the  Law  relatang  to  Securities  given  for  Considerations 
arising  out  of  gaming^  usurious  and  certain  other  illegal  trans- 
actions/^ after  reciting  clausesin  the  foregoingand other  statutes 
against  gaming,  usury,  &c.  it  is  enactea,  that  so  much  of  the 
recited  acts  as  enact,  tiliat  any  note,  bitt,  or  mortgage^  shall  be 
absolutely  void,  shall  be  repealed ;  and  that  such  note^  bitty  or 
mortgage,  which  under  those  acts  would  have  been  absolutely 
void,  shall  be  deemed  and  taken  to  have  been  made  for  an 
illegal  ctmaideration ;  and  the  said  several  acts  shaU  have  the 
same  effect  which  they  would  respectively  have  had,  if,  instead 
of  enacting  that  such  note,  billy  or  mortgage,  should  be  abso- 
lutely void,  they  had  provided  respectively  that  every  such  note^ 
bill,  or  mortgage,  should  be  deemed  to  have  been  made  for  an 
illegal  consideration,  with  a  proviso  that  this  statute  shall  not 
affect  any  note,  biU,  or  ^mortgage,  which  would  have  been  good^ 
if  this  act  had  not  passed. 

By  stat.  3  and  4  W.  4.  c.  98.  s.  7*  it  is  enacted  that  no  bills 
or  notes  made  payable  at  or  within  three  months  after  date,  or 
not  having  more  than  three  months  to  run,  shall,  by  reason  of 
any  interest  taken  thereon,  or  secured  thereby,  or  any  agree- 
ment to  pay  or  receive,  or  aUow  interest  in  discounting  or 
negotiating  the  same,  be  void ;  nor  shall  the  liabiUty  of  any 
party  to  any  bUl  of  exchange  or  promissory  note  be  affected, 
oy  reason  of  any  statute  in  force  for  the  prevention  of  usury ; 
and  persons  drawing,  accepting,  indorsing,  or  assigning  such 
bills  or  notes,  or  lending  or  advancing  money,  or  taking  more 
than  the  present  rate  of  legal  interest  in  (jreat  Britain  and 
Ireland,  respectively  for  the  loan  of  money  thereon,  are  ex- 
empted from  the  penalties.  Warrants^  of  attorney  to  secure 
payment  of  such  bills  are  within  the  protection  of  the 
statute. 

Before  the  statute  of  58  Geo.  3.  c.  93.  it  had  beenholden 
that  the  stat.  12  Ann.  c.  16.  applied  to  those  cases  only  where 

c  Connop  v.  Meaks,  2  Ad.  and  £11.  326. 
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the  bill  was  originaliy  given  for  an  usurious  consideration  s^  for 
if  the  bill  was  fair  and  legal  in  its  inception^  an  indorsement 
by  the  payee  for  an  usurious  consideration  would  not  avoid 
it  in  the  hands  of  a  subsequent  bond  fide  holder;  but  if  a  bill 
had  been  drawn  upon  an  agreement  between  one  of  the  ori- 
pnal  parties  to  it^  and  a  person  not  a  party  to  itS  that  the 
latter  should  get  it  discoimted  by  another  person  like^dse  not 
a  party  to  the  bill,  upon  usurious  terms,  and  it  was  so  dis- 
counted accordingly,  the  bill  was  void  for  the  usury,  in  the 
hands  of  an  innocent  indorsee;  and  in  such  case  the  bill  was 
void,  although  the  drawer,  to  whose  order  it  was  payable,  was 
not  privy  to  the  usurious  agreements  So  where  a  bill  of  ex- 
change affected  by  usury  was  in  the  hands  of  an  innocent 
holder,  who  on  being  inrormed  of  the  usury,  took  a  fresh  bill 
in  Ueu  of  it,  drawn  by  one  of  the  parties  to  the  original  usury^ 
and  accepted  by  a  tmrd  person  for  the  accommodation  of  the 
other  party;  it  was  holden^  that  he  could  not  maintain  an  ac- 
tion against  the  acceptor  of  this  substituted  bill.  If  an 
usurious  security  be  given  for  a  legal  pre-existing  debt,  al- 
though the  security  is  void,  the  debt  is  not  extinguished^ 
Where  a  party  is  compelled  to  take  goods  in  discounting  a  bill 
of  exchange,  a  presumption  arises  that  the  transaction  is 
usurious;  and  to  rebut  this  presmnption,  evidence  must  be 
given  of  the  value  of  the  goods  by  the  person  who  has  sup- 
plied the  goods™  and  sues  on  the  bill.  But  where  in  discount- 
mg  a  bill,  a  proposal  is  made  that  goods  shaU  be  taken, 
although  such  proposal  originate  with  the  plaintiff,  yet  if  the 
other  party  readily  accedes  to  it,  conceiving  that  he  shall  make 
a  profit  by  the  transaction,  the  presumption  is,  that  the  goods 
are  charged  beneath  their  value,  and  it  lies  upon  the  defen- 
dant to  prove  the  contrary,  if  he  would  impeach  the  plaintiff^s 
title  to  the  bill  on  the  ground  of  usury^^. 

In  cases  where  the  illegality  of  the  consideration  is  such  as 
does  not  fall  within  the  statute  against  gaming,  the  holder 
cannot  be  affected  wi&  the  transaction  between  the  original 
parties,  unless  he  either  had  notice,  or  took  the  bill,  after  it 
became  due,  from  a  person  who  had  notice  of  the  illegal  con- 
sideration for  which  the  bill  was  given.  See  Peacock  v. 
Rhodes,  Doug.  632.  Steers  v.  LasJdey,  6  T.  R.  61.  Brown  v. 
Turnery  7  T.  R.  630.  Day  v.  Stuart,  6  Bingh.  109. 

g*  Parr  t.  Eliason  and  others,  1  East's  k  Chapman  v.  Black,  2  6.  and  A.  688. 

R.  92.  See  also  Daniel  v.  Cartony,  1-  Phillips  v.  Cockayne,  SCampb.  119. 
S.  P.  per  Kenyon,  C.  J.  Middlesex  per  Bayley,  J.  Sutton  t.  Toomer,  7 
Sitting^,  1  Esp.  N.  P.  C.  274,  B.  and  C.  4 19.  S.  P. 

h  Young  V.  Wright,  1  Campb.  14].  m  Davis  ▼.  Hardacre,  2  Campb.  376. 

i  Ackland  t.  Pearce,  2  Campb.  599.  n  Combe  v  Miles,  2  Campb.  653. 
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Gambling  transactions  in  foreign  fiinds  are  not  within  the 
Stat  7  Geo.  2.  c.  8.®  nor  are  foreign  secunties.P  A  plea,  to  an 
action  by  drawer  against  acceptor^  that  the  bill  was  given  for 
goods  sold  by  the  plaintiff  a  foreigner,  to  the  defendant,  for 
less  than  the  real  value,  to  be  smuggled  into  this  kingdom, 
was  holden^  bad,  on  special  demurrer,  a  foreigner  not  being 
bound  to  respect  the  revenue  laws  of  this  country.  N.  The 
foreigner  had  not  taken  any  personal  part  in  the  transaction. 

A  bill  may  be  negotiated  after  it  is  due,  unless  there  be  an 
agreement  for  the  purpose  of  restraining  it,  Charles  v.  Mars- 
deuy  1  Taunt.  224.  But  a  party  taking  a  bill  of  exchange  or 
note  after  it  is  due,  takes  it  subject  to  all  the  equity  to  which 
the  party  from  whom  he  had  it  is  liable.  In  Broum  v.  Da- 
viesy  3  T.  R.  82.  it  was  said  by  Buller,  J.  that  generally  when 
a  note  is  due,  the  party  receiving  it  takes  it  on  the  credit  of 
the  person  who  gives  it  to  him.  To  this  position  Kenyon, 
C.  J.  agreed,  with  the  addition  of  this  circumstance,  that  if  it 
appeared  on  the  face  of  the  note  to  have  been  dishonoured, 
or  if  knowledge  could  be  brought  home  to  the  indorsee  that  it 
had  been  so.  See  Mr.  J.  Lawrence's  approbation  of  the  fore- 
going rule  in  Boehm  v.  Stirling^  7  T.  R.  431.  In  Taylor  v. 
Mather^  3  T.  R.  483.  n.  Buller,  J.  said,  that  it  had  never 
been  determined  that  a  bill  or  note  was  not  negotiable  after  it 
became  due,  but  if  there  were  circumstances  of  fraud  in  the 
transaction,  and  it  came  into  the  hands  of  plaintiff  by  indorse- 
ment, after  it  became  due,  he  had  always  left  it  to  the  jury, 
upon  the  slightest  circumstance,  to  presimie  that  the  indor- 
see was  acquainted  with  the  fraud.  See  also  Timson  v.  Prann 
cUy  1  Campb.  19.  where  the  holder  of  a  note  had  given  a  full 
consideration  for  a  note  afler  it  became  due,  but  was  not  per- 
mitted to  recover  in  an  action  against  the  maker,  the  maker 
having  proved  that  the  note  was  originally  made  without  con- 
sideration. Lord  EUenborough,  C.  J.  observine,  "That  after 
a  note  or  bill  is  due,  it  comes  disgraced  to  the  indorsee,  and 
it  ifi  hiB  duty  to  make  inquiries  concerning  it.  If  he  takes  it, 
though  he  gives  a  fiill  consideration  for  it,  he  takes  it  on  the 
credit  of  the  indorser,  and  subject  to  all  the  equities  with 
which  it  may  be  encumbered. ''  But  the  indorsee  of  an  over- 
due bill  or  note  is  liable  to  such  equities  only  as  attach  on 
the  biU  or  note  itself,  and  not  to  claims  arising  out  of  colla- 
teral matters'^.  But  if  the  plaintiff  has  received  the  bill  from 
a  person  who  could  have  maintained  an  action  on  the  bill^ 

o  W«!l8  V.  Porter,  2  Bingh.  N.  C.  722.    q  Pellecat  v.  Angell»    2  Or.  M.  and 
p  Oakley  v.  Rigrby,  2  Bingh.  N.  C.        R.  311. 
732.  r  btirroiigh  ▼.  Moss,  10  B.  and  C. 

563. 


J 


BILLS  OP  EXCHANGE.  325 

then  the  circumstance  of  the  indorsement,  after  the  bill  be- 
came due^  is  not  sufficient  to  let  in  the  defence  of  an  illegal 
consideration.  Chalmers  y.  Lamon,  1  Campb.  283.  Lord 
EUenborough,  C.  J.  whose  opinion  was  afterwards  confirmed 
by  Court  of  B.  R.  Whoever  takes  a  bill  after  its  dishonour^ 
takes  it  with  all  the  infirmities  belonging  to  it,  Crossley  v. 
Homy  13  ELast,  498.  A  bill  paid  at  maturity  cannot  be  re- 
issued, and  no  action  can  aftierwards  be  maintained  upon  it  by 
a  subsequent  indorsee;  but  if  it  be  paid  and  indorsed  before  it 
becomes  due,  it  will  be  a  valid  indorsement,  in  the  hands  of  a 
bond  fide  indorsee.  Per  Lord  EUenborough,  C.  J.  Burbridge 
V.  Manners,  3  Campb.  194.  If  a  bill  of  exchange,  payable  to 
the  order  of  a  third  person  who  has  indorsed  it,  be  dishonoured 
when  due  and  taken  up  by  the  drawer,  it  ceases  to  be  nego- 
tiable. Beck  V.  Robletfj  1  H.  Bl.  89.  n.  But  it  is  otherwise,  if 
the  bill  be  payable  to  the  drawer's  own  order.  CaUow  v.  Law- 
rence,  3  M.  and  S.  95.     Hubbard  v.  Jackson,  4  Bingh.  390. 

A  bankrupt  in  the  interval  between  the  second  and  third 
meeting  under  his  commission",  gave  a  promissory  note  as  a 
security  for  a  pre-existing  debt  to  a  creditor,  who  was  acting 
as  one  of  the  commissioners  at  the  time,  and  aftierwards  signed 
the  bankrupt's  certificate.  The  debt  for  which  the  security 
was  given  was  not  proved  under  the  commission:  Held,  that 
such  security  was  invalid,  and  that  no  action  could  be  main-- 
tained  upon  it.  So  where  a  bill  was  accepted  upon  an  agree- 
ment between  the  petitioning  creditor,  who  had  sued  out  a 
fiat,  and  the  acceptor  the  bankrupt,  that  the  fiat  should  be 
abaiidoned;  it  was  holden^  illegal  and  void  as  between  the 
parties  and  not  merely  against  creditors,  and  that  an  action 
could  not  be  maintained  upon  it. 


IV.  Of  Presentment  for  Acceptance — Acceptance — Qualified 
Acceptance — Liability  of  the  Acceptor — Non-Acceptance, 
and  Notice  thereof— Protest — Liability  of  the  Drawer 
on  NonrAcceptance. 

Presentment  for  Acceptance. — ^When  a  bill  is  drawn  pay- 
able within  a  certain  time  after  sieht,  it  is  necessary  in  order 
to  fix  the  time  when  the  bill  is  to  be  paid,  to  present  it  to  the 

8  Haywood,  one»  kc,  v.  Chambers,  6    t  Davis  t.  Holdings,  1  M.  &  W.  159^ 
B.  and  A.  753.    See  also  Rose  v.         1  Tyrw.  and  Gr.  371. 
Main,  1  Bingh.  N.  C.  357. 


326  BILLS  OF  EXCHANGE 

drawee  for  acceptance. — In  other  cases^  it  is  not  essentiaUy 
necessary  for  the  holder  to  present  the  bill  before  it  is  due^; 
but  it  is  adyiseable  to  procure  an  acceptance^  if  possible;  for 
by  that  means  another  debtor  is  added  to  the  drawer,  who 
becomes  a  new  security,  and,  consequently,  makes  the  bill 
more  negotiable.  There  is  not  any  fixed  time,  when  a  bill, 
drawn  payable  within  a  certain  time,  after  sight,  shall  be  pre- 
sented to  the  drawee.  But  due  di%ence  must  be  used,  and 
care  taken,  that  the  bill  be  presented  within  a  reasonable 
time.  ^^The  only  rule  which  can  be  applied  to  all  cases  of 
bills  of  exchange  is,  that  due  diligence  must  be  used.  Due 
diligence  is  the  only  thing  to  be  considered,  whether  the  bill 
be  foreign  or  inland,  or  whether  the  bill  be  payable  at  or  so 
many  days  after  sight,  or  in  any  other  manner.''  Per  Bul- 
ler,  J.  2  H.  Bl.  569.  It  seems  that,  whether  due  diligence 
has  been  used,  is  a  question  of  law,  but  dependent  upon 
facts,  viz.  the  situation  of  the  parties,  their  places  of  abode, 
and  the  facility  of  communication  between  them  :  see  Dar- 
bishire  v.  Parker,  6  East,  3. 

Acceptance. — ^When  the  drawee  accepts  a  bill  in  the  most 
usual  form  and  manner,  he  writes  on  the  bill  the  word  ^^  ac- 
cepted,'' and  subscribes  his  name;  or  he  writes  the  word 
**  accepted  "  only,  or  he  subscribes  his  name  only.  Formerly 
an  acceptance,  or  promise  to  accept,  an  existing^  bill,  by 
coUatersu  writing  *,  or  even  by  parol  y,  (except  for  the  pur- 
pose of  charging  the  drawer  of  an  inland  bill  with  damages 
and  costs,  see  3  &  4  Ann.  c.  9,  s.  5.)  was  equally  binding  with 
an  acceptance  on  the  face  of  the  bill;  provided  the  expres- 
sions used  clearly  and  unequivocally'  meant  an  acceptance  of 
the  bill.  But  now  by  stat.  1  and  2  Geo.  4.  c.  7^.  s.  2.  no 
acceptance  of  any  inland  bill  after  the  1st  of  August,  1821, 
shall  be  sufficient  to  charge  any  person,  unless  such  accep- 
tance be  in  i^Titing  on  such  bill,  or  if  there  be  more  than 
one  part  of  such  bill,  on  one  of  the  said  parts.  A  bill 
drawn  in  Ireland  upon  a  person  in  England,  is  not  an  in- 
land bill  within  the  foregoing  section,  and  consequently  may 
be  accepted*  without  writins  on  such  bill.  The  imion  bc^ 
tween  England  and  Ireland  had  not  the  effect  of  convert- 
ing Irish  bills  drawn  upon  England  from  foreign  into  in- 

t  Qiitty,  67.  been  able   to  find)    ever   shaken. 

u  Johnson  v.  Colling^,  1  East,  98.  Clarke  t.  Cock.    4  East,  57. 

X  PoT;iell  ▼.  Monnier,  1  Atk.  611.    It  y  Lumley  v.  Palmer,  2  Str.  1000.  C. 

was  said  by  Lord  E.leDborough,  C.  J.  T.  H.  74. 

in  Wynne  ▼.  Raikes,  5  East,  520.  z  See  Rees  v.  Warwick,  2  B.  and  A. 

that  Uie  authority  of  this  case  had  113.    Powell  t.  Jones,  1  Esp.  N.  P. 

not  been  (as  far  as  the  court  had  C.  17. 

a  Mahoncy  v.  A&hlin,  2  B.  &  Ad.  47*. 


BILLS  OF  EXCHANGE.  327 

land.  The  legislatare^  which  has  rendered  invalid  parol 
acceptances  on  inland  bills^  has  not  thought  proper  to  alter 
the  law  merchant  with  regard  to  bills  drawn  out  of  Oreat 
Britain.  Hence,  with  regard  to  such  bills,  e.  s.  a  bill 
drawn  at  Gibraltar,  the  parol  acceptance  of  it,  if  satisfactorily 
proved,  in  binding^  on  die  acceptor.  Although,  regularly,  a 
bill  ought  to  be  accepted  before  die  day  on  which  the  money  is 
to  be  paid,  yet  an  acceptance  after  that  day  will  bind  the  drawee; 
and  where  upon  an  acceptance  so  given,  it  was  stated  in  the 
declaration,  that  the  drawee  promised  to  pay  the  money  ac- 
cording to  the  tenor  and  effect  of  the  bill,  the  Court  remsed 
to  arrest  the  judgment  on  account  of  these  words,  observing, 
that  the  effect  of  the  bill  was  the  payment  of  the  money,  and 
not  the  day  of  payment,  and  at  most  they  were  but  surplus- 
age. Jackson  v.  Piggott,  Carth.  459.  Ld.  Raym.  364.  Salk.  127* 
See  also  Mut/ordr.  Walcot,  Ld.  Raym.  574.  Salk.  129.;  re- 
cognized by  Lord  EUenborough,  Wynne  v.  RaikeSf  5  East, 
521.  A  cancellation  by  a  third  person,  through  mistake  of 
an  acceptance,  will  not  avoid  the  oill^ 

Qualified  Acceptance. — A  qualified  acceptance  is,  when  the 
drawee  undertakes  to  pay  the  bill  in  any  other  manner  than 
according  to  the  tenor  and  effect  thereof.  This  species  of  ac-^ 
ceptance,  if  qualified  with  a  condition,  is  called  a  conditional 
acceptance.  The  holder  of  a  bill  may  consider  a  qualified  ac- 
ceptance as  a  nullity,  and  protest  the  bill  for  non-acceptance, 
after  which  he  is  precluded  firom  insisting  upon  it  as  an  ac- 
ceptance^; but  if^the  holder  acquiesces  in  it,  then  such  an 
acceptance  becomes  absolute  only  on  the  performance  of  the 
condition,  which  must  be  averred  in  the  declaration.  If  the 
acceptor  of  a  bill  cancels  his  acceptance^  &nd  the  holder 
causes  it  to  be  noted  for  non-acceptance,  he  thereby  pre- 
cludes himself  from  contending,  that  an  acceptance  of  a  bill 
once  made  cannot  be  retracted  m  point  of  law.  Whether  an 
acceptance  once  made  could  be  cancelled  by  the  acceptor, 
while  the  bill  remained  in  his  hands,  was  considered  as 
doubtful.  Lord  Kenyon,  C.  J.  is  said  to  have  determined  at 
nisi  prvusy  that  it  could  not.  See  6  East,  200,  and  15  East, 
20.  But  it  has  since  been  solemnly  determined  that  it  can. 
Cox  V.  TVoy,  5  B.  and  A.  474.  If  an  agreement  to  accept  is 
conditional,  and  a  third  person  takes  the  bill,  knowing  of  the 
conditions  annexed  to  the  agreement,  he  takes  it  subject  to 
such  conditions.  Per  Lord  Mansfield  C.  J.  delivering  the 
opinion  of  the  court,  in  Mason  v.  Hunt^  Doug.  299.     If  a  bill 

b  Canepa  ▼.  Larios,  2  Knapp,  276.  d  Sproat  v.  Matthews,  1  T.  R.  182. 

c  Raper  ▼.  Birkbeck,  \b  East,  17.  e  BentiiMik  v.  Dorian,  6  East,  199. 
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be  accepted,  payable  at  A/s,  who  is  the  acceptor's  banker'^  the 
party  taking  such  special  acceptance,  (which  he  is  not  bound 
to  do,)  thereby  impliedly  agrees  to  present  it  for  payment 
within  the  usual  banking  hours,  at  the  place  where  it  is  made 
payable;  and  if  he  present  it  after  such  hours,  without  effect,  it 
IS  no  evidence  of  the  dishonour  of  the  bill  so  as  to  charge  the 
drawer.  But  eight  o'clock  in  the  evening  will  not  be  consi* 
dered  as  an  unseasonable  hour  for  demanding  payment  at  the 
house  of  a  private  merchant  who  has  accepted  a  bill^;  so 
although  the  house  be  shut  up^,  and  on  ringing  and  knock- 
ing no  answer  was  given.  See  post,  stat.  1  and  2  Geo.  4.  c 
78.  s.  1. 

The  following  cases  will  illustrate  the  nature  of  qualified 
acceptances. 

Defendant  accepted  a  bill  of  exchange,  to  pay  it  when  foods 
consigned  to  Um^,  and  for  which  the  bill  was  drawn,  were 
sold.  Plaintiff  counted  upon  the  custom  of  merchants.  After 
verdict  for  plaintiff,  it  was  moved  in  arrest  of  judgment, 
that  this  acceptance,  depending  on  the  contingency  of  the 
sale  of  goods,  was  not  within  the  custom  of  merchants  or  ne- 
gotiable. But  the  court  (aft:er  consideration)  held  it  good ; 
for  though  the  plaintiff  might  have  reftised  to  take  such  an 
acceptance,  yet  he  might  submit  to  take  it  And  it  would 
affect  trade  if  fiEM^rs  were  not  allowed  to  use  this  caution, 
when  bills  are  drawn  before  they  have  an  opportunity  to  dis- 
pose of  the  goods.  So  where  defendant  accepted  a  bill  of 
exchange  upon  account  of  the  ship  Thetis,  when  in  cash  /or 
the  said  vessePs  cargo\  and  the  plaintiff  averred,  that  at  the 
day  when  the  bill  became  payable,  the  defendant  was  in  cash 
for  the  said  ship's  carso;  it  was  objected,  in  arrest  of  judg- 
ment, that  the  defendant  was  not  Uable  by  this  conditional 
acceptance;  but  the  court  overruled  the  oDJection.  So  an 
answer  that  the  bill  would  not  be  accepted  till  a  navy  bill 
was  paid^,  was  holden  a  conditional  acceptance  to  pay  when 
the  navy  bill  should  be  discharged.  So  when  the  answer 
was,  '^  it  will  not  be  accepted  until  the  ship  with  the  wheat 
arrives  from  Scotland;"  mis  was  holden™  to  import  a  pro- 
mise to  accept  the  bill  on  the  arrival  of  the  cargo;  and  that 
the  cargo  having  arrived,  the  defendant  was  liable  as  ac- 
ceptor. 

f  Parker  v.  Gordon,  7  East  385.  i  Smith  v.  Abbott,  Str.  1 153 

g  Barclay   v.  Bailey,  2  Campb  528.  k  Julian  v.  Shobrooke,  2  Wila.  9. 

Morgan  V.  Davison,  1  Stark.  N.  P.  1  Pierson  v.  Dunlop,  Cowp.  571. 

,C.  ]14.  m  Miln  t.  Prest,  4  Camp.  393. 
b  Wilkins  v.  Jadis  2  B.  ft  Ad.  188. 
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Whether  an  acceptance  be  conditional  or  absolute,  is  a 
question  of  law>^.  Defendant  accepted  a  bill  of  exchange 
to  pay  part  of  the  sum  of  money  mentioned  in  the  biU^';  this 
was  holden  to  be  valid,  although  it  was  contended,  that  such 
partial  acceptance  was  not  witiiin  the  custom  of  merchants. 
if  the  payee  of  a  bill  annexes  a  condition  to  his  indorse- 
ment before  the  biU  has  been  accepted,  the  drawee,  who 
afterwards  accepts  it,  is  bound  by  that  condition;  and  if  the 
condition  is  not  performed,  the  property  in  the  bill  reverts  to 
the  payee,  and  he  may  recover  the  contents  against  the  ac- 
ceptorP. 

lAabilUy  of  the  Acceptor, — The  acceptor,  by  reason  of  his 
acceptance,  which  is  primd  fade  evidence  ojt  his  having  in 
his  hands  effects  of  the  drawer  to  answer  the  amount  of  the 
bill,  is  considered  as  the  principal  debtor,  and  primarily  liable 
to  all  the  parties  to  the  bill;  and  an  express  agreement  only 
will  discharge  him.  The  acceptor  undertakes  to  pay  the 
sum  specified  in  the  bill,  and  interest  according  to  me  legal 
rate  of  interest  where  the  bill  becomes  due;  but  his  engage- 
ment does  not  extend  any  further;  consequentiy  the  acceptor 
of  a  foreign  bill  is  not  liable  for  re-exchange*.  It  never  was 
doubted,  that  any  party  to  tiie  bill  (except  the  drawer)  might 
maintain  an  action  against  the  acceptor,  if  the  bill  was  not 
duly  honoured.  And  in  Parminter  v.  Symons,  D.  P.  22  Fe- 
bruary, 1748^,  it  was  solemnly  determined,  that  the  drawer 
of  a  bill  of  exchan^  (accepted  generally  by  the  drawee,  hav- 
ing effects  of  the  drawer  in  his  hands,  and  protested  by  the 
payee  for  non-payment,  and  afterwards  paid  by  the  drawer) 
might  maintain,  in  his  own  name,  and  without  an  assign- 
ment from  the  payee,  a  special  action  on  the  case  against  the 
acceptor,  and  recover  the  money  so  paid.  If  the  holder  of 
a  biU  of  exchange  brings  separate  actions  against  an  acceptor^ 
drawer,  and  indorser,  at  the  same  time,  the  court  will  stay 
the  proceedings  in  any  stage  of  the  action  against  the  drawer, 
or  any  of  the  indorsers,  upon  payment  of  the  amount  of  the 
bill  and  costs  of  that  particular  action;  but  will  not  stay  pro- 
ceedings in  the  action  against  the  acceptor,  except  on  the 
terms  of  his  paying  the  costs  in  aU  the  actions,  because  he  is 
the  original  defaulter  and  the  occasion  of  all  those  costs.   The 

n  Sproat  v.  Matthews.  1  T.  R.  182.  of  Kingr*!  Bench,  which  ii  reported  m 

o  Wesrerslofib  T.  Keene,  Str.  214.  1  Wils.  186. 

p  Robertson  v.  Kensington,  4  Taunt,  a  Smith  v.  Woodcock,  Same  t.  Dud- 

30.  ley,  4T.  R  691.  Gonflrmed  by  Ano- 

a  Woolsey  v.  Crawford,  2  Campb.  445.  nym.  H.  40  G.  3.  6.  R. 
t  Parminter  v.  Simons,  4  firo.  P.  C. 

604.  affirming  judgment  of  the  Court 
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holder  of  a  bill  of  exchange^,  having  been  infoimed  that  the 
acceptor  had  not  receiyed  any  consideration  for  it,  and  that 
he  had  accepted  the  bill  merely  to  accommodate  the  drawer^ 
for  several  years  after  it  became  due^  received  interest  upon 
the  bill  from  the  drawer,  and  neglected  to  call  upon  the  ac- 
ceptor for  payment.  At  length  he  brought  an  action  against 
the  acceptor,  and  it  was  holden,  that  it  would  well  lie;  and 
Bidler,  J.  said,  that  nothing  but  an  express  agreement  would 
discharge  an  acceptor;  and  the  plaintiff's  conduct  in  this  case 
only  meant,  that  he  would  try  to  recover  the  amount  of  the 
bill  fram  the  drawer,  who  was  the  true  debtor,  if  he  could. 
But  the  holder  of  the  bill  may  discharge  the  acceptor  by 
parol". 

The  drawee  (who  was  also  the  payee,)  of  a  foreign  bill  of 
exchange  drawn  in  three  parts,  accepted  and  indorsed  one 
part  to  a  creditor,  to  remain  in  his  hands  until  some  other  se- 
carity  was  given  for  it;  and  afterwards  accepted  and  indorsed 
another  part,  for  value,  to  a  third  person.  The  acceptor  sub- 
stituted another  security  for  the  part  first  accepted,  where- 
upon it  was  given  up  to  him:  it  was  holden*',  that  the  holder 
or  the  part  secondly  accepted  was  entitled  to  recover  on  the 
bill  against  the  acceptor.  An  acceptance  in  blank^*  is  suffi- 
cient to  charge  the  acceptor,  where  the  bill  is  afterwards 
drawn  in  pursuance  of  his  authority.  The  forgoing  stat.  1 
and  2  6. 4.  c.  7B.  s.  2.  does  not  affect  such  an  acceptance;  per 
Lord  Lyndhurst,  C.  B.  As  to  the  mode  of  pleading  a  qualified 
acceptance,  see  Lyon  v.  Walls j  9  Bingh.  660. 

Non-acceptarice  and  Notice  thereof. — If  a  bill  is  presented^ 
and  an  acceptance  reftised,  or  qualified  acceptance  only  offered 
or  any  other  default  made,  due  diligence  must  be  used  in 
giving  notice  thereof  to  the  drawer,  if  the  holder  means  to  re- 
sort to  liim  for  payment;  and  this  rule  ought  to  be  observed, 
although  the  bill  presented  for  acceptance  be  a  bill  payable  at 
a  certain  time  after  date;  for  although  it  be  not  necessary  to 
present  a  biU  of  this  description  for  acceptance  at  aU,  yet  if  it 
be  presented  and  dishonoured,  notice  becomes  requisite  in  the 
same  manner  as  upon  non-payment:  and  it  is  not  sufficient 
to  give  notice  of  the  non-acceptance  at  the  same  time  with 
the  notice  of  non-paymentP.     But  the  omission  of  notice  of 

1  Dinj^vall  ▼.  Duiuter,    Dong.  247.  m  Whatiey  ▼.  Tricker,  1  Campb.  35. 

Parker  v.  Leigh,  2  Stark.  N.  P.  C.  n  Holdsworth  ▼.  Hunter,  10  B.  &  C. 
228.  S.  P.  Lord  Ellenborough,  C.  J,        449. 

See  also  Adanu  v.  Gregg,  2  Stark,  o  Leslie  v.  Hastings,  1  M.  &  Rob.  119. 

N.  P.  C.  531.  and  Farquhar  v.  Sou-  p  Rosoow  v.  Hardy,  2  Campb.  458. 
they,  M.  &  Malk.  14.  but  see  1  Marsh,  R.  613.  and  Dunn 

v«  O'Keeffe,  5  M.  and  S.  282. 
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Bon-acceptance  will  not  vitiate  the  remedy  against  the  drawer 
at  the  suit  of  a  subsequent  bond  fide  indorsee  for  a  valuable 
consideration  without  notice^  who  was  not  in  possession  of  the 
bill  at  the  time  of  the  dishonour^.  The  notice  of  the  disho- 
nour, which  may  be  by  letter',  must  be  given  within  a  reason- 
able time".  What  is  reasonable  time  appears  to  be  a  question 
of  law  dependent  on  facts,  viz.  the  situation  of  the  parties,  the 
place  of  their  abode,  and  the  facility  of  communication  between 
them.  Where  the  parties  reside  in  London,  each  party  has  a 
day  to  give  notice^.  In  Muilman  v.  jyEguino^  2  H.  nL  565. 
which  was  the  case  of  a  foreign  bill  drawn  payable  in  the  East 
Indies,  a  certain  time  after  sight;  the  court  determined,  that 
it  was  not  necessary  to  send  notice  of  the  dishonour  by  an  ac- 
cidental foreign  ship,  which  sailed  thence,  not  direct  for  En- 
gland; but  that  it  was  sufficient  to  have  sent  notice  by  the 
£rst  regular  English  ship  which  sailed  for  England,  consider- 
ing the  latter  in  the  nature  of  a  regular  post  between  the  two 
countries. 

On  the  10th  September,  1820,  a  bill  drawn  by  defendant 
on  6.  at  Rio  Janeiro,  payable  at  sixty  days  after  sight,  was 
«old  in  the  London  money  market  by  the  defendant's  order, 
and  purchased  by  the  plaintiff,  who  kept  it  in  his  own  posses- 
sion until  the  first  of  February,  1831,  when  it  was  again  sold 
by  the  plaintiff,  in  the  market,  and  put  into  circulation;  the 
rate  of  exchange  fell  immediately  after  the  purchase  by  the 
plaintiff  and  continued  lower  down  to  the  time  when  the  plain- 
tiff sold  the  bill.  The  drawee  having  failed  before  present- 
ment, plaintiff  after  paying  his  indorsee  the  amount,  sued  the 
defendant,  the  drawer;  it  was  holden^,  that  the  jury  were  pro- 
perly directed  to  consider  whether,  due  regard  beinff  had  to 
the  interests  of  both  drawer  and  holder,  fiiere  had  been  un- 
reasonable delay  on  the  part  of  the  plaintiff  in  forwarding 
the  bill  for  acceptance,  or  putting  it  into  circulation,  and  the 
jury  having  found  for  the  plainti^  the  court  reftised  to  disturb 
the  verdict. 

Notice  to  Drawer. — ^The  rule  which  requires  notice  to  be 
given  within  a  reasonable  time  by  the  holder  of  a  bill  of  ex- 
change to  the  drawer,  of  the  drawee's  reftisal  to  accept,  is  cal- 
culated for  the  benefit  of  the  drawer,  in  order  that  he  may, 
upon  receiving  such  notice,  withdraw  his  effects  out  of  the 

q  Dunn  ▼.  O'Reeffe,  ub.  sup.  t   Smith  v.  Mullet,  2  Campb.  208.  See 

T  Adm.  per  Eilenborou|^h,  C.  J.  5  Esp.        also  Jameson  ▼.  Swinton,  2  Campb. 

N.  P.  C.  167.  373. 

s  Barbishire  v.  Parker,  6  East,  3.  u  Mellishv.  Rawdon,   9  Bingh.  416; 

2  M.  &  be.  570. 
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hipids  of  the  drawee.    On  this  rule^  however,  an  exception 

has  been  engrafted^,  viz.  that  it  is  not  necessary  to  give  such 
notice  to  the  drawer,  where  the  drawer  has  not  any  effects  in 
the  hands  of  the  drawee,  at  the  time  when  the  bill  is  draum; 
because  in  this  case,  the  drawer  cannot  sustain  any  injury 
from  the  want  of  such  notice;  but  if  the  drawer  has  effects  in 
the  hands  of  drawee,  at  the  time  the  bUl  was  drawny,  though  it 
.  does  not  appear  to  what  amount^  and  though  such  effects  are 
withdrawn  oefore  the  bill  can  be  presented,  the  circumstance 
of  there  not  being  effects  in  the  hands  of  the  drawee,  at  the 
time  when  the  bill  is  presented  for  acceptance,  and  refused,  will 
not  supersede  the  necessity  of  notice;  for  it  would  be  very 
dangerous  and  inconvenient,  merely  on  account  of  the  shifting 
of  a  balance,  to  hold  notice  not  to  be  necessary;  it  would  be 
introdumng  a  number  of  collateral  issues,  in  every  case  upon  a 
bill  of  exchange,  to  examine  how  the  account  stood  between 
the  drawer  and  (hrawee,  firom  the  time  the  bill  was  drawn  down, 
to  the  time  it  was  dishonoured.  So  if  the  drawer  has  effects 
in  the  hands  of  the  drawee,  at  any  time  between  the  drawing 
of  the  bill  and  its  becoming  due,  he  is  entitled  to  notice,  al- 
though he  had  not  any  such  effects  at  the  time  of  bill  drawn.' 

In  Shaw  v.  Cro/ty  sittings  after  T.  T.  1798,  Chitty  on  Bills, 
98.  Kenyon,  C.  J.  said,  diat  it  did  not  make  any  difference 
who  gave  notice  to  the  drawer  of  the  dishonour  of  the  bill ; 
and  uiere  ruled  a  notice  from  the  acceptor  sufficient,  observ- 
ing, that  the  only  end  of  the  notice  was,  that  the  drawer 
might  have  recourse  to  the  acceptor.  See  also  Jameson  v. 
Swinton,  2  Campb.  373,  where  Lawrence,  J.  ruled,  that  the 
drawer,  who  had  received  due  notice  of  dishonour  from  the 
first  indorsee,  was  liable  to  the  second  indorsee,  who  had 
merely  riven  notice  to  his  indorser.  And  in  Rosher  v.  Kieran, 
4  Campb.  87;  which  was  an  action  by  indorsee  against  drawer. 
Lord  EUenborough  held  it  sufficient  to  prove  mat  defendant 
had  notice  of  dishonour  £rom  the  acceptor.  But  see  ex  parte 
Barclay,  7  Ves.  jun.  598,  contra,  per  Eldon,  Ch.  and  Stewart 
V,  Kennett,  2  Campb.  177;  per  EUenborough,  C.  J.  where 
notice  was  by  a  mere  stranger.  It  may  be  observed,  that  in 
the  case  of  ex  parte  Barclay,  'the  attention  of  the  court  was 
not  directed  to  Lord  Kenyon's  opinion  in  Shaw  v.  Croft. 
But  this  point  is  now  quite  settled  in  Chapman  v.  Keane, 
4  Nev.  and  Mann.  607,  hi  which  it  was  holden,  that  it  is  suffi- 
cient if  the  notice  be  given  by  any  person  who  is  a  party  to  the 

X  Walwyn  t.  St.  Quintin,  1  Boa.  and    y  Orr  t.  Maginnis,  7  East,  359.  Black- 
Pul.  652.    Rogers  v.  Stephens,  2  T.        han  t.  Doren,  2  Campb.  503. 
R.  713.  z  Hammond  v.   Dufrene,    3  Campb. 
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bill,  and  that  it  need  not  proceed  either  immediately  or  deri- 
vatively from  the  holder.  "  It  is  not  necessary  to  say,  whether 
the  rule  which  dispenses  with  notice  in  cases  where  the  drawer 
has  no  effects  in  the  hands  of  the  drawee,  was  wisely  adopted 
or  not.  That  rule  certainly  proceeds  upon  the  ground  of 
fraud  in  the  drawer ;  and  the  courts  have  said,  that  where  the 
drawer  has  been  guilty  of  fraud,  he  shall  not  claim  the  protec- 
tion of  those  rmes  which  were  introduced  for  the  benefit  of 
drawers  acting  bond  fide.  When  a  person  draws  a  bill  upon 
another,  who  has  no  effects  in  his  hands,  he  is  not  entitled  to 
notice  of  its  being  dishonoured,  since  he  must  know,  without 
such  notice,  that  funds  have  not  been  provided  to  answer  it.^' 
Per  Chambre,  J.  in  Clegg  v.  Cotton^  3  Bos.  and  Pul.  230. 
In  Walwyn  v.  SU  Quintin,  1  Bos.  and  Pul.  652,  Eyre,  C.  J. 
said,  it  might  be  a  proper  caution  to  bill-holders  not  to  rely 
on  it  as  a  general  rule,  that  if  the  drawer  had  not  any  effects 
in  the  bands  erf  the  acceptor,  notice  was  not  necessary.  The 
cases  of  acceptances  on  the  faith  of  consignments  from  the 
drawer,  not  come  to  hand,  and  the  case  of  acceptances,  on 
the  ground  of  fair  mercantile  agreements,  might  be  stated  as 
exceptions,  and  there  might  possibly  be  many  others.'  See 
also  Cleggv.  Cotton^  3  Bos.  and  Pul.  239,  where  A.  the  agent 
in  America  of  B.  in  England,  drew  a  bill  upon  B.  and  in- 
dorsed it  to  C.  also  residing  in  America,  who  indorsed  it  over. 
Before  the  bill  became  due,  A.  having  reason  to  believe  that 
B.  would  fEul,  lodged  property  belonging  to  B.  in  the  hands 
of  C.  to  answer  the  bill  in  case  it  should  be  returned,  C.  un- 
dertaking to  restore  the  same  whenever  it  should  appear  that 
he  was  exonerated  from  the  bill.  Acceptance  and  payment 
of  the  bill  were  refused,  but  no  notice  was  given  to  A. ;  held, 
that  A.  was  discharged :  Heath,  J.  observing,  that  no  doubt 
the  rule  ^i^pensing  with  notice  proceeded  on  the  ground  of  a 
supposed  fraud ;  but  that  eround  was  not  applicable  to  a  case 
wheye  an  a^ent  diew  upon  his  principal,  liidess  under  very 
particular  circumstances.  See  mrther  on  this  subject  the 
opinion  of  Lord  Ellenborough,  C.  J.  in  Braum  v.  Maffey, 
15  East,  221,  and  Thackray  v.  Blacketty  3  Campb.  165.  In 
this  last  case.  Lord  E.  held,  that  the  drawer  having  effects  in 
hands  of  acceptor  before  bill  became  due,  was  entitied  to  no- 
tice, although  he  had  not  such  effects  at  time  of  bill  drawn. 
See  also  Rucker  v.  HiUer,  3  Campb.  217 ;  16  East,  43.  S.  C. 
See  also  Claridge  v.  DaUoUy  4  M.  and  S.  226.  The  insol- 
vency of  the  acceptor?,  although  within  the  knowledge  of 
the  drawer,  will  not  supersede  the  necessity  of  notice  to  the 

g  Eftdaile  t.  Sowerby,  11  East,  114. 
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drawer^  of  the  dishonour  of  the  biU.  Although  the  holder 
may  have  lost  his  remedy  against  the  drawer^  by  laches,  in 
not  giving  notice,  yet  a  subsequent  promise  to  the  holder,  by 
the  drawer,  that  he  will  see  the  bill  paid,  will  enable  the 
holder  to  maintain  an  action  on  the  bill^. 

Notice  to  Indorser, — If  the  holder  of  a  bill  of  exchange 
looks  to  the  indorser  for  payment,  it  is  incumbent  on  him  to 
give  notice  of  the  dishonour  of  the  bill  within  a  reasonable 
time,  otherwise  the  indorser  will  not  be  Uable.  In  Blesard 
V.  Hirst  and  another y  5  Burr.  2670,  it  was  holden,  that  the  in- 
dorsee of  an  inland  bill  of  exchange,  who  had  neglected  to 
give  notice  to  his  indorser  of  the  dbrawee^s  refusal  to  accept 
\mtil  a  month  had  elapsed,  in  the  course  of  which  the  drawer 
became  a  bankrupt,  could  not  recover  against  such  indorser. 
Lord  Mansfield,  C.  J.  said,  in  this  case,  5  Burr.  2672,  that 
there  was  not  any  difference  in  this  respect  between  an  inland 
and  a  foreign  bill. 

The  holder  of  a  bill  before  it  was  due  having  tendered  it 
for  acceptance,  which  was  refused,  kept  it  till  due,  taithotU 
gimnff  notice  of  non-acceptance^  when  it  was  tendered  for 
payment  and  refused,  and  then  immediately  returned  it  to 
the  second  indorser,  who,  not  knowing  of  the  laches,  took  up 
the  bill ;  it  was  holden,  that  his  ignorance  of  the  laches  of 
the  former  holder  did  not  entitle  him  to  recover  against  the 
first  indorser,  who  set  up  such  defence*.  With  respect  to 
the  drawer,  it  has  been  observed,  that  want  of  effects  in  the 
hands  of  the  drawee,  at  the  time  of  bill  drawn,  will  supersede 
the  necessity  of  notice ;  but  with  respect  to  Uie  indorser,  as 
he  has  not  any  concern  with  the  accounts  between  the 
drawer  and  drawee,  notice  of  non-acceptance  must  be  given 
to  him  by  the  holder,  of  the  bill,  although  the  drawer  has  not 
any  effects  in  the  hands  of  drawee^.  In  Tindal  v.  Brown, 
1  T.  R.  167,  an  action  was  brought  by  indorsee  against  in- 
dorser of  a  promissory  note.  The  defendant  had,  within  a 
reasonable  time  after  default  of  payment  of  the  note,  received 
notice  thereof  from  the  maker ;  but  the  plaintiff,  the  holder, 
had  not  given  the  defendant  notice  until  two  days  afler  the 
.bill  had  become  due.  On  this  ground  the  court  held,  that 
the  plaintiff  could  not  recover,  and  that  due  notice  ought  to 
be  given  by  the  holder  himself  to  the  indorser  within  a  rea- 
sonable time  after  default  of  payment;  Buller,  J.  observing^ 

b  Hopes  V.  Alder,  6  East,  16.  n.     See  k  GoodaU  ▼.  DoUey,  1  T.   R.  712. 

also  post,  p.  335.  Wilkes  v.  Jacks,  Peake's  N.  P.  C. 

i   Roscow  V.  Hardy,  12  East,  434.  But        202.  S.  P.  Per  Kenyon,  C.  J. 

see  Dunn  v.  0'Keeife>  ante,  p.  331. 
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^that  the  purpose  of  giving  notice  to  the  indoner  is  not 
merely  that  the  indorser  should  know  that  the  note  is  not 
paid,  for  he  is  chargeable  only  in  a  secondary  degree ;  but  to 
render  him  liable,  you  must  show  that  the  holder  looked  to 
him  for  payment,  and  gave  him  notice  that  he  did  so«  The 
notice  by  another  person  to  the  indorser^  can  never  be  suffi- 
cient ;  but  it  must  proceed  Jrom  the  liolder  himself.^  The 
preceding  case  of  Tlndal  v.  Brown  was  cited  by  Eldon,  Ch. 
m  ex  parte  Barclayy  7  Ves.  jun.  598,  and  the  same  rule  was 
applied  by  him  to  the  case  oi  the  drawer,  thereby  overruling 
the  opinion  of  Lord  Kenyon,  C.  J.  in  S?iaw  v.  Crojty  Chitty, 
98,  and  ante,  p.  332,  which  case,  however,  was  not  noticed 
either  in  the  argument  or  by  the  court  in  ex  parte  Barclay, 
And  see  Chapman  v.  Keane^  4  Nev.  and  Mann.  607,  ante, 
p.  332,  overruling  Tindal  v.  Brotmiy  as  to  this  point.  The 
exception  to  the  general  rule  dispensing  with  notice  where 
there  are  not  eflfects  in  the  hands  of  the  drawee,  is  confined  to 
actions  brought  against  the  drawer,  and  the  indorser  is  in  all 
cases  entitled  to  notice.  Per  Lord  Kenyon,  C.  J.  in  Wilkes 
v.  Jacks,  Peake's  N.  P.  C.  202.  A  subsequent  promise  by 
the  indorser,  is  a  waiver  of  the  objection  for  want  of  notices 
und  it  is  immaterial  whether  such  promise  be  made  to  the 
plaintiff,  or  to  a  third  person"^,  who  neld  the  bill  at  the  time ; 
out  a  subsequent  proposal  by  the  indorser  to  pay  the  bill  by 
instalments,  made  without  knowledge  of  aU  circumstances  rela- 
tive to  the  bill  having  been  dishonoured,  has  been  holden  not 
to  be  a  waiver  of  the  objection  for  want  of  notice>^.  The  role 
requiring  notice  to  be  given  even  to  the  indorser,  is  applicable 
only  to  fBdr^*  transactions,  where  the  bill  has  been  given  for 
value  in  the  ordinary  course  of  trade.  In  an  action  against 
the  payee  of  a  note,  it  appeared,  that  the  note  was  not  pre- 
sented for  payment  till  the  day  after  it  became  due,  and  that 
no  notice  was  given  till  five  days  after  such  presentment ;  but 
it  also  appearing,  that  the  defendant  save  no  value  for  the 
note,  that  he  lent  his  name  merely  to  give  it  credit,  and  that 
he  knew  at  the  time  that  the  maker  was  insolvent,  it  was 
holden,  that  the  plaintiff  was  entitled  to  recover.  De  Bert  v. 
Atkin»(my  2  H.  Bl.  336.  So  in  Sisson  v.  ThomUnsony  London 
Sittings,  17th  December,  1805.  MSS.  Lord  Ellenborough 
C.  J.  ruled,  on  the  authority  of  the  preceding  case,  that  where 
the  indorser  has  not  given  any  consideration  for  a  bill,  and 

1  Peake*8  N.  P.  C.  202.  Lundie  v.  Ro-        15  East,  275,  as  to  what  shall  be  evi- 
bertson^  7  East,  231.  S.  P.  recog-        dence  of  a  waiver  of  the  objection, 
nized  in  Jones  t.  Moiigan,  2  Campb.    m  Potter  v.  Rayworth,  13  East,  417. 
475.    See  also  Hopley  v.  Diifmne,    n  Goodall  ▼.  DoUey,  1  T  R.  712. 

o  De  Bert  ▼.  Atkinson,  2  H.  fil.  836. 
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knows  at  the  time  that  the  drawer  has  not  any  effects  in  the 
hands  of  the  drawee,  he  (the  indorser,)  is  not  entitled  to  no- 
tice of  the  non-payment  as  a  bond  fide  holder  for  a  valuable 
consideration  would  be.  But  see  Smith  v.  Beckett  13  East, 
187^  and  Brawn  y.  Maffey,  15  Ekist,  216,  in  which  last  case  it 
was  holden,  that  an  indorser  is  entided  to  notice  of  dishonour, 
although  he  has  not  received  any  value  for  his  indorsement,  if 
he  did  not  know  that  the  bill  was  an  accommodation  bill  in 
its  inception. 

In  addition  to  notice,  it  was  formerly  holden,  that  an  in- 
dorsee could  not  sue  his  indorser  until  he  had  demanded  pay- 
ment of  tlie  drawer^  on  the  ground  that  the  indorser  was  only 
a  warranter  for -the  payment  of  the  drawer ;  but  this  doctrine 
has  been  overruled,  and  it  is  now  settled,  as  well  in  the  case 
of  a  foreign  as  in  that  of  an  inland  bill,  that  such  a  demand 
is  not  necessary,  as  appears  from  the  following  cases. 

Case  on  a  foreign  bill  of  exchange  by  an  indorsee  against 
the  indorserP.  On  general  demurrer,  it  was  objected  that 
plaintiff  had  not  shewn  a  demand  on  the  drawer,  in  whose 
de&ult  only  the  indorser  warrants.  After  two  arguments,  the 
court  was  of  opinion,  that  the  declaration  was  good  enough ; 
that  to  require  a  demand  upon  the  drawer,  would  be  laying 
such  a  clog  on  these  bills  as  would  deter  all  persons  nrom 
taking  them ;  that  as  to  the  notion  which  had  prevailed,  that 
the  indorser  warrants  only  in  default  of  the  drawer,  there  was 
not  any  colour  for  it ;  for  every  indorser  was  in  the  nature  of 
a  new  drawer,  and  at  nisi  prhu  the  indorsee  was  never  put 
to  prove  the  hand  of  the  first  drawer.  Tlie  same  point  was 
ruled  in  the  case  of  an  inland  bill  of  exchange,  in  HeyUn  v» 
Adamson^  2  Burr.  669.  There  is  a  dictum  of  Lord  Hardwicke, 
Ch.  to  the  same  effect  in  Lake  v.  H<xyes,  1  Atk.  281,  as- 
signing the  same  reason,  viz.  that  every  indorser  is  as  a  new 
drawer. 

Foreign  bills  of  exchange  ou^ht  to  be  presented  to  the 
drawee  by  a  notary  public,  (to  whom  credit  is  given,  because 
he  is  a.  public  officer,)  and  acceptance  demanded^.  If  the 
drawee  refuses  to  accept  the  biU*",  then  the  notary  ought  to 
draw  a  protest  for  non-acceptance.  In  Cromwell  and  another 
V.  Hynson,  2  Esp.  N.  P.  C.  511,  Kenyon,  C.  J.  ruled, 
that  when  notice  of  non-acceptance  was  given  to  the  in- 
dorser of  a  foreign  bill,  it  was  not  necessary  that  such  notice 

p  Bromley  t.  Fratier,  Str.  441.  r  Per  Holt,  C.  J.  6  Mod.  29.    Buller 

q  Per  Buller,  J.  in  LefUey  t.  Mills,  4        v.  Crippft. 
T.  R.  175. 
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should  be  accompanied  with  a  copy  of  the  protest  for  non- 
acceptance. 

Protest, — ^A  protest  on  an  inland  bill  of  exchange  was  not 
necessary  until  the  latter  end  of  King  William's  reign.  The 
frequent  delays  of  payment  of  such  bills  having  been  found 
to  be  very  inconvenient  in  the  course  of  trade  and  commerce, 
it  was  enacted  by  stat.  9  and  10  W.  3.  c.  17,  that  "where  bills 
of  exchange  (of  £5  or  upwards,  payable  at  a  certain  time 
after  date*,  and  expressed  to  be  for  value  received,)  are 
drawn  in,  or  dated  at,  any  place  in  England,  Wales,  or  Ber- 
wick-upon-Tweed, upon  any  persons  of  or  in  any  other  place, 
in  such  cases,  after  presentation  and  acceptance,  by  wider- 
writing  the  bills  imder  the  parties'  hands,  and  after  the  expi- 
ration of  three  days^  after  the  time  when  the  same  shall 
be  due,  on  reftisal  or  neglect  of  payment  thereof,  the  party, 
to  whom  t^e  said  bill  is  made  payable,  his  agent,  &c.  may 
cause  the  same  to  be  protested  by  a  notary  public,  and 
in  default  of  such  notary,  by  any  other  substantial  person 
of  the  place,  in  the  presence  of  two  witnesses ;  the  protest 
to  be  written  under  a  copy  of  the  bill  in  die  following 
form :'' 

Know  all  men^  tJiat  /,  A,  B.  on  the  day  of 

at  the  usual  place  of  abode  of  the  said  have  demanded 

payment  of  the  bill,  of  which  the  above  is  the  copy,  which  the 
said  did  not  pay ;  wherefore,  /,  the  said 

do  hereby  protest  tlie  said  bill;  dated  this  day  of 

By  8.  2,  "  the  protest  is  to  be  sent  within  fourteen  days 
after  the  making  thereof,  or  due  notice  given  thereof  to  the 
party  from  whom  the  bills  due  were  received,  who  is  (upon 
producing  such  protest)  to  repay  the  bills  with  all  interest^ 
and  charges  from  the  day  such  bills  were  protested,  six- 
pence only  to  be  paid  for  the  protest'.  In  de&ult  or  neg- 
lect of  such  protest  or  due  notice,  tlie  person  so  failing 
or  neglecting  shall  be  liable  to  all  costs,  damages,  and  in- 
terest.*' 

This  statute  does  not  take  away  the  party's  action,  where 
there  is  not  any  protest,  to  recover  the  amount  of  the  bill, 
but  it  seems,  that  in  such  case,  he  is  not  entitled  to  recover 
interest  and  charges.     Per  Holt,  C.  J.  in  Brough  v.  Parkins, 

■  Thii  act  does  not  extend  to  bilU  pay-  is  not  recoverable  against  the  drawer, 

able  after  sight.    Leftley  y.  MiUs,  4  Per  Raymond,  C.  J.  Harris  v.  Ben-^ 

T.  R.  170.  son,  Str.   910.    But  see  Windle  t» 

See  4  T.  R.  170.  Andrews,  iniVa,  p.  333. 

u  If  there  be  not  any  protest,  interest  x  4  T,  R.  17U. 

yoL.  I.  Z 
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Lord  Raym.  993.  The  principal  is  recoverable  widiout  imr 
ieresty  per  Lord  Hardwicke,  C.  J.  in  Lumley  v.  Palmer^  Ca. 
Temp.  Hardw.  77-  But  in  Windie  v.  Andrewsy  2  B.  and 
A.  696,  it  was  holden,  that  to  entitle  the  indorsee  of  an  in- 
land bill  of  exchange  to  recover  interest  from  the  drawer,  it 
was  not  necessary  tx)  protest  the  same  for  non-payment.  The 
statute  here  seems  to  give  the  drawer  a  remedy  by  action, 
against  the  party  failing  to  make  protest,  for  costs  and  da- 
mages. Per  Holt,  C.  J.  in  Brough  v.  Parkins,  Lord  Kaym. 
993.  Lord  Hardwicke,  C.  J.  in  Lumley  v.  Palmer^  justly  oIk 
served,  that  this  statute  was  drawn  very  darkly. 

Sect.  5,  "  Provided,  that  no  acceptance  of  such  bill  shall 
be  sufficient  to  charge  any  person,  unless  the  same  bill  be 
underwritten  or  indorsed  in  writing  thereupon,  and  if  such 
bill  be  not  so  accepted,  the  drawer  shall  not  be  liable  to 
pay  any  costs,  damages,  or  interest,  unless  such  protest 
be  made  for  non-acceptance  thereof,  and  within  fourteen  days 
after  such  protest,  the  same  be  sent,  or  otherwise  notice 
thereof  be  given,  to  the  party  from  whom  such  bill  was  re- 
ceived, or  left  in  writing  at  the  place  of  his  or  her  usual 
abode ;  and  if  such  bill  be  accepted,  and  not  paid  before  the 
expiration  of  three  days  aft;er  the  said  bill  shall  become  due, 
the  drawer  shall  not  be  liable  to  pay  any  costs,  damages,  or 
interest,  imless  a  protest  be  made  and  sent,  or  notice  thereof 
given,  in  manner  and  form  above  mentioned ;  nevertheless, 
every  drawer  of  such  bill  shall  be  liable  to  make  payment 
of  costs,  damages,  and  interest,  upon  such  inland  Dili,  if 
any  one  protest  be  made  of  non-acceptance  or  non-pay- 
ment thereof,  and  notice  thereof  be  sent,  given,  or  left  as 
aforesaid.^' 

Sect.  7j  "  If  any  person  accept  any  such  bill  (4)  in  satis- 
fection  of  any  former  debt  or  sum  of  money  formerly  due 
unto  him,  the  same  shall  be  esteemed  a  complete  payment  of 
such  debt,  if  such  person  doth  not  take  his  due  course  to 
obtain  payment  thereof,  by  endeavouring  to  get  the  same  ac- 


(4)  That  is  a  bill  for  5/.  or  upwards,  payable  after  date,  and  ex- 
pressed to  be  for  value  received,  see  s.  4.  Formerly,  a  bill  given  in 
payment  of  a  precedent  debt,  was  not  considered  as  payment,  unless 
the  money  was  paid  by  the  drawee,  although  the  holder  had  neg- 
lected to  present  it  for  payment,  or  to  give  notice  of  non-payment. 
See  12  Mod.  203.  Ca..  Temp.  Holt,  299.  Salk.  124.  See  Bishop  v. 
Rowe,  3  M.  and  S.  362.  and  ante,  p.  136. 


BILLS  OP  EXCHANGE.  339 


oepted  and  paid,  and  make  his  protest,  as  aforesaid,  either  for 
non-acceptance  or  non-payment  thereof/' 

Sect.  8,  ^^  Provided,  that  nothing  herein  contained  shall 
extend  to  discharge  any  remedy  (5)  that  any  person  may 
have  against  the  drawer,  acceptor,  or  indorser  ot  such  bill. 
'^  In  case  any  inland  bills  of  exchangeT  (for  51.  or  upwards, 
payable  at  a  certain  time  after  date,  and  expressed  to  be  for 
value  received)  be  lost  or  miscarried  widiin  the  time  before 
limited  for  payment,  the  drawer  shall  give  other  bills  of  the 
same  tenor  with  those  first  given,  the  persons  to  whom  they 
shall  be  so  delivered,  giving  security  to  the  drawer  to  indem* 
nify  him  in  case  the  biUs  shall  be  found  again.^' 

The  indorsee  of  a  lost  bill,  where  the  biU  has  been  indorsed 
in  blank,  cannot  recover  at  law  against  the  acceptor,  although 
a  sufficient  indemnity  is  tendered' ;  he  must  resort  to  a  court 
of  equity  for  reliefs.  But  where  a  bill  lost  has  a  special  in- 
dorsement upon  it,  an  action  may  be  maintained,  wiuiout  pro- 
ducing the  bill^. 

Liability  of  the  Drawer  on  Non-acceptance. — If  the 
drawee,  on  presentment  for  acceptance,  dishonour  the  bill, 
the  drawer  may  be  called  on  for  immediate  payment.  A 
foreign  bill  of  exchange  was  drawn  payable  at  120  days  after 
sight,  but  when  the  bill  was  presented  for  acceptance,  that 
was  refused ;  upon  which  an  action  was  immediately  brought 
against  the  drawer,  without  waiting  till  the  expiration  of  the 
120  days.  On  the  trial,  the  defendant  objected,  that  he  was 
not  Uable  until  the  expiration  of  the  120  days,  and  oflfered  to 
call  evidence  to  prove,  that  the  custom  of  merchants  was 
such.  But  Lord  Mansfield,  C.  J.  said,  the  law  was  clearly 
otherwise,  and  refused  to  hear  the  evidence.    Bright  v.  Pur- 

y  9  and  10  W.  3.  c.  17.  s.  3  and  Exp.   Greenway,  6  Ves.  jun. 

z  Pienon  v.  Hutchinion,  2  Campb.  812. 

211.     Hansard  v.  Robinson,  7   B.  b  Long  v.  Bailie,  2  Campb.  214.  n. 

and  C.  90.  See  also  Brown  v.  Messiter,  3  M.  and 

a  SeeWalmsIey  ▼.  Child,  1  Ves.  341.  s>.  2S1. 


(5)  "  The  coiLBtraction  of  this  clause  is,  that  it  relates  to  the  re« 
medy  for  the  principal  sum  in  the  bill,  fur  these  two  acts  (viz.  9  and 
10  W.  3.  c.  17,  and  3  and  4  Ann,  c.  9,)  relate  to  and  make  a  provi- 
sion for  protests,  which  are  to  be  followed  witb  interest,  damages, 
and  charges  upon  the  drawer ;  and,  therefore,  this  is  a  very  natural 
proviso,  that  thb  should  not  extend  to  discharge  any  remedy  that 
they  might  have  for  the  principal  sum,  though  there  tvere  no  snch 
protest"  Per  Lord  Hardwicke,  C.  J.  in  Lumley  v.  Palmer,  Ga. 
Temp.  Hardw.  78. 

Z  2 
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Tier,  Bun.  N.  P.  269,  cited  by  EUenborough,  C.  J.  in  JSoflifi- 
ffallg  y.  GIostCTj  3  E^t,  483.  In  MUford  v.  Mayoty  1  Dong* 
55,  where  the  defendant  was  holden  to  bail,  on  an  affidavit  of 
debt,  on  a  bill  of  exchange,  drawn  by  defendant  and  indorsed 
to  plaintiff,  although  the  bill  was  not  due  at  the  time  of  the 
arrest ;  yet  the  drawee  having  dishonoured  the  bill,  the  court 
refused  to  discharge  the  defendant.  In  Macarty  v.  Barrow, 
Str.  949,  (more  fully  and  accurately  reported  from  a  note 
supplied  by  Wilmot,  C.  J.  in  3  Wils.  IJ,  and  from  Ford's 
note,  in  7  East,  437,  n.  (a)  and  recognised  in  FrancU  v. 
Rucker,  Ambl.  672,)  the  defendant  having  drawn  bills  on 
Spain,  which  were  afterwards  protested  for  non-aooeptance^ 
bec^tme  a  bankrupt  before  they  were  returned,  and,  being 
arrested,  he  was  discharged  upon  motion,  on  the  ground  that 
it  was  a  debt  contracted  before  the  bankruptcy,  and  at  the 
verv  instant  when  the  bills  were  drawn,  ^d  in  BalUngalls 
4md  another  v.  Glotter,  3  East,  481,  it  was  adjud^d,  that  the 
indorsee  of  a  foreign  bill  of  exchange  might  bnng  an  action 
against  the  person  who  had  indorsed  it  to  him,  immediately 
on  the  non-acceptance  of  the  drawee,  although  the  time  for 
*which  the  bill  was  drawn  was  not  elapsed,  on  the  ground  that 
everv  indorser  was  in  the  nature  of  a  new  drawer.  And 
Lord  EUenborough,  C.  J.  said,  that;  in  a  late  case  tried  before 
him  at  Guildhall,  it  appeared  to  be  the  universally  received 
law  on  the  continent,  that  an  indorser  was  liable  immediately 
on  the  non-aeceptance  of  the  drawee. 


y.  Of  the  Transfer  of  BiOt  of  Exchange— Of  the  Party  w 
whom  the  Right  of  Tranefer  i$  vested. 

Bills  payable  to  order  (6)  or  to  bearer,  are  negotiable^ 
•and  the  tnmsfer  <9f  them  for  -a  good  and  valuable  considera- 
tion vests  a  right  of  action  in  the  assignee.  It  is  a  rule  of 
the  common  law,  that  choses  in  action  are  not  assignable ; 
but  in  the  case  of  bills  of  exchange  there  is  an  exception  to 


(6)  It  must  be  observed,  that  the  indorsement  of  a  bill  which  has 
'Bot  the  words  '"  or  to  his  order"  is  good,  or  of  the  same  effect  be- 
tween indorBer  and  indorsee  to  make  the  iadorser  chu-geable  to  the 
indorsee.     Per  Holt,  C.  J.  Hill  v.  Lewis,  Salk.  133. 
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this  mle^  and  in  favour  of  commercial  intercourse  they  are^ 
by  the  custom  of  merchants,  assignable  to  a  third  person  not 
named  in  the  bill,  or  party  to  the  contract,  so  as  to  vest  in 
the  assignee  a  right  of  action  in  kis  own  name.  Whether  a 
bill  of  exchange  be  negotiable  or  not,  is  a  question  of  law^ 
In>  respect  of  bills  payable  to  order,  the  custom  has  directed 
that  the  assignment  should  be  made  by  a  writing  on  the  bill, 
called  an  indorsement;  and  in  respect  of  bills  payable  to 
bearer,  that  the  assignment  should  be  constituted  by  delivery 
only  (7).  A  transfer  of  a  bill  of  exchange  by  indorsement  is 
an  act  similar  in  effect  to  making  a  new  bill,  the  iudorser 
being  in  the  nature  of  a  new  drawer^. 

Indorsements  are  of  t\i'o  kinds,  1st.  blank,  2nd.  full  or  special.. 
An  indorsement  in  blank,  which  is  the  most  common,  is  made 
by  writing  the  indorser's  name  on  the  back  of  the  bill,  without 
any  mention  of  the  name  of  the  person  in  whose  favour  the  in- 
dorsement is  made.    Indorsements,  whether  blank  or  special, 
subsequent  to  a  blank  indorsement  by  the  payee,  may  be  struck 
out  even  at  the  trial® ;  consequently  a  remote  indorsee  may  de- 
clare as  the  immediate  indorsee  of'^the  payee  or  first  indorser« 
Indorsees  of  a  biU  of  exchange  against  acceptor.    The  bill 
was  indorsed  in  blank  by  the  payee,  and  after  several  indorse- 
ments it  came  to  one  Jackson,  a  bankrupt,  (whose  assignees 
had  indemnified  defendant)  under  a  special  indorsement  to 
him  or  order.     Jackson,  without  indorsing  the  bill,  sent  it 
to  Muir  and  Atkinson,  who  discounted  it  with  plaintiffs* 
Plaintiffs  had  struck  out  all  the  indorsements   exc^t  the 
first.     Per  Lord  Kenyon,  C.  J.  *'The  fm  holder  of^a  bill 
may  consider  himself  as  the  indorsee  of  tiie  payee,  and  strike 
out  all  the  other  indorsements.    This  special  indorsement 
being  made  afler  the  payee  had  indorsed  it,  cannot  affect  the 
title  of  the  present  plaintiffs.''     Smith  and  others  v.  Clarke, 
Peake's  N.  P.  C.  225 ;  1  Esp.  N.  P.  C.  180.  S.  C.    So  where 

c  Grant  v.  Vaug^haD,  3  Barr.   1523»  field,  C.  J.  2  Burr.  674.    Lord  El- 

1526, 1528.  Icnboroufl^^  C.  J.     3  Last,  482. 

a  Per  Holt,  C.  J.  Skin.  411.     Hard-  e  Theed  v.  Lovel,  Str.  1103. 
wicke/Ch.  1  Atk.  282.    Lord  Mans- 


(7)  If  a  bin  be  payable  to  A.  or  bearer,  and  A.  delivers  it  over  for 
money  received  without  indorsement,  this  is  a  sale  of  the  bill,  and  the 
seller  does  not  become  a  new  security,  for  if  he  had  indorsed  it,  he 
had  become  a  new  security,  and  then  he  had  been  liable  upon  the 
new  indorsement.  Per  Holt,  G.  J.  Governor  and  Company  of  the 
Bank  of  England  v.  Newman,  Lord  Raym.  442  ;  cited  in  Emly  v.  Lye, 
15  East,  7,  and  post,  tit.  Partner. 
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there  were  several  blank  indorsements  intermediate  between 
the  indorsement  by  the  payee  and  the  indorsement  by  the  de- 
fendantj  and  plaintiff  dech^red  that  the  payee  indorsed  the  bill 
to  the  defendant,  who  indorsed  it  to  the  plaintiff;  this  was 
holden  good.  Chater$  v.  Bell^  4  Esp.  N.  P.  C.  210.  Per  Lord 
EUenborough,  C.  J.  If  A.  the  payee  of  a  bill  of  exchange 
indorses  it  in  blank'  and  delivers  it  to  B.,  and  B.  writes  abave 
A/s  indorsement,  "j»oy  the  contents  to  C"  without  subscrib- 
ing his  own  name^  B.  is  not  liable  to  C.  as  an  indorser  of  the 
bill :  for^  in  order  to  make  a  partv  liable  as  an  indorser,  his 
name  must  appear  written  with  intent  to  mdorse.  As  by 
the  law  of  France,  an  indorsement  in  blank  does  not  transfer 
any  property  in  a  bill,  the  holder  of  a  bill  drawn  in  that 
country,  and  indorsed  there  in  blank,  cannots^  recover  against 
the  acceptor  in  the  courts  of  this  countrv.  An  indorse- 
ment in  fiill,  or  special  indorsement,  mentions  the  name  of 
the  indorsee,  as  thus,  "  Pay  the  contents  to  A.  B.'^  and  is 
subscribed  with  the  name  of  the  indorser.  A  full  or  special 
indorsement  contains  in  itself  a  transfer  of  the  interest  in  the 
bill  to  the  person  named  in  such  indorsement.  Poth.  Traite 
du  Contrat  de  Change,  part  1,  chap.  2.  s.  23,  24.  But  a  bare 
indorsement  without  other  words  purporting  an  assignment, 
does  not  work  an  alteration  of  the  property.  Per  Cur.  Luca$ 
v.  HayneSy  Salk.  130.  Clark  having  a  bill  of  exchange  payable 
to  him  or  order,  put  his  name  upon  it,  leaving  a  vacant  space 
above,  and  sent  it  to  J.  S.  his  friend,  who  got  it  accepted ;  but 
the  money  not  being  paid,  Clark  brought  assumpsit  against 
the  acceptor.  And  was  objected,  that  the  action  should 
have  been  brought  by  J.  S.  But  per  Holt,  C.  J. ;  J.  S.  had  it 
in  his  power  to  act  either  as  a  servant  or  assignee.  If  he  had 
fiUed  up  the  blank  space,  making  the  bill  pavable  to  him,  as 
he  might  have  done  if  he  would,  that  would  have  witnessed 
his  election  to  have  received  it  as  indorsee.  The  property  of 
the  bill  would  have  been  transferred  to  him,  and  he  only 
could  have  maintained  this  action  against  the  acceptor ;  but 
since  he  has  not  filled  up  the  blank  space,  his  intention  is 
presumed  to  act  as  servant  only  to  Clark,  whose  napie  wad 
put  there ;  that  on  payment  thereof,  a  receipt  for  the  money 
might  be  written  over  his  name,  and  therefore  the  action  is 
maintainable  by  Clark.  Clark  v.  Ptgoty  Salk.  126^  and 
12  Mod.  192.  From  the  foregoing  case  it  appears  that  a 
blank  indorsement  is  an  eqiiivocal  fact,  and  that  it  is  in  the 
power  of  the  party  to  whom  the  bill  is  delivered  to  make  what 

f  Vincent  v.  Horlock,  1  Campb.  442.       g  Trimbey  v.  Vignier,  I   Bing^b.  N.  C. 

151. 
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use  he  pleases  of  such  an  indorsement.  He  may  either  use  it 
as  an  acquittance  to  discharge  the  bill,  or  as  an  assignment  to 
charge  the  indorser.  Where  a  bill  was  specially  indorsed  by 
the  payee,  and  the  defendant,  before  its  indorsement  by  the 
special  indorsees,  indorsed  it ;  it  was  holden^,  that  as  against 
the  defendant  it  operated  as  a  new  instrument,  although  it  had 
no. operation  with  regard  to  the  other  parties  to  the  bill,  but 
that  it  did  not  create  a  new  one,  to  reqmre  a  fresh  stamp. 

Promissory  notes  and  bills  of  exchange  are  frequently  in- 
dorsed in  this  manner,  ^*  pay  the  money  to  my  use,^'  in  order 
to  prevent  their  beingfilled  up  with  such  an  indorsement  as 
passes  the  interest.  Per  Lord  Hardwicke,  Ch.  in  Snee  v. 
Prescott,  1  'Atk.  249.  ^^A  bill,  though  once  negotiable,  is 
certainly  capable  of  being  restrained.  I  remember  this  being 
determined  on  argument.  A  blank  indorsement  makes  the 
bill  payable  to  bearer;  but  by  a  special  indorsement  the  holder 
may  stop  the  negotiability.^'  Per  Lord  Mansfield,  C.  J.  An- 
cher  V.  Bank  of  England^  Doug.  639.  These  positions  were 
recognised  in  Sigoumey  v.  Lloyd,  8  B.  and  C.  622.  where  a 
bill  payable  to  the  order  of  A.  was  indorsed  by  A.  to  B.  and 
then  B.  indorsed  thus:  "Pay  to  C.  or  his  order  for  my  use;** 
it  was  holden,  (notwithstanding  the  decision  in  Evans'  v. 
Cramlington,  Carth.  5.  and  post,  p.  348.)  that  this  indorse- 
ment was  restrictive,  and  that  the  property  in  the  bill  remained 
in  B.  On  error,  in  Exch.  Chamber,  judgment  was  affirmed. 
5  Bingh.  525. 

It  is  not  necessary  that  in  an  indorsement  of  this  kind  the 
words  *^  or  order*'  should  be  subjoined  to  the  name  of  the  in- 
dorsee; for  if  a  bill  be  drawn  payable  to  order,  the  negotia^ 
bility  of  the  bill  will  not  be  restrained  by  the  omission  of  the 
words  "  or  order*'  in  the  indorsement,  as  will  appear  from  the 
following  cases: 

Upon  a  case  made  at  nisi  prius^,  coram  Pratt,  C.  J.  it  ap- 
peared, that  the  plaintiff  had  declared  on  an  indorsement 
made  by  A.  whereby  he  appointed  the  payment  to  be  to  B. 
or  order,  and  upon  producing  the  biU  in  evidence,  it  appeared 
to  be  payable  to  A.  or  order,  but  the  indorsement  was  in  these 
words,  "  Pay  the  contents  to  B.^'  and  therefore  it  was  objected, 
that  the  indorsement,  not  being  to  order,  did  not  agree  with 
the  plaintiff's  declaration;  but,  upon  consideration,  the  whole 
court  were  of  opinion,  it  was  well  enough,  that  being  the 
legal  import  of  the  indorsement;  and  that  the  plaintiff  might 

h  Penny  v.  Innes,  1  Cr.  M.  and  R.    i   Acheson  v.  Fountain,  Str.  567. 
439;  STyrw.  107. 
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upon  this  have  indorsed  it  over  to  another,  who  would  be  the 
proper  order  of  the  first  indorser.  Before  this  decision  in  the 
case  of  Achesan  v.  Fauntakif  the  same  doctrine  had  been  laid 
down  with  respect  to  a  promissory  note,  in  the  case  of  More  v. 
Manning fiomjn's  R.  311,  vis.  that  where  a  note  is  drawn  pay* 
able  to  order,  and  the  payee  indorses  it  to  A.  (omitting  the  words 
^'  or  order,'')  A.  has  (notwithstanding  such  omisssion)  all  the 
interest  in  the  note,  and  may  indorse  it  to  B.  who,  upon  such 
indorsement,  may  maintain  an  action  against  the  maker* 
So  where  a  foreign  bill  of  exchange  was  drawn  by  A«  on  B^ 
payable  to  C.  or  order,  and  accepted  by  B.,  and  C.  indorsed 
It  to  D.  without  adding  the  woros  "  or  order,''  and  D,  after- 
wards indorsed  it  to  E.  who  brought  an  action  against  B.  the 
acceptor,  for  non-payment;  evidence  having  been  adduced  at 
the  trial  of  the  usage  of  merchants  with  respect  to  indorsements 
of  bills  payable  to  order,  where  the  words  "  or  order"  were 
omitted  m  the  indorsement,  which  evidence  was  contradictory, 
some  merchants  declaring  that  the  omission  did  not  make  any 
difference,  others,  that  it  restrained  the  negotiability  of  the 
bill,  and  made  it  payable  to  the  indorsee  only;  the  jiuy  found 
a  verdict  for  the  defendant. — On  a  motion  for  a  new  trial,  on 
the  ground  that  evidence  of  the  usage  ought  not  to  have  been 
allowed;  that  the  custom  of  merchants  was  part  of  the  law  of 
England,  and  that  the  law  of  England  was  fully  setded  upon 
this  point:  the  court  were  unanimous  that  a  new  trial  ought 
to  be  granted;  and  Lord  Mansfield,  C.  J.  said,  he  was  clear 
that  the  evidence  ought  not  to  have  been  admitted,  for  the 
law  was  fiilly  settled  in  the  cases,  of  More  v.  Manning  and 
Acheson  v.  Pountain,  ante.  The  other  judges  concurred,  and 
Denison,  J.  said,  that  there  was  not  any  instance  of  a  restric- 
tive limitation,  where  a  bill  was  originally  made  payable  to  A. 
or  order;  that  he  had  never  heard  of  an  indorsement  to  A. 
only,  and  that  in  general  the  indorsement  followed  the  nature 
of  the  thing  indorsed.  As  a  bill  of  exchange  payable  to  A.'s 
order,  is,  by  the  custom  of  merchants,  payaole  to  A.  if  he 
does  not  make  any  order;  so  by  an  indorsement  of  a  bill  of 
exchange  to  the  order  of  A.,  A.  is  entitled  to  payment  if  he 
makes  no  order.  A  bill  of  exchange  was  drawn '>',  payable  to 
1.  S.,  who  indorsed  it  m  this  manner:  ^^  Pay  the  contents  of 
the  bill  unto  the  order  of  Mr.  Fisher."  Fisher  brought  an 
action  as  indorsee,  averring  he  had  made  no  order  to  receive 
the  money,  llie  defendant  demurred  to  the  declaration,  sup- 
posing that  Fisher  could  not  maintain  the  action,  because  the 

'  Fd:e  v.  E.  I.  Company,  2  Burr.  1818.    m  Fisher  v.  Pomfret,  Garth.  403. 
and  1  B1.  R  21^6. 
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indorsement  was  not  to  him^  but  to  his  order;  sedper  curiam: 
the  action  is  well  brought  against  the  indorser;  for  among 
tradesmen  this  form  of  indorsement  is  commonly  used^  al- 
though it  is  intended  to  be  made  payable  to  the  person  whose 
order  is  mentioned. 

A  bill  payable  to  the  order  of  A.  is  payable  to  A.>^  if  he 
does  not  order  it  to  be  paid  to  any  other  person;  and  where 
no  such  order  appears^  it  wiU  be  presumed  that  none  was 
made.  Defendant  had  given  a  bill  imder  his  hand  to  pay  to 
E.  O.  or  order  a  smn  of  money®^  and  E.  O.  by  indorsement 
ordered  part  of  the  money  to  be  paid  to  plaintiff,  upon  which 
an  action  was  brought;  and  a  special  custom  amon^  mer- 
chants was  laid  in  the  declaration  according  to  the  plaintiff's 
case :  upon  demurrer  to  an  insufficient  plea,  which  aefendant 
had  pleaded,  it  was  adjudged  a  void  custom,  and  that  the  de- 
daratiou  was  ill;  for  where  a  man^s  contract  hath  subjected 
him  to  only  one  action,  it  cannot  be  divided  so  as  to  subject 
him  to  two  or  more.  It  was  admitted,  however,  that  if  the 
plaintiff  had  acknowledged  the  receipt  of  the  residue,  the  de- 
claration would  have  been  good. 

In  order  to  derive  a  legal  title  to  a  bill  of  exchange  payable 
to  order,  it  is  necessary  for  the  indorsee,  in  an  action  against 
the  acceptor,  to  prove  the  hand-writing  of  the  payee  or  first 
indorser  P;  and,  therefore,  though  the  biU  may  come  into  the 
hands  of  another  person  of  the  same  name  with  the  payee, 
ret  his  indorsement  will  not  confer  a  title,  although  the  payee 
not  particularly  described  in  the  biU^;  such  an  indorse- 
ment, if  made  with  the  knowledge  that  he  is  not  the  person 
to  whom  the  bill  was  made  payable,  is  a  forgery,  through  the 
medium  of  which  a  title  cannot  be  derived. 

With  respect  to  bills  payable  to  bearer,  or  bills  payable  to 
order,  but  indorsed  in  blank,  both  which  pass  by  deUvery;  if 
an  assignee  take  them,  without  any  knowledge  (8)  of  defect 
of  title,  bond  fide,  and  for  a  valuable  consideration,  such  as- 

n  Smith  v.  M'Clure,  5  East,  476.  p  Smith  v.  Chester,  1  T.  R.  654. 

o  Hawkins  v.  Cardy,  Salk.  65.    Garth,    q  Mead  v.  Young,  4  T.  R.  28.  per 
466.    Lord  Raym.  3tJ0.  S.  C.  three  justices,  Kenyon,  C.  J.  diss. 


s 


(8)  See  Good  v.  Coe,  cited  in  argament,  in  Boehm  v.  Sterling,  7 
Term  R.  427.  where  the  plaintiff  had  taken  the  note,  on  inrhich  he 
sued,  for  a  valuable  consideration,  three  months  after  it  was  due;  and 
it  appearing  that  the  note  had  been  lost  by  the  true  owners,  and  that 
the  person  from  whom  the  plaintiff  received  it  had  notice  of  this. 
Lord  Kenyon  held,  that  the  plaintiff  was  not  entitled  to  recover. 
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smiee  is  entitled  to  payment.  iTiu  proposition^  as  fSur  ss  it 
affects  bills  payable  after  sights  or  after  date^  and  not  on  de- 
mand, must  be  understood  witii  this  restriction,  viz.  that  the 
party  seeking  to  recover  on  such  bills  has  not  taken  tiiem 
after  they  became  due;  for  in  that  case  he  is  subject  to  all 
the  equity  to  which  the  party  from  whom  he  took  them  was 
liable.    See  ante,  page  324. 

The  following  case,  decided  on  a  promissory  note,  wiU 
illustrate  tiiis  position:  Trover  for  a  bank  note  of  21/.  109. 
payable  to  A.  or  bearer,  on  demand.''  A.  being  possessed  of 
the  note,  sent  it  by  the  general  post,  under  cover,  to  B.  in 
Oxfordshire.  The  mail  was  robbed,  and  tiie  note  stolen. 
The  note  in  question  afterwards  came  into  tiie  hands  of  plain- 
tiff for  a  valuable  consideration,  in  the  course  of  his  buriness, 
and  without  notice  that  it  had  been  stolen.  The  plaintiff 
having  deUvered  tiie  note  to  defendant,  who  was  a  clerk  in 
the  Bank,  for  payment,  he  refused  either  to  pay  the  money  or 
re-deliver  the  note,  whereupon  this  action  was  brought.  On 
a  case  reserved,  the  court  were  of  opinion,  that  plaintiff  had 
sufficient  property  in  the  note  to  maintain  this  action:  that  a 
contrary  determination  would  be  attended  witii  injurious  con- 
sequences to  commerce,  since  bank  notes  are  constantiy 
treated  and  considered  as  money,  and  paid  and  received  as 
cash,  and  it  was  necessary  that  their  currency  should  be  esta- 
blished and  secured.  So  where  a  bill  of  exchange  %  with  a 
blank  indorsement,  had  been  lost  by  the  holder,  and  after- 
wards was  discounted  by  the  plaintifis  (who  were  bankers)  in 
the  usual  course  of  their  business,  without  notice,  for  a  per- 
son unknown  to  them,  tiie  plaintiffs  were  permitted  to  reco- 
ver against  the  acceptor,  upon  proving  the  consideration 
which  tiiey  had  paid  for  tiie  bill,  which  Kenyon,  C.  J. 
tiiought  necessary.  N.  The  holder  had  advertised  the  bill^ 
but  it  did  not  appear  that  plaintiffs  had  ever  seen  the  adver- 
tisement. 

In  cases  of  tiiis  description.  Lord  Tenterden,  C.  J.  used  to 
direct  tiie  jury  to  find  for  the  defendant,  if  they  thought  tiiat 
tiie  plaintiff  had  taken  tiie  bill  or  note  under  circumstances 
which  ought  to  have  excited  the  suspicions  of  a  prudent  man. 
See  Gill  v.  CubUt,  3  B.  &  C.  466,  and  Down\.  HaVing,  4  B.  & 
C.  330.  But  m  Crook  v.  Jadis,  3  Nev.  &  Man.  257, 5  B.  &  Ad. 
909,  where  the  C.  J.  Denman  had  left  it  to  the  jury  to  say,  whe- 
tiier  there  had  been  gross  negliffence  on  the  part  of  the  plaintiff 
in  taking  a  bill,  tiie  court  were  of  opinion  that  this  was  a  more 

r  Miller  v.  Race,  1  Burr.  462.         s   Lawbon  v.  Weston,  4  Esp.  N.  P.  C.  56, 
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accurate  mode  of  submitting  the  question  than  thd  language 
adopted  in  Gill  v.  CkMtt  and  Down  y.  Hailing,  In  Eoiley  v. 
Crockfordy  10  Bing.  243^  it  was  left  to  the  jury  to  find^  whether 
the  defendant  had  used  due  caution  in  taking  a  bank-note  of  the 
amount  of  j£200^  and  the  jury  having  found  that  he  had  not^ 
the  Court  refused  to  disturb  the  verdict.  See  also  Foster  v» 
Peanony  1  Cr.  M.  &  .R.  849,  and  5  Tyrw.  255.  Snow  v.  Pea^- 
cocky  3  Bing.  406.  Snow  v.  Sadler^  3  Bing.  610. 

Defendant,  on  the  22d*  October,  1763,  gave  Bicknell,  who 
was  husband  of  a  ship  belonging  to  defendant,  a  cash-note, 
or  check  on  his  banker,  which  was  worded  thus:  ^  Pay  to  ship 
Fortune  or  bearer,  70//'  B.  lost  the  cash-note,  which  hav- 
ing been  offered  to  plaintiff,  a  grocer  at  Portsmouth,  on  the 
25th  October,  1763,  in  the  course  ofbusinessy  he  took  it  bond 
fidey  and  gave  a  valuable  consideration  for  it,  without  notice 
of  the  loss.  Defendant  having  directed  his  banker  not  to  pay 
the  cash-note,  an  action  was  brought:  and  plaintiff  dedarea, 
first,  as  on  an  inland  bill  of  exchange,  and  secondly,  for  mo- 
ney had  and  received.  Verdict  for  defendant.  A  motion  was 
m%de  for  a  new  trial,  which,  after  argument,  was  granted;  the 
court  observing,  that  notes  of  this  kind  were  negotiable  by 
delivery,  and  as  plaintiff  came  fairly  by  the  note  in  question, 
for  a  valuable  consideration,  he  was  entitled  to  recover.  And 
per  Yates,  J.  '^  it  has  been  doubted,  whether  that  species  of 
action,  where  t^e  plaintiff  declares  upon  the  note  itself,  as 
upon  a  specialty,  was  proper,  but  here  is  a  count  for  money 
had  and  received.  The  question,  whether  plaintiff  can  main- 
tun  this  action,  depends  upon  the  note's  being  assignable  or 
not.  The  original  advancer  of  the  money  maiufestly  appears 
to  have  had  the  money  in  the  hands  of  the  drawer;  and 
therefore  he  was  certainly  entitied  to  bring  this  action;  and  if 
he  transfer  his  property  to  another  person,  that  other  person 
may  also  maintain  the  like  action.  Bicknell  must,  under  the 
circumstances  of  the  case,  be  considered  as  having  delivered 
this  instrument  to  plaintiff,  which  is  tantamount  to  indorse- 
ment; and  there  is  not  any  doubt  of  his  having  come  by  it 
fairly,  bondfidey  and  for  a  valuable  consideration.  Case  on  a 
bill  of  exchange  payable  to  I.  S.  or  bearer,  against  the  draw- 
er*. Upon  evidence  ruled  by  Lord  Pemberton,  that  plaintiff 
must  entitle  himself  to  it  on  a  valuable  consideration  (though 
among  bankers  they  never  make  indorsements  in  such  case), 
for  if  he  come  to  be  bearer  by  casualty  or  knavery,  he  shall 
not  have  the  benefit  of  it.    A  bank-bill  payable  to  A.  or 

^  Grant  v.  Vau|^han,  3  Burr.  1616.  I     z  Hinton  v.  '    ,2  Show.  235." 

BL  R.  485.  S.  C. 
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bearer^  being  ^ven  to  A.  and  lo8t%  was  found  b^  a  stranger, 
who  transferred  it  to  C.  for  a  valuable  consideration.  C.  got 
a  new  bill  in  his  own  name.  Per  Holt,  C.  J.— ^^  A.  may  have 
trover  against  the  stranger,  who  found  the  bill,  for  he  had  not 
any  title,  though  payment  to  him  would  have  indemnified  die 
bank;  but  A.  cannot  maintain  trover  against  C.  by  reason  of 
the  course  of  trade,  which  creates  a  property  in  the  bearer.^ 
A  bill  of  exchange,  payable  to  order,  with  a  blank  indorse- 
ment stands  on  the  same  footing  as  a  bill  payable  to  bearer^ 
both  passing  by  delivery.  On  uiis  principle,  and  on  the  au> 
thority  of  the  preceding  cases  of  MiUer  v.  Raeey  and  Grant  v, 
Vaughany  it  has  been  holden^,  that  a  bill  with  a  blank  indorse- 
ment having  been  stolen  and  n^otiated,  the  innocent  indor* 
see  thereof,  for  a  valuable  consideration  m  the  usual  coune  of 
iusme$s,  without  notice,  might  recover  against  the  drawer. 

A  banker  is  bound^  to  pay  a  check  drawn  by  a  customer 
within  a  reasonable  time  after  he  (the  banker)  has  received 
sufficient  funds  belonging  to  the  customer;  and  the  customer 
may  maintain  an  action  of  tort  against  the  banker  for  refusing 
payment  of  a  check  under  such  circumstances,  and  is  enti- 
tled to  have  a  verdict  for  nominal  damages,  although  he  can- 
not prove  that  he  has  sustained  any  actual  damage. 

Where  a  customer  of  the  Bank  of  England  was  in  the  ha- 
bit of  making  his  acceptances  payable  at  the  Bank,  and  one 
of  such  acceptances  being  presented  for  payment  at  eleven 
o'clock  in  the  morning,  was  dishonoured,  for  want  of  assets, 
and  was  presented  again  by  a  notary  at  six  in  the  evening, 
when  the  same  answer  was  given  by  a  person  stationed  for  that 
purpose,  it  was  holden^,  in  an  action  for  dishonouring  the  bill, 
that  the  Bank,  although  they  had,  before  six  o'clock,  received 
assets,  were  not  bound  to  pay  the  bill,  it  being  afler  the  usual 
hours  of  business. 

0/  the  Party  in  wliom  the  right  of  Transfer  is  vested. — 
Defendant  drew  a  bill  of  exchange  upon  A.^  payable  at  so 
many  days'  si^ht  to  B.  or  order,  for  the  use  of  C;  B.  indorsed 
this  bill  to  plaintiff  for  value  received :  this  bill  was  accepted, 
but  payment  having  been  refused,  plaintiff  brought  this  ac- 
tion as  indorsee,  against  defendant  as  drawer.  Defendant 
after  oyer  of  the  bill,  pleaded  that  C.  (the  cestui  que  use,)  was 
an  officer  in  the  excise,  and  indebted  to  the  king  in  such  a 

a  Anon.  B.  R.  London  SittinETB,  M.  10    c  Marzetti  v.  Williams,  1  B.  and  Ad. 

W.  3.  balk.  126.     Ld.  Raym.  738.         415. 

S.  C.  d  Whitaker  v.  Bank  of  England,    1 

b  Peacocks  v.  Rhodes,  Dou^.  632.  Cr.  M.  and  R.  744. 

e  hvans  v.  Crainlington,  Carth.  5. 
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sum,  and  that  upon  an  exchequer  process,  at  the  suit'  of  the 
king,  the  sum  mentioned  in  the  bill  vas  extended  in  his 
hands :  upon  demurrer,  it  was  adjudged  by  the  court  for  the 
plaintiff^;  first,  because  C.  had  an  equitable  and  not  a  legal 
mterest  to  have  the  money,  for  he  could  not  maintain  an  ac- 
tion against  the  acceptor.  Secondly,  the  indorsement  was  for 
value  received  of  plaintiff  by  B.,  and  so  B.  received  the  mo- 
ney to  which  C,  as  cestui  que  use^  had  an  equity;  but  the  sum 
demanded  by  plaintiJBF  is  not  that  sum,  but  another  due  to 
him  for  value  received,  in  which  sum  C.  was  not  concerned, 
for  which  reason  the  money  now  in  demand  was  not  extendi- 
ble. This  judgment  was  affirmed  on  error  in  the  Exchequer 
Chamber.  E.  2  W.  and  M.  See  2  Vent.  307.  See  re- 
marks on  this  case  in  Sigovmey  v.  Lloyd,  8  B.  and  C.  630. 

It  is  the  constant  usage  of  merchants  for  administrators  to 
indorse  and  assign  over  bills  of  exchangei^,  made  payable  to 
their  intestate's  order.  Where  a  bill  of  exchange  has  oeen  in- 
dorsed by  the  payee  to  A.  and  B.  as  executors^,  they  may  de- 
clare as  such  in  an  action  aeainst  the  acceptor.  When  a  bill 
of  exchange  is  drawn,  paywle  to  A.  and  B.  or  their  order*, 
and  A.  and  B.  are  not  partners;  to  make  it  negotiable,  the  bill 
should  be  indorsd  by  A.  and  B.,  such  being  the  usage  of  mer- 
chants (9);  but  in  such  case,  if  the  bill  be  indorsed  by  A.  in 
the  name  of  himself  and  B.,  and  afterwards  the  drawee  ac- 
cepts the  bill  so  indorsed^,  it  is  not  competent  to  him  to  ob- 
ject, that  the  bill  has  not  been  rq^ularly  indorsed.  See  Port^ 
house  V.  Parker,  post,  tit.  Partners,  S.  IV. 


f  B.  1  WiU.  and  Mar.  Holt,  C.  J. 
ff  Per  Deniaon,  J.  3  WQa.  4. 
n  King  ▼.  Thorn,  1  T.  R.  487. 


i  Carrick  ▼.  Vickery,  Doug.  653.  n. 
k  Jonea  ▼.  Radford,  1  Campb.  S3  n« 


(9)  As  the  property  in  a  bill  of  exchange  passes  to  the  holder, 
when  he  pays  the  coiisideration,  and  as  indorsement  is  merely  evi- 
dence of  the  transfer,  a  trader,  who  before  his  bankruptcy  has  parted 
with  a  bill  for  a  valuable  consideration,  but  omitted  to  indorse  it, 
may  indorse  it  after  his  bankruptcy:  and  such  indorsement  will  be 
a  sufficient  title  to  the  party  to  whom  it  was  delivered.  Smith  v. 
Pickering,  Peake's  N.  P.  C.  60. 
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VL  Of  Presentment  for  Payment^  and  herein  of  the  Days  of 
Grace — Nonrpayment  and  Notice  thereof— Protest, 

Where  bills  of  exchange  are  drawn  payable  at  usance 
(10),  or  a  certain  time  after  date,  or  after  sight,  such  bilk 
ought  not  to  be  presented  for  payment  at  the  expiration  of  the 
time  mentioned  in  the  bills,  but  at  the  expiration  of  what  are 
termed  days  of  grace.  In  an  action  against  the  drawer  of  a 
bill  of  excnange,  the  evidence  being  that  the  bill  had  been 
demanded  from  the  acceptor  on  the  day  preceding  the  last 
day  of  grace;  the  plaintiff  was  nonsuited.  Wiffen  v.  Ro- 
bertSy  1  Esp.  N.  P.  C.  262.  Kenyon,  C.  J.  '^In  case  of 
foreign  bills  of  exchange  the  custom  is^,  that  three  days  (11) 
are  tulowed  for  payment  of  them,  and  if  they  are  not  paid  on 
the  last  of  the  said  days,  the  party  ought  immediately  to  pro- 
test the  bill,  and  return  it,  and  by  this  means  the  drawer  will 
be  charged;  but  if  he  does  not  protest  on  the  last  of  the  three 
days  of  grace,  there,  although  he  upon  whom  the  bill  is  drawn 
fails,  the  drawer  will  not  be  chargeable;  for  it  shall  be  reck- 
oned his  folly  that  he  did  not  protest,  &c.  But  if  it  happens 
that  the  last  of  the  said  three  days  is  a  Sunday,  or  a  great 
holiday,  as  Christmas-day,  &c.  upon  which  no  money  used 
to  be  paid,  there  the  party  ought  to  demand  the  money  on  the 
second  day:  otherwise  it  wm  be  at  his  own  peril,  for  the 
drawer  will  not  be  chargeable.^'  Good  Friday  is  to  be  consi- 
dered as  a  Sunday  or  Christmas-day'*. 

1   VtT  mercfaantt  in  evidence  at  Guild-        Taiael  ▼.  Lewis,  Lord  Raym.  743. 
haU,  Trin.  7  Wil.  3 conm  Holt,  C.  J.    m  Stat.  39  and  40  Geo.  3.  C.42. 


(10)  This  term  signifies  the  time  which,  by  the  usage  of  the 
countries  between  wMch  the  bills  are  drawn,  is  appointed  for  the 
payment  of  them.  Poth.  s.  15.  See  a  table  of  usances,  Chitty,. 
142,  143.  Usances  are  calculated  exclusively  of  the  date  of  the  bill. 
Chitty,  143.  The  computation  of  time,  when  express  by 
months,  is  by  calendar  months.  Chitty,  143.  Where  bills  are 
payable  so  many  days  after  sight,  the  days  are  computed  from 
the  day  the  biUs  are  accepted,  or  protested  for  non-accep- 
tance. 

(11)  Three  days,  exclusively  of  the  day  on  which  the  bill  becomes 
due,  every  where,  except  at  Hamburgh,  where  that  day  makes  one 
of  the  days  of  grace.     Chitty,  140. 
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The  foregoing  passage  from  Lord  Raymond's  Reports^ 
mentions  only  foreign  bills  of  exchange;  but  it  was  said,  by 
Lord  Kenyon^  C.  J.  in  Brawn  v.  HarradeUy  4  T.  R.  152^  that 
it  had  been  settled  for  more  than  half  a  century^  that  inland 
bills  of  exchange  were  payable  at  the  same  time  as  foreign 
bills  of  exchange.  A  foreign  bill  of  exchange  was  drawn  on 
C.  and  Co.  at  Liverpool^  payable  to  A.  in  London.  C.  and 
Co.  having  refused  to  accept^  it  was  accepted  by  B.  in  Lon- 
don,  for  the  honour  of  the  payee^  if  reguLEurly  protested  and 
refused  when  due.  It  was  holden^'^  in  an  action  against  B. 
that  under  the  special  form  of  the  acceptance  a  presentment 
for  payment  to  C.  and  Co.  at  Liverpool^  a  refusal  by  them 
and  a  protest  there  were  necessary^  and  therefore  that  the  bill 
was  properly  presented  for  payment  there  on  the  day  it  be- 
came due. 

There  is  a  distinction  between  bills  payable  at  a  certain 
time  after  date^  and  bills  payable  at  a  certain  time  after  sight. 
The  holder  of  a  bill  payable  ailer  date  is  bound  to  use  all  due 
diligence^  and  to  present  such  bill  at  its  maturity,  but  in 
case  of  a  bill  payable  afiber  sight,  the  holder  may  put  the  bill 
into  circulation  before  he  presents  it^;  or,  although  he  does 
not  circulate  it,  he  may  take  a  reasonable  time  to  present  it. 
A  delay  to  present  until  the  fourth  day  a  bill  on  J^ondon, 
given  within  twenty  miles  thereof,  is  not  imreasonable.  I  am 
not  aware  that  it  has  ever  been  solemnly  decided,  tliat  days 
of  grace  are  allowable  on  bills  of  exchange  pa^ble  at  sight. 
If  me  reader  wishes  to  pursue  the  dicta  on  tois  subject,  he 
will  find  them  collected  in  Mr.  Chitty's  Treatise  on  Bills  of 
Exchange,  &c.  p.  144,  145,  146.  The  weight  of  authority  is 
in  favour  of  such  an  allowance.  Days  of  grace  are  not  allowed 
on  bills  payable  on  demand.  Chitty^  146.  No  debt  arises 
upon  a  bill  payable  afiber  sight,  until  a  presentment  for  pay- 
ment; and  consequently  the  statute  of  limitations  will  not 
operate  as  a  bar  to  such  bill,  unless  it  has  been  presented  for 
payment  six  years  before  the  action  commencedP.  With  res- 
pect to  promissory  notes  payable  on  demand,  the  statute  runs 
nrom  the  date  of  the  note  ^;  but  where  the  note  was  payable 
^'two  years  after  demand;^'  it  was  holden',  that  the  statute 
did  not  begin  to  run  until  two  years  after  demand  of  payment 
had  been  made.     Upon  a  promissory  note,  payable  on  de- 

n  MHcheU  ▼.  Baring,  10  B.  ft  C.  4.  q  Christie  v.  Fonsick,  C.  B.  London 
o  Per  Gibbs»  C.  J.  in  Goupy  ▼.  Har-        Sittings  after  M.  T.  62  G.  3.    Sir  J. 

den,  Holt»  N.  P.  C.  344.  Fry  v.  Hill,        Mansfield,  C.  J.  MS. 

7  Taunt.  397.  r  Thorpe  and  wife  v.  Booth,  1  R.  and 

p  Holmes  v.  Kerrison.  2  Taunt,  323.  M.  338.  and  8  D.  and  R.  347.  under 

the  name  of  Thorpe  v.  Combe. 
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mand  ''at  sight,''  an  action  cannot  be  maintained^  until  after 
presentment. 

The  acceptor  of  a  bill  of  exchange"  having,  or  being  pre- 
sumed to  have  in  his  hands  eflfects  of  the  drawer,  for  the  pur- 
Sose  of  discharging  the  bill,  is  considered  as  the  principal 
ebtor,  and  is  prinuurily  liable;  payment  must,  therefore,  be 
demanded  of  the  acceptor,  in  the  first  instance,  on  the  day 
when  the  bill  becomes  due;  and  in  case  of  refusal  or  default, 
due  notice  of  such  demand  and  refusal  or  default  must  be 
given  to  the  drawer,  within  a  reasonable  time  ailer  such  de- 
mand and  refusal  or  default,  in  order  that  he  may  withdraw 
his  effects  as  speedily  as  possible  from  the  hands  of  the  ac- 
ceptor. Until  these  previous  steps  have  been  taken,  the 
drawer  cannot  be  resorted  to  for  non-payment  of  the  bill. — : 
The  want  of  notice  to  a  drawer  who  has  effects  in  the  hands 
of  the  acceptor,  afiter  dishonour  of  the  bill,  is  considered  as 
tantamount  to  payment  by  him.  The  notice  of  dishonour 
may  be  given  on  the  same  day  on  which  payment  is  refused^. 

In  an  action  by  an  indorsee  of  a  bill  against  the  drawer T^  it 
appeared  that  the  bill  had  been  drawn  on  the  1st  of  March, 
1806,  by  the  defendant,  on  one  Moses  Asar,  payable  three 
montiis  after  date:  and  the  plaintiff,  having  oecome  the  holder 
of  it,  had  placed  it  in  the  hands  of  his  bankers,  Doif^-n  and 
Co.  On  the  4th  of  June,  when  the  bill  became  due,  a  clerk 
of  Down  and  Co.  presented  it  for  payment;  and  it  vnas  dis- 
honoured. On  the  5th  they  returned  it  to  the  plaintiff,  who  by 
letter  put  into  the  two-penny  post  on  the  sixth,  gave  notice  to 
the  defendant  of  the  dishonour;  the  plaintiff  hving  in  Lon- 
don, and  the  defendant  at  Shadwell.  The  case  was  left  to 
the  jury  on  the  Question  whether  the  notice  of  the  dishonour 
had  been  given  m  reasonable  time;  and  tiie  jnry,  bein^;  of 
opinion  that  it  had«  found  a  verdict  for  the  plaintiff.  And  on 
motion  for  a  new  trial,  on  the  ground  that  due  dfligence  had 
not  been  used,  the  court  refused  the  rule: — Le  Blanc,  J.  ob- 
serving, that  it  could  not  be  contended  that  a  banker  ought 
to  give  notice  of  the  dishonour  to  any  but  hLs  customer',  for 
whom  he  held  the  bill;  and  he  thought  that  the  holder  of  a 
bill  might  avail  himself  of  the  conveyance  by  the  two-penny 
post.  The  distance  at  which  the  parties  live  from  one  another 
IS  immaterial,  provided  they  are  within  the  limits  of  the  two- 

t  DizoB  V.  Nuttall,  I  Cr.  M.  ft  R.  307  7  Scott    ▼.  Liflbrd,  9  East,  347.     I 

4  Tyrw.  1013.  Campb.  246.  S.  C.  See  alio  Laogdale 

u  Da^lith  ▼.  Weathert>7,  2  Bl.  R.  v.  Trimmer,  15  Bast,  291. 

747 .  s  ^  ce  Robson  v .  Bennett,  2  Taunt.  388 . 

z  Bnrbridge  ▼.  Manners,   3  Campb. 
193. 
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penny  post;  and  it  is  sufficient  if  the  letter  be  put  into  the 
receiving-house  in  time  for  the  party  to  have  it  on  the  day 
when  he  ought  to  have  notice  of  its  dishonour^.  Notice  to 
the  drawers  of  non-payment,  by  sending  to  their  counting- 
house,  during  hours  of  business,  on  two  successive  days, 
knocldng  there,  and  making  noise  sufficient  to  be  heard  oy 
persons  within,  and  waiting  there  several  minutes,  the  inner 
door  of  the  counting-house  being  locked,  is  sufficient,  with- 
out leaving  a  notice  in  writing,  or  sending  by  the  post, 
thoudi  some  of  the  drawers  live  at  a  small  distance  firom  the 
place'*. 

Where  there  are  several  indorsements,  and  the  holder  gives 
notice  of  dishonour  to  his  indorser,  neither  that  indorser,  nor 
any  prior  indorser,  is  bound  to  transmit  the  notice  of  disho- 
nour on  the  verv  day  on  which  he  receives  it.    Each  succes- 
sive indorser  will  be  considered  as  having  used  due  diligence, 
if  he  transmit  the  notice  of  dishonour  on  the  day  after  it  is 
received,  in  a  case  where  all  the  parties  Uve  in  the  same 
place;  but  if  he  neglect  giving  the  notice  on  that  day,  and 
the  day  after,  it  wOl  be  too  late.     In  Smith  v.  MuUett,  2' 
Campb.  209.  Lord  Ellenborough  said,  that  it  was  of  great  im- 
portance that  there  should  be  an  established  rule  upon  this 
subjiect,  and  he  thought  there  could  be  none  more  convenient 
than  that  where  the  parties  reside  in  London,  each  party 
should  have  a  day  to  give  notice.     In  that  case  the  plamtiff 
had  notice  of  dishonour  on  the  Monday,  and  did  not  sive 
notice  to  his  indorser  imtil  the  Wednesday;  Lord  Ellenoo- 
rough  ruled  that,  as  a  day  had  been  lost,  the  notice  was  not 
given  in  due  time. — In  Jameson  v.  Stainton,  2  Campb.  373^ 
die  same  rule  was  recognised'by  Lawrence,  J.  viz.  that  each 
party  to  the  bill  has  a  day  to  give  notice,  with  this  addition, 
that  a  subsequent  indorser  may  avail  himself  of  a  notice  given 
by  a  prior  indorser  to  the  drawer;  and  that  a  notice  given 
between  eight  and  nine  o^clock  in  tiie  evening  to  a  party  liv- 
ing at  Islington,  is  given  in  due  time.    See  2  Taunt.  224. 
S.  C.    The  Taw  merchant,  however,  respects  the  religion  of 
different  people;  and  consequentiy  a  person  is  not  required 
to  give  notice  of  the  dishonour  of  a  bill  on  a  day  when,  by  the 
rules  of  his  religion,  it  is  unlawful  to  attend  to  secular  affairs; 
e.  g.  a  great  Jewish  festivals    If  the  drawee  of  a  bill  goes 
abroad,  leaving  an  agent  here  in  England  with  power  to  accept 
bills,  by  virtue  of  which  power  the  agent  accepts  the  bill  in 
question,  it  is  incumbent  on  the  holder  to  present  such  bill  to 
tiie  agent  for  payment,  if  the  drawee  continues  absent^. 

a  Hiiton  y.  Fairclough,  2  Campb.  633.    c  Lindo  v.  Untworth,  2  Campb.  602. 
b  CroMe  ▼.  Smith,  1  M.  and  S.  646.       d  Philips  y.  AsiMng,  2  Taunt.  206.' 
VOL.  I.  2  A 
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Where  a  bill  is  made  payable  at  a  banker's  in  1^  city  of 
London^  it  is  sufEcient  to  present  the  bill  for  payment  to  a 
derk  of  the  banker  at  the  clearing  houae^.     It  is  customary 
among  the  London  bankers^  in  their  dealings  with  eadi  other, 
not  to  pay  any  check  which  is  presented  by  or  on  the  behalf 
of  another  banker,  after  four  o'clock  in  the  afternoon;  but 
merely  to  give  an  answer  to  the  person  so  presenting  it,  whe- 
ther it  is  a  good  check  or  not;  and  in  case  the  check  is  ap- 
proved, a  mark  is  made  on  it,  either  by  the  person  presenting 
it,  or  the  person  who  gives  Hie  answer;  and  a  check  so  marked 
is   considered  as  entided  to  a  priority  of  payment  on  the 
next  day.     It  is  not  necessary  to  present  a  check  so  marked 
for  payment  ai  the  banking-house  on  the  next  day;  it  is  suffi- 
cient if  it  be  presented  at  the  clearing  h^use^.    The  receiver 
of  a  check  has  liU  the  dose  of  the  banking  hours  on  the  fol- 
lowing day  to  present  it.    A  debtor  paid  his  creditors  by  a 
crossed  check;  the  creditor  on  the  same  day  transmitted  the 
crossed  check  to  hiis  banker,  who  negligently,  (as  was  alleged,) 
omitted  to  present  it  at  ih€  dealing  house  in  time  for  that 
day  (when  it  would  have  been  paid,)— on  the  next  day  it  was 
dishonoured,  the  firm  on  which  it  was  drawn  having  stopped 
payment;  it  was  holdenff,  that  the  supposed  negligence  of  the 
banker,  although  it  might  render  him  liable  to  his  customer, 
did  not  discharge  the  drawer;  the  holder  of  a  check  being  en- 
titled by  the  general  law  as  above  stated  to  present  it  on  the 
dav  Biter  he  receives  it,  and  no  custom  of  the  city  of  London 
bemg  proved,  as  between  debtor  and  creditor  that  a  crossed 
check,  if  received  by  the  creditor  and  sent  by  him  to  his 
banker,  in  sufficient  time,  must  be  cleared  the  same  day. 

A  presentment  at  a  banking-house  after  banking  hours, 
when  the  house  is  shut,  is  not  a  sufficient  presentment  to 
charge  the  drawer ;  and  no  inference  is  to  be  drawn  from  the 
circimistance  of  the  biU  being  presented  by  a  notary,  that  it 
had  been  before  duly  presented  within  banking  hours\  But 
though  the  presentment  be  out  of  banking  hours,  yet  if  a 
person  be  stationed  at  the  banking-house  for  the  purpose  of 
returning  an  answer,  and  he  returns  for  answer  "  no  orders,'* 
that  is  a  sufficient  presentment.  Ctamett  v.  Woodcock, 
6  M.  and  S.  44.  And  presentment  at  the  house  where  bill 
was  made  payable,  not  a  banking-house,  at  half-past  seven, 
p.  m.  has  been  holden  sufficient.  Wilking  v.  Jadis,  1  M.  and 
Rob.  41. 

Assumpsit  for  goods  sold  and  delivered.    P.  O.  I.  Defend- 

e  Reynolds  v.  Chettle,  2  Cnmpb.  596.     g  Boddington  ▼.  Schlencker,  4  B.  ft 
f  RobsoB  ▼.  Benett,  2  Taunt.  389.  Ad.  752. 

b  Elford  ▼.  Teed,  1  If.  and  S.  28. 
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ant,  about  nine  o'dodc  on  Friday,  3rd  September,  1825,  poi^ 
chased  of  the  plaintifF's  servant,  in  the  market  at  Tavistock, 
three  oxen,  and  paid  for  them  in  seven  5/.  notes  of  Shiek  and 
Co.,  bankers  at  Devonport,  payable  to  bearer  at  Devonport, 
they  at  that  time  being  in  good  credit.  On  the  Saturday 
morning  there  was  a  run  upon  the  bankers,  but  they  con- 
tinued paying  all  their  notes  until  three  o^clock  of  the  after- 
noon of  that  day,  when  they  stopped  payment;  the  usual 
hour  at  which  they  closed  the  business  of  the  day  being  four 
o'clock,  llie  plaintiff's  servant  returned  home  in  the  even- 
ing of  llie  Friday,  but  the  plaintiff  not  being  at  home,  the 
notes  in  question  were  not  delivered  to  him  until  the  follow- 
ing evening.  He  plaintiff  resided  at  a  place  distant  twenty 
miles  from  Devcmport.  The  notes  never  were  presented  at 
all.  Per  Cur.*  ^'Tina  is  the  ordinary  case  of  a  bill  or  note 
payable  to  llie  bearer,  on  demand,  on  a  banker,  pven  by  way 
of  pavment.  A  ipsaty  receiving  back  a  note,  u  payable  in 
the  place  where  it  is  given,  is  not  bound  to  present  it  until 
the  morning  of  the  next  day  of  business  after  its  receipt;  and 
if  payable  elsewhere,  he  is  bound  to  send  it  by  the  post  of 
the  day  next  following  that  on  which  it  was  given  him.  The 
plaintiff  was  not  bound  to  send  these  before  the  Saturday's 
post,  in  whidi  case  they  could  not  have  been  presented,  as 
the  bank  had  stopped.''  Where  the  iiolder  of  a  bill  of  ex- 
change intends  to  sue  any  of  the  ihdorsers,  it  is  incumbent 
on  him  first  to  demand  payment  from  the  acceptor,  on  the 
day  when  tiie  bill  becomes  due^,  and  in  case  of  refusal,  to 
give  due  notice  thereof,  witiiin  a  reasonable  time,  to  the  iiH 
dorser.  Notice  of  dishonour  must  be  ^ven  within  a  reason- 
able time.  The  general  rule,  as  it  may  be  collected  from  Tin- 
dal  V.  Brawn,  1  T.  R.  167,  iseems  to  be  witih  respect  to  per- 
sons livifig  in  the  same  town,  that  the  notice  shall  be  given 
bv  the  next  day:  and  with  regard  to  such  as  live  at  different 
places  that  it  snail  be  sent  by  the  next  post.  But  if  in  any 
particular  place  the  post  should  go  out  so  early  after  the  re- 
cdpt  of  the  intelligence,  as  that  it  would  be  inconvenient  to 
require  a  strict  adherence  to  the  general  rule,  then,  with  re- 
spect to  a  place  so  circumstanced,  it  would  not  be  reasonable 
to  require  the  notice  to  be  sent  till  the  second  post.  In 
Haynes  v.  Birks,  3  Bos.  and  Pul.  599,  where  the  Inll,  which 
was  put  by  plaintiff  in  the  hands  of  his  banker  to  present 
for  payment,  having  been  dishonoured  in  London,  about 
two  o'clock  on  Saturday,  and  presented  again  at  nine  in  the 
evening  by  a  notary,  and  notice  given  of  the  dishonour  to  the 

i  iaoMt  T.  Holditch.  6.  R.  E.  7  Geo.  4.      k  Ruihton  v.  Aspititll,  Doug.  679. 
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plaintiff  on  Monday^  at  Knightsbridge^  who  gave  notice  to 
the  indorser  of  it  on  Tuesday  at  noon^  in  Tottenham  Court 
Road;  it  was  holden  that  this  notice  was  reasonable  notice; 
Lord  Alvanley^  C.  J.  observing,  that  it  did  not  appear  at  what 
time  on  Monday  the  plaintiff  received  the  notice  from  his 
banker;  tiiat  he  was  not  bound  to  be  at  home  the  whole  of 
the  day;  and  supposing  him  to  have  returned  home  late  in 
that  day,  he  was  not  bound  to  send  a  special  messenger  to 
the  defendant;  if  he  informed  the  defendant  by  the  course  of 
the  post  it  was  sufficient ;  and  supposing  him  to  have  so  done, 
the  defendant  would  only  receive  his  letter  on  Tuesday.  The 
Chief  Justice  added,  ^'  There  is  not  any  law  which  requires 
notice  to  be  given  within  any  certain  fixed  time ;  it  need  not 
be  given  with  all  the  despatch  which  can  possibly  be  used, 
but  with  all  the  despatch  that  can  reasonaoly  be  expected.'' 
TVhether  notice  has  been  given  within  a  reasonable  time  ap- 
pears to  be  a  mixed  question  of  law  and  feuct,  or  rather  a 
question  of  law  dependent  on  facts,  viz.  the  situation  and 
places  of  partieif,  post  hours,  and  the  like.  See  Darbisldre  v. 
Parker,  6  E^t,  3,  where  this  question  was  agitated,  and  the 
cases  on  this  point  are  collected.  A  coimtry  banker,  with 
whom  a  bill  of  exchange  payable  in  London  is  deposited,  has 
-an  entire  day  after  receiving  notice  of  its  dishonour  to  trans- 
mit the  same  to  his  customer,  so  that  notice  by  the  next  day's 
-post,  though  it  be  not  the  next  post,  will  be  time  enough  ; 
therefore,  where  the  indorsee  of  a  oill,  payable  at  a  banker's 
in  London,  deposited  it  with  his  bankers  m  the  coimtry,  who 
caused  it  to  be  duly  presented  for  payment  on  the  14tb,  when 
it  was  dishonoured,  and  notice  sent  by  the  post  to  the  coun- 
try bankers  on  the  15  th,  which  reached  them  on  the  morning 
of  the  17th,  (being  Sunday,)  and  they  on  the  next  day  sent 
notice  by  the  post  to  the  indorsee,  but  not  until  after  twelve 
at  noon,  at  which  hour  the  post  had  set  out  for  the  place 
where  the  indorsee  resided,  in  consequence  of  which  it  did 
not  eo  until  the  next  post ;  it  was  holden,  that  the  notice  was 
withm  time.  Bray  v.  Hadwen,  5  M.  and  S.  68.  See  also 
Williams  v.  Smith,  3  B.  and  A.  496,  and  Wright  v.  Shaw- 
crass,  ibid.  501.  n.  where  the  same  rule  was  laid  down,  that 
the  partVj  in  order  to  avoid  laches,  must  sive  notice  by  the 
next  dayns  post,  and  not  by  the  next  possible  post.  In  Ed- 
wards^,  Glyde,  Devon  Summ.  Ass.  1839,  Tindal,  C.  J.  non- 
suited the  plaintiff,  who  had  given  notice,  not  by  the  next 
day's  post,  but  on  the  day  after.  So  before  the  indorsee  of  a 
promissory  note  payable  to  A.  or  order,  brings  an  action 
a^nst  the  indorser,  he  must  make  a  demand,  or  use  due 
diUgence  to  obtain  payment  from  the  maker  of  the  note^ 
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per  Lord  Mansfield,  C.  J.  in  Heylin  v.  Adamsan,  2  Burr. 
676-7;  who  added,  that  this  was  determined  in  C.  B.  on 
great  consideration,  in  Pasch.  4  Geo.  2.  cited  by  Lee,  C.  J.  in 
CoUins  v.  Butler,  2  Str.  10S7.  But  where  the  indorser  has 
paid  part  of  the  money,  that  circumstance  is  sufficient  to  dis- 
pense with  proving  a  demand  on  the  maker  of  the  note.  Per 
Lee,  C.  J.  Str.  1246.  It  is  not  an  excuse  for  not  Tnalfing  a 
demand  on  a  note  or  bill,  or  for  not  giving  notice  of  non-pay- 
ment, that  the  maker  or  acceptor  has  become  a  bankrupt,  as 
many  means  may  remain  of  obtaining  payment  by  the  assist- 
ance of  friends  or  otherwise.  Admitted  in  Rtusell  v.  Lanff^ 
staff e,  Doug.  515,  and  in  Warrington  v.  FurboTy  8  East,  245  • 
But  as  to  country  bank-notes,  see  ante,  p.  355,  James  v.  HoU 
ditch*  Such  demand,  refusal,  or  default,  and  notice  thereof^ 
must  be  alleged  in  the  declaration  and  proved.  The  reason 
on  which  this  rule  proceeds  is  this ;  the  indorser  is  in  the 
nature  of  a  surety  only,  and  his  undertaking  to  pay  the  bill  is 
not  an  absolute,  but  conditional  undertaking :  mat  is,  in  the 
event  of  a  demand  made  on  the  acceptor,  ^ho  is  primarily 
liable,)  ai  the  time  when  the  bill  becomes  due,  and  refusal,  on 
his  put,  or  neglect  to  pay.  It  is  not  necessary  to  make  any 
demand  on  the  drawer^.  The  notice  must  contain  an  intima- 
tion that  payment  has  been  refused  by  the  acceptor"^;  for  a 
letter  merely  containing  a  demand  of  payment,  has  been 
holden  not  to  be  a  sufficient  notice.  So  a  letter  from  holder 
to  indorser,  threatening  legal  measures  unless  bill  be  paid, 
does  not  amount  to  notice  of  dishonour  by  acceptor^ :  the  no-^ 
tice  ought,  in  express  terms,  or  by  necessary  implication,  ta 
convey  fi4l  information,  that  the  bill  has  been  dishonoured.. 
In  an  action  by  the  indorsee  against  drawer  and  indorser  of  & 
bill  accepted,  payable  at  a  particular  place,  proof  of  a  demand 
at  that  place,  was  holden  sufficient^  without  proof  of  notice 
to  the  acceptor  of  non-payment  Cases  frequently  occur,  in 
which  it  is  impracticable  to  make  an  actual  demand ;  under 
these  circumstances,  due  diligence  to  obtain  payment  from, 
the  acceptor  is  equivalent  to  a  demand.  In  like  manner 
where  the  residence  of  the  indorser  is  unknown  to  the  holder, 
if  due  diligence  be  used  in  discovering  the  place  of  residence,, 
and  notice  is  given  as  soon  as  that  is  discovered,  it  is  suffi- 
cient?. The  mdorsee  of  a  bill  dishonoured  by  the  acceptor, 
being  ignorant  of  the  place  of  residence  of  one  of  the  indorsers^ 
employed  an  attorney  to  give  notice  to  him  and  the  other 

1  Heylia  t.  Adamion,  2  Burr.  678.  nizin^  Hartley  v.  Case,)  1  Binefa. 

m  Hartley  v.  Case,  4  B.  and  C.  330.  N.  C.  194. 

n  Solaria  v.  Palmer,  D.   P.   (reoog-    o  Edwards  ▼.  Dick,  4  B.  and  A.  212. 

p  Batcman  v.  Joseph,  12  East,  433. 
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prior  indoners;  the  attorney  haying  received  information  of 
the  indorser's  residence^  on  the  following  day,  conavlted  his 
client,  and  on  the  third  day  gave  notice  of  dishonour ;  it  was 
holden<i  sufficient. 

As  the  rule  requiring  notioe  is  introduced  for  the  benefit 
of  the  party  to  wnom  such  notioe  is  given^  of  course  it  may 
be  waved  by  that  party.  QuiUbet  potest  renunciare  juripro 
ae  introdueto.  In  some  cases  the  rule  is  dispensed  with^  as 
where  the  drawer  has  not  any  effects  in  the  hands  of  the  ac- 
ceptor; for  then  the  drawer  is  presumed  to  have  notice  that 
the  bill  will  not  be  paid;  besides^  not  having  any  effects  to 
withdraw  from  the  hands  of  the  acceptor^  he  cannot  sustain 
any  injury  from  the  want  of  notioe.  But  the  circumstance 
of  tiie  indorser  having  effects  in  the  hands  of  the  acceptor 
will  not  entitie  the  drawer  to  notice,  if  tiie  drawer  has  not 
any  effects  in  the  hands  of  the  acceptor.  This  was  decided 
in  the  case  of  Walwyn  v.  8t.  Qumtin^  1  Bos.  and  PuL  652. 
whidh  was  an  action  of  assumpsit  on  a  bill  of  exchange  drawn 
by  defendant  on  one  Dean,  (by  whom  it  was  accepted)  in 
&vour  of  Thomas,  by  whom  it  was  indorsed  to  plaintiff.  He 
bill  was  drawn  to  accommodate  Thomas  the  indorser,  who 
had  placed  securities  on  which  he  wished  to  raise  money  in 
the  hands  of  the  acceptor,  but  the  drawer  had  not  any  efiects 
in  the  hands  of  the  acceptor.  The  biU^  not  having  been  paid 
when  due,  was  protested;  but  notice  of  non-payment  was 
not  given  to  the  drawer  till  four  days  afterwards.  The  plain- 
tiff having  threatened  to  sue  the  indorser  and  acceptor,  the 
indorser  paid  part  of  the  money  due  on  the  bill  to  plaintiff^s 
attorney :  afterwards,  on  a  representation  being  made  to  the 
plaintiff  of  the  probability  oi  the  acceptor  being  able  to  pay 
at  a  future  period,  plaintiff  agreed  not  to  press  him.  It  was 
holden,  that  it  was  not  necessary  to  give  the  drawer  notice  of 
the  dishonour^  the  drawer  not  having  any  effects  in  the  hands 
of  the  acceptor,  although  the  indorsee  had.  But  the  autho- 
rity of  this  case  was  much  sl^Jcen  in  dory  v.  Scott^  3  B.  and 
A.  619,  where,  imder  circumstances  hardly  distinguishable 
from  those  in  Wahoyn  v.  St.  Qtttn/in,  it  was  holden,  that  no- 
tice was  necessary ;  and  Cory  v.  Scott  was  recognised  and 
acted  upon  in  Norton  v.  Pickering,  8  B.  and  C.  610.  There 
Naylorand  Ellis  being  indebted  to  the  plaintiff  for  goods  sold 
by  him,  requested  the  defendant  to  draw  and  indorse  the  bill, 
and  Sheppard  and  Co.  to  accept  the  same ;  and  Naylor  and 
Ellis  then  indorsed  the  bill  to  the  plaintiff.  Neither  Naylor 
and  Ellis  nor  the  defendant  had  any  effects  in  the  hands  of 

q  Firth  v.  Thrush,  8  B.  and  C.  387. 
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Sfaeppard  and  Co.  during  the  time  the  bill  was  running.  It 
waa  holden;  that  the  drawer  was  entitled  to  notice  of  disho- 
nour. These  cases  appear  to  have  been  decided  on  the 
ground,  that  the  drawer  had  a  remedy  over,  at  all  events^ 
against  the  party  in  whose  favour  the  bill  was  drawn^  if  not 
against  the  acceptor^  and  consequently  the  drawer  would  be 
prejudiced  by  the  want  of  notice.  In  Plindey  v.  Westley, 
2  Bingfa.  N.  C.  249^  where  plaintiff  had  received  from  defen- 
dant, in  payment  for  goods,  a  promissory  note,  indorsed  by 
defendant,  but  not  nuide  payable  to  order,  the  note  having 
been  dishonoured  by  the  maker;  it  was  holden,  that  the 
plaintiff  was  entitled  to  re-cover  the  price  of  die  goods, 
although  he  had  omitted  to  give  defendant  due  notice  of  the 
dishonour  of  the  note. 

Action  by  plaintiff,  as  drawer,  against  defendant,  as  ac- 
ceptor of  a  Dill  for  300/.  at  two  months,  accepted  payable  at 
Messrs.  Coutts  and  Co. ;  no  proof  of  notice  to  defendant  of 
dishonour;  but  proof  that,  although  defendant  when  bill  was 
drawn  had  a  balance  of  70O/.  in  the  hands  of  Messrs.  Coutts 
and  Co.,  yet  that  balance  at  the  time  when  the  bill  became 
due  was  reduced  to  40/.  Held'  that  defendant  was  not 
entitled  to  notice  of  dishonour.  Q.  if  in  such  case  any  notice 
be  necessary,  for  the  acceptor  having  appointed  a  special 
place  for  payment,  may  be  considered  as  having  made  Messrs. 
Ooutts  and  Co.  his  agents  f(5r  the  purpose  of  paying  the  bill, 
and  then  their  refusal  to  pay  may  be  considered  as  a  refusal 
by  him.  From  the  circumstance  of  part  payment  of  a  bill 
without  any  objection  to  the  want  of  notice^  a  jury  may  be 
directed  to  presume  that  notice  was  regularly  given. 

Protest, — In  addition  to  notice  of  dishonour,  it  is  necessary 
for  the  holder,  in  the  case  of  a  foreign  bill,  to  protest  (12)  it 
for  non-payment ;  but  where  there  has  been  a  promise  of  pay- 
ment, after  the  bill  became  due,  such  promise  supersedes  the  ne- 
cessity of  proving  either  presentment  for  payment*,  notice  of 
dishonour,  or  protest^*.  But  where  the  drawer  of  a  foreign 
bill  of  exchange,  at  the  time  of  the  drawing,  was  in  a  foreign 
country,  but  returned  home  before  it  became  due,  at  which 
time  it  was  dishonoured  and  protested,  but  notice  of  the  dis- 

r  Smith  v.  Thatcher,  4  B.  and  A.  200.    t  Greenway  v.  Hindle/,  4  Campb.  52. 
s  Horford  t.  Wilson,  1  Taunt.  12.  u  Gibbon  y.  Coggon,  2  Campb.  188. 


12)  See  the  form  of  protest  used  in  England.     Chitty  on   Bills, 
p  159. 
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honour  only,  and  not  of  the  protest,  was  left  at  the  drawer's 
house,  hela  that  this  was  sufficient^.  It  appears,  from  a  pas- 
sage extracted  from  the  case  of  Tasaett  v.  Lewisy  Lord  Raym. 
743,  ante,  p.  350,  that  this  protest  ought  to  be  made  on  the 
last  day  of  grace  (13).  This  strictness,  however,  is  not  ob- 
served in  practice.  The  modem  usage  is  for  the  notary  to 
make  a  minute  on  the  bill,  consisting  of  his  initial,  the  day, 
month,  and  year  whenpayment  was  refused,  and  charts  for 
making  the  minute.  Tnis  minute,  which  is  called  notmg,  is 
unknown  in  the  law  as  distinguished  from  the  protest.  The 
notary  having  made  his  minute,  draws  up  the  protest  at  his 
leisure.  In  Buller's  Nisi  Prius,  p.  272,  it  is  said,  ''That  the 
use  of  noting  is,  that  it  should  be  done  the  very  day  of  re- 
fusal, and  the  protest  may  be  drawn  any  day  after  by  the 
notary,  and  be  dated  of  the  day  the  noting  was  made.''  The 
practice  certainly  is  as  here  stated ;  but  in  Ckaiers  v.  BeU, 
4  Esp.  N.  P.  C.  48,  a  question  was  raised,  whether  the  protest 
ought  not  to  be  drawn  on  the  day  on  which  the  bill  is  disho- 
noured ;  and  it  was  contended,  uiat  the  mere  noting  the  bill 
on  that  day,  and  drawing  the  protest  on  a  subsequent  day, 
was  insufficient.  Lord  Kenyon  was  of  opinion  that  it  was  suffi- 
cient ;  and  a  new  trial  having  been  granted.  Lord  Ellenbo- 
rough  agreed  in  opinion  wiui  Lord  Kenyon.  A  case  was 
then  reserved  for  the  opinion  of  the  court,  and  after  aigument, 
the  court,  conceiving  the  question  to  be  of  great  importance, 
directed  it  to  be  turned  into  a  special  verdict.  But  the  sum 
in  dispute  being  very  small,  and  the  parties  unwilling  to  incur 
the  expense  of  a  special  verdict,  the  recommendation  of 
the  court  was  not  attended  to,  and  the  case  was  not  men- 
tioned again. 

The  protest  must  be  stamped.  The  protest  for  non-pay- 
ment on  inland  bills  of  exchange  is  regulated  by  the  statute 
9  and  10  W.  3.  c.  17 ;  for  at  common  law  a  protest  was  not 
required  on  such  bills ;  and  the  power  of  protesting  given  by 
this  statute  is  attended  with  very  few  advantages ;  so  that  it  is 
not  very  frequentiy  exercised. 

Doubts  having  arisen  as  to  the  place  in  which  it  is  requi- 
site to  protest  for  non-payment  bills  of  exchange,  which  on 
the  presentment  for  acceptance  of  the  drawees  shidl  not  have 

z  Robins  v.  Gibson,  1  M.  and  S.  28S. 


(13)  With  regard  to  foreign  bills  of  exchange,  all  the  books  agree 
that  the  protest  must  be  made  on  the  last  day  of  grace.  Per  BiiUer, 
J.  in  Leftley  v.  Mills,  4  T.  R.  174. 
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been  accepted^  such  bills  being  made  payable  at  a  place  other 
than  the  place  mentioned  therein  to  be  the  residence  of  the 
drawees,  it  was  for  the  removal  of  such  doubts  enacted,  by 
Stat.  2  &  3  W.  4.  c.  98.  [9th  August,  1832,]  that  all  bills  of 
exchange  wherein  the  drawers  shall  have  expressed  that  such 
bills  are  to  be  payable  in  any  other  place  by  them  therein 
mentioned  to  be  the  residence  of  the  drawees,  and  which  shall 
not  on  the  presentment  for  acceptance  thereof  be  accepted, 
shall  or  may  be,  without  further  presentment  to  the  drawees, 
protested  for  non-payment  in  the  place  in  which  such  bills 
shall  have  been  by  the  drawers  expressed  to  be  payable,  un- 
less the  amount  owing  upon  such  bills  shall  have  been  paid 
to  the  holders  on  the  day  on  which  such  bills  would  have  be- 
come payable  had  the  same  been  duly  accepted. 

Bills  of  exchange  had  been  occasionally  accepted,  supra 
protest  for  honour,  or  had  a  reference  thereon  in  case  of  need; 
doubts  having  arisen  as  to  the  day  on  which  it  was  requisite 
to  present  for  payment  such  bills  to  the  acceptors  for  honour, 
or  referees,  by  stat.  6  &  7  W.  4.  c.  58.  s.  1.  (13  Aug.  1836,) 
it  was  declared  and  enacted,  that  it  shall  not  be  necessary  to 
present  such  bills  to  such  acceptors  for  honour,  or  to  such . 
referees,  until  the  day  following  the  day  on  which  such  bills 
shall  become  due ;  and  if  the  place  of  address  on  such  bill,  or 
such  acceptance  for  honour,  or  such  referee,  shall  be  in  any 
city,  town,  or  place,  other  than  in  the  city,  &c.  where  such 
bill  shall  be  therein  made  payable,  then  it  shall  not  be  neces- 
sary to  forward  such  bill  ror  payment  until  the  day  following 
the  day  on  which  such  bill  shaU  become  due ;  and  by  s.  2. 
if  the  day  following  the  day  on  which  such  bill  shall  become 
due  shall  be  Sunda)r,  Good  Friday,  or  a  Fast  or  Thanksgiving, 
then  the  day  following  such  Sunday,  &c.  will  be  sufficient. 

The  holder  of  a  check  is  not  bound  to  give  notice  of  its 
dishonour  to  the  drawer,  for  the  purpose  of  charging  the  per* 
son  from  whom  he  received  it.  it  is  sufficient,  if  he  presents 
it  with  due  diligence  to  the  bankers  on  whom  it  is  drawn,  and 
gives  due  notice  of  its  dishonour  to  those  only  against  whom 
he  seeks  his  remedy. — If  a  banker  in  London  receives  a 
check,  by  the  general  post,  one  day,  and  presents  it  for  pay- 
ment the  next  day,  he  will  be  considered  as  having  used  due 
diligence^.  Where  a  check  drawn  by  a  customer  on  a  bank- 
er, for  a  sum  of  money  described  in  the  body  of  the  check  in 
words  and  figures,  was  afterwards  altered  by  the  holder,  who 
substituted  a  larger  sum  for  that  mentioned,  but  in  such  a 

y  Rickfoni  y.  Ridge,  t  Campb.  537, 
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manner  that  no  person  in  the  ordinurv  course  of  business 
could  obserre  it,  and  the  banker  paia  to  the  holder,  this 
larger  stun;  it  was  holden',  that  the  banker  could  not  charge 
the  customer  for  any  thing  beyond  the  sum  for  which  die 
check  was  originally  drawn.  But  where  a  customer  of  a  ban* 
ker  delivered  to  his  wife  certain  printed  checks  signed  by 
himself,  but  with  blanks  for  the  sums,  requesting  his  wife  to 
fill  the  blanks  up  according  to  the  the  exigency  of  his  busi- 
ness, she  caused  one  to  be  filled  up  with  the  words,  fifty 
pounds,  two  shillings,  the  fifty  being  commenced  with  a  small 
letter  and  placed  in  the  middle  of  the  line — the  figures, 
SOL  2s.  were  also  placed  at  a  considerable  distance  from  the 
printed  £.  In  this  state  the  wife  delivered  the  check  to  her 
husband's  derk  to  receive  the  amoimt;  instead  of  which  he 
inserted  at  the  be^nning  of  the  line  in  which  the  "woirdJifty 
was  written,  the  words  three  hundred  and,  and  the  figure  3 
between  the  £  and  the  50/.  The  bankers  having  paid  the 
350/.  2s.;  it  was  holden^  that  the  loss  must  fiill  on  die  custo- 
mer; for  it  was  the  fault  of  the  customs;  who  ou^t  to 
have  selected  for  the  care  of  such  a  check  a  person  con- 
versant with  business  as  well  as  trustworthy,  who  would 
have  guarded  against  firaud  in  his  mode  of  filling  up  the 
check* 


VII,    0/  the  Acts  of  the  Holder  whereby  the  Parties  to  the 

Bill  may  be  discharged. 

If  the  holder  enter  into  a  composition  with  the  acceptor, 
he  thereby  discharges  the  indorser^.  So  if  the  indorsee  re- 
ceive part  payment  from  the  acceptor*^,  and  take  firom  him  a 
security  for  the  remainder,  with  me  exception  of  a  nominal 
sum,  the  indorser  is  dischai^ged.  Receipt  of  part  of  the  mo- 
ney from  an  acceptor  will  not  discharge  the  drawer,  if  timely 
notice  be  given  that  a  bill  is  not  duly  paid.  Bull.  N.  P.  271* 
The  receipt  of  part  of  the  sum  mentioned  in  the  bill  from  the 
drawer,  will  operate  as  a  discharge  to  the  acceptor,  only  j9ro 
tanio*    Bacon  v.  Searlesy  1  H.  BL  88.    Notwithstanding  the 

1  Hall  ▼.  Fuller,  5  6.  ae  C.  750.  c  Eng^lishv.  Darley,  2  Bos.  and  Pul.  61. 

a  Youni^  y.  Grote,  4  Bin;.  253.  See  the  opinion  of  Eldon,  C.  J. 

b  Ex  parte  Smith»  Co.  B.  L.  5th  edit. 
p.  168, 169.  3Bro.  Ch.  C.  1.  S.  C. 
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reoript  c£  part  firom  the  indoraer^  the  bolder  may  recover  tiie 
whole  amount  of  the  bill  from  die  drawer,  JohMon  y.  Keti- 
youy  2  Wils.  262.  Watwyn  v.  8U  Quintiny  1  Boa.  and  PuL 
652.  Where  the  holder^  after  receiving  part  payment  from 
the  acceptor^^  agreed  to  take  a  new  acceptance  from  him 
for  the  remainder,  payable  at  a  future  date,  and  that  in  the 
mean  time  the  holder  should  keep  the  original  bill  in  his 
hands  as  a  .security;  it  was  holden,  that  such  agreement 
amounted  to  giving  time  and  a  new  credit  to  the  acceptor, 
and  discharged  the  indorser,  who  was  not  a  party  to  such 
agreement. 

But  a  mere  forbearance  to  sue  the  acceptor  after  protest 
fcNT  non-payment,  and  notice,  or  what  is  equivalent  to  notice, 
thereof  to  the  drawer,  will  not  discharge  the  drawer^.  If  the 
executor  of  the  acceptor  verbally  promise  to  pay  the  holder 
out  of  his  own  estate,  provided  the  holder  forbear  to  sue, 
and  he  forbears  accord&i^ly,  the  drawer  is  not  thereby  dis- 
chaiged,  inasmuch  as  the  promise  of  the  executor,  not  being 
in  writing,  is  void  by  the  statute  of  frauds^  and,  consequently, 
the  holder  does  not  derive  from  such  promise  any  better  se- 
curity than  the  bill  had  given  him.  PU^t  v.  Briaxd,  4 
Bingh.  717- 

A  bill  of  exchange  having  been  dishonoured,  the  acceptor 
transmitted  a  new  bill  for  a  larp^er  amount  to  the  payee,  but 
had  not  any  communication  with  him  respecting  the  first. 
The  payee  mscounted  the  second  UU  with  the  hcuder  of  the 
first  wmch  he  received  back  as  part  of  the  amount,  and  after- 
wards, for  a  valuable  consideration,  indorsed  it  to  plaintiff: 
it  was  hoUen',  that  the  second  bill  was  merely  a  coBiBteral 
security,  and  that  the  receipt  of  it  by  the  payee  did  not 
amount  to  giving  time  to  the  acceptor  of  the  first  bill  so  as  to 
exonerate  the  drawer.  The  cases  ex-parte  Smith  and  BngKsh 
V.  Darley,  seem  to  have  proceded  on  a  principle  of  law  result- 
ing from  the  relation  in  which  the  acceptor  of  a  bill  of  ex- 
change may  be  considered  as  standing  with  respect  to  the 
other  parties.  Although  by  his  acceptance  he  only  xmder- 
takes  to  pay  the  debt  of  another,  viz.  of  the  drawer,  yet  is  he 
primarily  liable;  for  it  is  incumbent  on  the  holder  of  the  bill 
to  resort  to  him  in  the  first  instance.  Under  this  view,  al- 
though his  ^igagement  is  really  only  a  oollat»«l  engagement, 
yet  he  may  be  considered  as  the  principal  debtor,  and  the  re- 
maining parties  as  sinreties  only.    Now,  in  the  case  of  simj^ 

4  QovAd  y.  Robgon,  S  East,  576.  Qnintiii,  1  Boi.  and  Pal.  653.  fullj 

«  2nd  Heiolution  in  WiUwyn  y.  St.        stated,  ante,  p.  356. 

f  Pring  V.  Clarkion,  1  B.  and  C.  14. 
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contracts,  if  a  creditor  give  time  to  the  principal  debtor(14), 
the  collateral  sureties  are  discharged  both  in  law  and  equity?, 
because  the  creditor  cannot  call  on  the  other  parties  without 
an  injury  to  the  person  to  whom  he  has  given  time.  If 
holder  of  a  biU  of  exchange,  accepted  for  the  accom- 
modation of  the  drawer,  takes  a  cognovit  from  the  drawer  for 
payment  by  instalments,  he  does  not  thereby  dischai^  the 
acceptor ;  whether  the  holder,  at  the  time  of  tdking  the  bill, 
knew  it  was  an  accommodation  biU  or  not^. 

H.  aooepted  a  bill  for  the  accommodation  of  B.  the  drawer, 
who  indorsed  it  over  as  a  security  for  a  debt,  and  afterwards 
became  bankrupt.  The  indorsee  entered  into  an  agreement 
with  the  assignees  for  purchasing  part  of  the  bankrupt's  pro- 
perty, and  for  the  arrangement  of  some  claims,  which  he,  the 
mdorsee  held  upon  the  estate,  and  he  afterwards  gave  tiiem 
a  release  of  all  demands,  no  mention  being  made  of  the  biU 
which  had  been  dishonoured.  He  knew  at  the  time  of  the 
agreement,  but  not  when  he  took  the  biU,  that  it  was  accepted 
for  acconmiodation.  It  was  holden ',  that  the  acceptor  was  liar 
ble.  One  of  the  makers  of  a  joint  promissory  note  may  shew'^ 
that  he  was  a  mere  surety  for  the  other  party  and  so  known 
to  the  payee,  and  that  the  payee  had  taken  a  composition  from 
the  prinapal  debtor,  without  his  (the  surety's)  consent. 

The  doctrine  laid  down  in  ez-parte  Smith  and  EngUsh  v. 
Darletfj  must  be  confined  to  those  cases  in  which  the  agree- 
ment between  the  holder  and  acceptor  is  made  without  the 
consent  of  the  other  parties  to  the  bill,  for  otherwise  they 
wiU  not  be  discharged.  This  appears  from  the  case  of  Clark 
and  others  executors  of  Males  v.  Devlin,  3  Bos.  and  PuL  S63, 
in  which  it  was  adjudged,  that  the  drawer  of  a  bill,  who  had 

g  Per  Chambre,  J.  3  Bos.  aad  Pul.  366.  10  B.  ft  C.  578,  and  Yallop  ▼.  Eben, 

See  also  Reet  v.  Benrington,  2  Ves.  1  B.  k  Ad.  703.    Fentum  y.  Pooock 

Jun.  540.  and  Nisbet  t.  Smith,  2  Bro.  was  recognized  in  Nichols  y.  Norris, 

Ch.  C.  579.  3  B.  ft  Ad.  41,  n. 

h  Fentum  y.  Pocock,  5  Taant.  192,  i  Harrison  y.  Gouitauld,  3  B.  ft  Ad.  36. 

oyemiling  Laxton  v.  Peat,  2  Campb.  k  Hall  y.  Wilcox,  1  M.  and  Robinson, 

185.    See  also  Ragg^  y.  Axmore,  68. 
4  Taunt  730.    Pricey.  Edmunds, 


(14)  Without  any  reserve  of  the  remedy  against  the  soreties,  per 
Lord  Eldon,  Ch.  ex -parte  Gifford,  6  Vesey,  807.  BouUon  v.  StMs. 
18  Ves.  21 .  See  also  Orme  v.  Yimng,  Holt's  N.  P.  C.  84,  recognized 
in  Combe  V.  Woolf,  8Bmgh.  156,  and  Diimi  v.  SUe,  Holt's  N.  P.  C. 
399,  in  which  last  case  it  was  holden,  that  time  g^ven  to  a  sorety, 
without  the  privity  of  the  oo-snrety,  would  not  duchaige  the  co- 
surety. 
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y 

assented  to  the  holder's  taking  a  secority  from  the  acceptor^ 
wos^  notwithstanding  such  security^  liable  to  an  action  at  the 
suit  of  the  holder.  The  holder  of  a  bill^  on  its  becoming  due^ 
allowed  the  acceptor  to  renew  it  without  consulting  theindor- 
ser:  but  the  indorser  afterwards  meeting  the  acceptor^  told 
him  that  it  was  the  best  thing  that  could  be  done;  it  was  hoi- 
den  that  this  was  not  a  recognition  of  the  terms  granted  by 
the  holder  to  the  acceptor^  and  that  the  indorser  was  dis- 
charged^, l^e  holdef  may  sue  a  prior  indorser^  although  he 
has  taken  in  execution  a  subsequent  indorser^  and  afterwards 
let  him  go  at  large  on  a  letter  of  license,  without  having  paid 
the  debt.  In  a  case°^  where  an  action  was  brought  by  several 
partners^  as  indorsees  of  a  promissory  note  against  the  defen- 
dant as  indorser,  and  it  appeared  in  evidence,  that  one  of  the 
partners  had  discharged  a  prior  indorser,  by  a  deed  of  compo- 
sition; it  was  holden,  that  such  deed  operated  as  a  release  to 
the  defendant^  (15).    But  where  the  indorsee  of  a  note  made 

1  Withall  T.  Mastennanand  Co.,  2    m  Hayling  t.  Mulhall,  2  Bl.  R.  1236. 
Cainpb.  179.  n  Ellison  and  others  v.  DezeU,  Bristol 

Sum.  Ass.  1811,  MS.  ^ 


(15)  "  If  a  holder  enter  into  an  agreement  with  a  prior  indorser 
in  the  morning,  not  to  sue  him  for  a  certain  period  of  time,  and  then 
oblige  a  subsequent  indorser  in  the  evening  to  pay  the  debt,  the  latter 
most  immediately  resort  to  the  very  personfor  payment  to  whom  the 
holder  has  pledged  his  fiedth  that  he  shall  not  be  sued.     In  the  case 
exp.  Smith,  Lord  Thurlow,  after  consulting  with  all  the  judges,  was 
of  opinion,  that  the  holder  of  a  bill  by  entering  into  a  composition 
with  the  acceptor,  discharged  the  indorser,  and  accordingly  ordered 
the  proof  againfi(t  the  estate  of  the  latter  to  be  expunged,  proceeding 
on  the  ground  of  the  acceptor's  liability  being  varied  by  the  act  of 
the  holder.    We  all  remember  the  case  where  Mr.  Richard  Burke 
being  security  for  an  annuity,  the  grantee  gave  time  to  the  principal, 
and  yet  argued  that  Mr.  Burke  was  not  relieved  thereby,  though 
the  principfJ  was;  but  it  was  answered  that  the  grantee  could  make 
no  demand  upon  the  surety,  because  he  must,  by  so  doing,  enforce 
a  payment  from  the  principal,  contrary  to  the  agreement."    Per 
Lord  Eldon,  C.  J.  in  English  v.  Barley,  2  Bos.  and  Pul.  62.     See 
also  Bank  of  Ireland  v.  Beresford  and  another,  6  Dow.  234.     In  the 
foregoing  cases,  the  act  done  by  the  creditor  la  his  own  act,  over 
whidi  the  surety  has  not  any  control ;   and  the  injury  which  the 
surety  would  receive,  is  one  which  he  has  not  any  mode  of  prevent^- 
ing.     But  a  surety  for  a  bankrupt  is  not  discharged  by  the  creditor's 
signing  the  bankrupt's  certificate,  even  after  notice,  from  the  surety  not 
to  do  so:  "  It  is  the  duty  of  the  surety  to  pay  the  debt;  and  if  he  de- 
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by  the  defendant  for  the  accommodation  of  the  payee  and  in* 
dorser  covenanted  not  to  sue  the  payee  and  indorser^  it  was 
holden^  that  the  defendant  could  not  avail  himself  of  this  oo* 
venant,  in  an  action  brought  against  him  by  the  indorsee,  al- 
though the  defendant,  by  the  verdict  against  him  in  this  ao- 
tion^  would  have  a  right  to  recover  over  against  the  payee  and 
indorser^.  The  holder  sued  the  acceptor,  and  charged  him  in 
execution  P;  the  latter  obtained  his  discharge  under  the  Lords' 
Act;  the  holder  then  sued  the  drawer,  and  recovered  the 
amount  of  the  bill,  whereupon  the  drawer  sued  the  acceptor, 
and  charged  him  in  execution;  this  was  holden  regular,  for 
although  the  dischaige  of  the  acceptor,  under  the  Lords'  Act, 
was  a  satis&ction  of  the  debt  as  to  the  holder ,  yet  it  would 
not  operate  as  such  between  the  drawer  and  acceptor. 


YIII.    Of  the  Action  on  a  Bill  of  Exchange — Pleading  tmder 
the  new  Rules — Evidence — Recovery  of  Interest. 

A  BILL  of  exchange  being  a  simple  colitract,  the  form  of 
action,  which  is  adopted  for  tiie  recovery  of  the  sum  of  moi^y 
mentioned  in  the  bill^  case  of  non-acceptance  or  non-pay- 
ment, is  a  special  assumpsit.  Formerly  me  declaration  ex- 
tended to  a  great  length,  but  under  the  new  rules  T.  T.  1  W. 
4,  concise  forms  are  given  on  notes  and  inland  bills,  according 
to  the  principle  of  which,  declarations  on  foreign  bills  may  be 
drawn  with  me  necessary  variations.  See  these  forms.  The 
frequent  nonsuits,  which  used  to  occur  cm  the  ground  of  vari- 
ances between  the  instrument  as  set  forth  in  die  declaration, 
and  that  produced  in  evidence  ham  been  greatly  obviated  by 

o  MRllet  V.  Thompson,  5  Esp.  N.  P.  C.    p  If aodonahl  t.  BoTington,  4  T.  R. 
178.  S25.  died  in  EogliA  v.  Dule7,2 

Bos.  andPul.  SI. 


dines  ao  doing,  and  thereby  permits  the  creditor  to  prove,  the  sign- 
ing the  certificate  of  conformity,  which  is  a  power  given  to  the 
prdving  creditor,  cannot  he  considered  as  an  act  done  hy  the  credi- 
tor, which  altered  the  surety's  right  without  his  control,  and  scarcely 
indeed,  without  his  consent."  Per  Tindal,  C.  J.  ddiveriag  judg- 
ment.    Browne  y.  Carr,  7  Bingh.  508. 
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the  Stat  9  O.  4.  c«  15.  post^  under  tit.  Covenant^  non  est  fac- 
tum. Where  the  acceptance  was  written  before  the  bill  was 
drawn^  and  the  declaration  described  the  transaction  in  the 
usual  order  of  time^  viz.  the  drawing  firsts  and  then  the  accept- 
ance; this  was  holden^  not  to  be  a  variance.  And  so  with 
respect  to  an  indorsement^  whether  made  before^  bill  drawn^ 
or  after*  bill  became  due. 

By  Stat.  1  and  2  Geo.  4.  c.  7B.  s.  1.  if  any  person  shall  ac- 
cept a  bill  payable  at  the  house  of  a  banker^  or  other  place^ 
without  further  expresssion  in  his  acceptance^  such  acceptance 
shall  be  deemed^  to  all  intents  and  purposes,  a  general  accep- 
tance of  such  bUI;  but  if  the  acceptor  shall,  in  lus  acceptance, 
express  that  he  accepts  the  bill  payable  at  a  banker's  house 
or  other  place  on/jr,  and  not  ofkerwUe  or  etsew/ierey  such  ac- 
ceptance shall  be  deemed  to  be  to  b31  intents  and  purposes  a 
qualified  acceptance,  and  the  acceptor  shall  not  be  liable  to 
pay  the  said  bill,  except  in  default  of  piyment,  when  such 

Eayment  shall  have  been  duly  demandea  at  such  banker's 
ouse  or  other  place.  Since  this  statute  it  has  been  adjud^d, 
that  the  holder  of  a  bill  accepted,  payable  at  a  banker's,  out 
omitting  the  words  ^^there  only,"  is  not  bound  to  present  it 
at  the  banker's,  and  consequently  is  not  guilty  of  laches,  if 
he  omits  to  do  so;  and  may  still  recover  against  the  acceptor, 
in  the  event  of  the  bankei^s  failure,  although  a  considerable 
time,  e.  g,  three  weeks  have  elapsed  siace  the  bill  became  due, 
during  aU  which  time  the  acceptor  had  funds  in  the  banker's 
hands,  exceeding  the  amount  of  the  bil.  Turner  v.  Hoyden, 
4  B.  and  C.  1.  In  such  case  no  averment  or  proof  of  pre- 
sentment for  payment  at  the  place  maoitioned  is  necessary. 
Selby  V.  Eden,  3  Bingh.  611.  Fayle  v.  Bird,  6  B.  and  C. 
531.  See  also  Hawkey  v.  Borunck,  4  Bingh.  135.  But  in  an 
action  against  the  drawer  of  a  bill  (pavable  at  a  particular 
place,  where  the  drawer  accepts  it  payaole  at  that  place,)  on 
the  ground  of  non-payment  by  the  acceptor,  it  is  necessary  to 
prove  a  presentment  to  the  acceptor  at  that  place;  for  the 
statute  neither  intended  to  alter,  nor  has  it  altered,  the  liabi- 
lity of  drawers;  but  is  confined  in  its  operation  to  acceptors 
OJdj.    Gibb  V.  Mather,  8  Bmgh.  214.  2  Cr.  and  J.  254.  S.  C. 

A  conditional  acceptance  cannot  be  declared  on  as  an  ab- 
solute acceptance,  even  after  condition  performed^.  In  action 
on  a  bill  acainst  an  acceptor  for  the  honour  of  the  drawer,  it 
must  be  aUeged,  that  when  the  bill  arrived  at  maturity,  it  was 

q  Molloy  v.  Delvef,  7  Binph.  428.  s  Young  t.  Wright,  1  Campb.  139. 

r  RiiiieU  T.  LftDgvlafib,  Doug.  614.         t  Langiton  r.  Comgj,  4  Cunpb.  176. 
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presented  to  the  drawee  for  payment.  And  this  rule  holds^ 
whether  the  bill  be  a  bill  payable  after  date'  or  after  sights 
Where  a  biU  has  been  accepted  by  the  drawee,  if  another  per- 
son accepts  it  also  for  the  purpose  of  guaranteeing  the  first 
acceptor,  the  second  acceptance  is  merely  a  collateral  under- 
taking, and  must  be  declared  on^  as  sudi;  for  there  is  not 
any  custom  of  merchants  authorizing  a  series  of  acceptors. 

In  Heys  v.  Heseltine,  and  another',  where  it  was  averred 
that  the  defendants  accepted  the  bill,  and  the  acceptance  was 
by  an  agent  thus,  ^^for  Heseltine  and  Co.  John  Wilson:'' 
liord  Euenborough  was  of  opinion,  that  the  evidence  sup- 
ported the  declaration;  observing  that  if  the  defendants  ac- 
cepted the  bill  by  an  agent,  in  contemplation  of  law,  they  ac- 
cepted it  themselves:  and  it  was  a  general  rule  in  pleading, 
that  facts  might  be  stated  according  to  their  legal  eflFect. 

When  the  action  is  brought  between  the  immediate  parties 
to  the  biU,  it  is  usual  to  subjoin  such  counts  as  will  embrace 
the  consideration  for  which  the  bill  has  been  given:  for  as 
the  bill  does  not  meige  the  original  demand,  if  the  plaintiff 
fiul  in  substantiating  in  evidence  the  special  count,  he  may 
resort  to  evidence  on  the  common  counts.  Under  the  new 
rules,  counts  upon  a  bill  or  note,  and  for  the  consideration, 
in  goods,  money,  or  otherwise,  are  considered  as  founded 
on  distinct  subject  matters  of  complaint.  In  Aloes  r.  HodgsoUj 
7  T.  R.  241.  where  the  plaintiff  had  dedared  specially  on  a 
written  contract  made  in  Jamaica,  and  on  a  quantum  meruit, 
and  was  prevented  from  establishing  the  special  count,  be- 
cause the  contract,  by  the  laws  of  the  island  of  Jamaica,  was 
void  for  the  want  of  a  stamp;  it  was  holden  that  he  might  re- 
cover on  the  quantum  meruit.  So  where  a  promissory  note 
had  been  given  for  money  lent,  which  when  produced  in  court 
was  unstamped.  Lord  E!enyon,  C.  J.  permitted  the  plaintiff 
to  recover  on  a  common  count  for  money  lent,  by  proving 
that  when  the  money,  for  which  the  note  had  been  given, 
was  demanded  of  the  defendant,  he  acknowledged  the  debt* 
J)/t€  V.  Jones,  1  East's  R.  58.  n.  (a)  Wilson  v.  Kennedy,  1  Esp. 
N.  P.  C.  245.  S.  P;  In  cases  of  this  kind,  if  the  defendant 
call  for  a  particular  of  the  plaintiff's  demand,  the  causes  of 
action  in  the  general  coimts  ought  to  be  stated  in  the  parti- 
cular, otherwise  the  plaintiff  will  not  be  permitted  to  go 
into  evidence  on  them.  fVade  v.  Beasley,  4  Esp.  N.  P.  C.  7- 
Kenyon,  C.  J.  If  the  plaintiff's  particular  conveys  the  requi- 
site information  to  the  defendant,  however  inaccurately  it 

s  Hoare  ▼.  Cazenove  16  East,  191.  a  Jackeon  y.  Hudaon,  2  Gampb.  447. 

t  Williams  v.  Germaine,  7  B.  ft  C.  468.    x  2  Campb.  604. 
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may  be  drawn  up,  it  is  sufficient,  unless  the  defendant  will 
undertake  to  swear  that  he  has  been  misled  by  the  inaccuracy. 
Day  V.  Bower,  EUenborough,  C.  J.  1  Campb.  69,  n.  And 
although  the  general  rule  is,  that  the  plaintiff,  who  has  deli- 
vered an  imperfect  particidar,  shall  be  restricted  in  his  evi- 
dence, and  not  permitted  to  recover  any  thing  ultra  the  con- 
tents of  such  particular,  yet  if  the  defendant,  in  attempting  to 
defeat  the  restricted  claim  of  the  plaintiff,  gives  him  a  better 
,  case  than  he  was  at  liberty  to  make  for  himself,  he  will  be  en- 
titled to  a  verdict  for  all  that  is  proved  due  to  him;  what  he 
could  not  have  insisted  on  as  a  right  he  may  receive  as  a  boon. 
Hurst  V.  IVatkis,  Ellenborough,  C.  J.  1  Campb.  68.  Bills  of 
particulars  are  not  to  be  construed  with  all  the  strictness  of 
declarations.  Per  Mansfield,  C.  J.  in  Brown  v.  HodgsoUj  4 
Taunt.  190.  See  also  Davies  v.  Edwards  3  M.  &  J3.  380. 
and  Lambirth  v.  Roff,  8  Bingh.  411.  Disbursements  are 
recoverable  under  an  item  for  **cash  advanced.'^  Harrison 
V.  Wood,  8  Bmgh.  371. 

Proceedings  subsequent  to  the  Declaration, — ^The  plaintiff 
having  declared,  the  defendant,  if  he  has  not  any  defence, 
either  compromises  the  action  by  paying  or  riving  securitv 
for  the  debt  and  costs;  or  he  lets  judgment  go  by  default,  if 
the  holder  commences  one  action  against  the  drawer^,  and 
another  against  the  indorser,  the  court  will  stay  all  the  pro- 
ceedings upon  payment  of  the  amount  of  the  bill  and  the  costs 
of  the  two  actions,  without  regarding  the  costs  which  may 
have  been  incurred  in  actions  brought  by  the  holder  against 
any  other  parties  to  the  bill.  But  when  the  application  for 
staying  proceedings,  comes  from  the  acceptor,  who  is  the  ori- 
ginal deraulter,  the  court  will  not  regard  it,  except  upon  pay- 
ment of  the  amount  of  the  bill  and  costs  in  aU  the  actions'. 
When  the  defendant  suffers  judgment  to  go  by  default,  the 
plaintiff  must,  before  he  is  entitled  to  final  judgment  and  ex- 
ecution, ascertain  the  amount  of  the  debt.  Formerly  this  was 
done  by  executing  a  writ  of  inquiry  of  damages;  but  of  lateyears, 
in  the  courts  of  King's  Bench*  and  Common  Pleas^  and  now 
in  the  Court  of  Elxchequer^  in  actions  upon  promissory  notes 
and  biUs  of  exchange,  where  it  appears  on  the  fieM^  of  the  dedar- 

7  Smith  V.  Woodcock,  4  T.  R.  691.  S.  b  Raihleigfa  v.  Salmon,  caae  on  a  pro- 

P.  OD  a  promiisory  note,  Windham  mlMory  note,  C.  B.  June  16th  1789. 

V.  Wither,  and  Windham  ▼.  TruU,  1   H.  Bl.  252.    Andrews  v.  Blake, 

Str.  515.  case  on  a  bill  of  exchange,  C.  B. 

X  Admitted   per   Cur.    in    Smith    t.  Nov.  25.  1700.     1  H.  Bl.  629. 

Woodcock,  4  T.  R.  691.  c  See  Biffgs  v.  Stuart,  4  Pri.  (Ex.) 

a  Shepherd  t.  Charter,  case  on  a  bill  134. 
of  exchange,  4  T.  R.  276. 

TOL.  1.  *  ® 
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ation^  diat  the  actions  are  braiight  on  the  notes  or  hiSia^y  and 
the  money  mentioned  therein  is  not  foreign  money^  it  is  usual 
to  apply  to  tiie  court  for  a  rule  to  shew  cause  why  it  should 
not  oe  referred  to  the  master  in  B.  R.  and  prothonotary  in  C. 
B.3  and  in  Exchequer  to  see  what  is  due  for  principal  and  in- 
terest, and  why  final  judgment  should  not  be  signed  thereon, 
without  executing  a  writ  of  inquiry;  which  rule  is  made  abso- 
lute on  an  affidavit  of  service,  unless  good  cause  be  shewn  to 
the  contrary.  In  vacation  time  apphcation  may  be  made  to 
one  of  the  judges  of  B.  R.  or  C.  B.  at  chambers.  N.  The  rule 
ought  not  to  be  applied  for  on  the.day  of  signing  interlocu- 
tory judgment,  but  some  days  after^.  The  rule  to  compute 
will  be  allowed,  although  bill  has  been  destroyed^  Where 
the  bill  of  exdumge  is  for  foreign  money^,  e.  g.  for  Irish  mo- 
ney, the  court  will  not  permit  the  master  to  ascertain  the 
value.  In  this  case,  therefore,  the  plaintiff  must  have  re- 
course to  a  writ  of  inquiry;  upon  the  execution  of  which  it  is 
now  holdenS,  notwithstanding  former  decisions  to  tlie  con- 
trary^, that  it  is  not  in  any  case  necessary  to  prove  the  biU  of 
exchange,  the  bare  production  of  it  being  sufficient;  for  by 
suffering  judgment  to  go  by  default,  the  defendant  admits  the 
cause  of  action  to  the  amount  of  the  bill.  The  bill,  however, 
must  be  produced  to  the  jury,  in  order  that  they  may  see 
whether  or  not  any  part  of  it  hjBLS  been  paid. 


•  

Pleading  under  the  New  Rules. 

JBy  R.  G.  H.  T.  4  W.  4.  No.  2,  in  all  actions  upon  bilb 
of  exchange  and  promissory  notes,  the  plea  of  non-assumpsit 
shall  be  inadmissible.  In  such  actions,  therefore,  a  plea  in 
denial  must  traverse  some  matter  of  fact ;  ex.  gr.  the  drawing, 
or  making,  or  indorsing,  or  accepting,  or  presenting,  or  notice 
of  dishonour,  of  the  bul  or  note. 

No.  3. — All  matters  of  confession  and  avoidance,  induding 
not  only  those  by  way  of  discharge,  but  those  which  shew 
the  transaction  to  be  either  void  or  voidable,  on  die  ground 
of  fraud  or  otherwise,  shall  be  specially  pleaded,  ex.  gr. — ille- 
gality of  consideration,  drawing,  indorsing,  accepting,  &c. 
bills  or  notes,  by  way  of  accommodation,  &c.  If  the  pm  be> 
that  no  consideration  was  given  for  the  bill  or  note,  and  the 

c  Osborne  v.  Noad,  8  T.  R.  648.  f  Mauniell  t.  Lord  Masiareene,  ST.  R. 

d  GordoD    r.    Corbett,    Smith's    R.        87. 

179.  g  Green  V.  Heame,  3  T.  R.  301. 

e  Clarke  y.  Quince,  3  Dow.  P.  0.26.      b  Snowdonv.  Thomas,  3  Wils.  155 :  t 

Bl.  R.  748,  8.  C. 
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replication^  ^lat  there'*irB8;  the  ontis  lies  on  the  defendant  to 
prove  that  there  was  not  any  consideration^  although  the 
plaintiff^  in  his  repUcation,  alleges  the  affirmatiye^.  To  a  de- 
eburation  by  indorsee  against  acceptor^  the  defendant  cannot 
plead  that  the  bill  was  accepted  by  him  without  considera- 
tion^ from  the  drawer;  for  such  is  not  inconsistent  with  plain- 
tiff's legal  demand^  indorsement  jmrn^yact^  importing  consi- 
deration^. Under  the  new  rules,  every  matter,  independent  of 
the  making  of  the  promise,  should  be  affirmatively  stated; 
for  the  object  of  those  rules  was,  to  make  each  side  under- 
stand what  they  were  come  to  try.  The  court,  therefore,  dis- 
countenances pleas  in  the  negative.  Hence,  i£  defendant  re- 
lies on  want  of  oonsidenition,  he  should  state,  in  his  plea, 
affirmatively,  such  facts  as  shew  the  want  of  it"^.  Assumpsit 
by  the  indorsee  against  the  acceptor  of  a  bill.  Plea,  that  the 
defendant  accepted  the  biU  for  the  accommodation  of  the 
drawer,  and  that  the  drawer  did  not  give,  nor  did  he  the  de« 
fendant  receive,  any  consideration  for  his  accepting  or  passing 
the  bill;  that  the  drawer  indorsed  the  bill  to  die  plaintiff 
without  any  consideration,  and  that  the  plaintiff  held  the  bill ' 
without  consideration;  it  was  holden*^,  that  the  onus  pro- 
bandi  lay  on  the  defendant;  that  where  there  is  not  any 
fraud,  or  any  suroicion  of  fraud,  but  the  simple  fact  is,  as 
here,  the  plaintiff  is  not  called  upon  to  prove,  that  he  gave 
value  for  the  bill.  When  a  bill  has  been  altered  B&er  accept* 
anoe,  the  defendant  may  take  advantage  of  it,  under  a  plea^^ 
that  he  did  not  accept  tke  biU  declarea  on.  In  this  case  the 
defendant  has  the  risht  to  beginP,  and  the  bill  ought  to  be 
produced  without  nonce. 

• 
Evidence. 

In  an  action  by  the  indorsee  of  a  bill  against  the  acceptor^, 
it  is  not  necessary  for  the  plaintiff  to  prove  the  hand-writing 
of  the  drawer,  for  when  a  bill  is  presented  for  acceptance, 
the  acceptor  is  supposed  to  look  at  the  hand-writing  of  the 
drawer,  and  on  that  account  he  is  precluded  from  disputing 
it  afterwards,  and  cannot  give  in  evidence  even  a  forgery 

i  I^acey  y.  Forrester,  5  Tyrw.  567.  overruling  Heath  v.  Sansom,  2B,  k 

See  Whitaker  t.  Edmunds,   1  Ad.  Ad.  291. 

md  BU.  638.  o  Cock  r.  Coxwell,  2  Cr.  M.  «:  It 

k  Low  y.  Chifney,  1  N.  C.  267.  291. 

1  Reynolds  y.  lyemey,  3  D.   P.  C.  p  Barker  v.  Malcolm,  7  C  and  P.  101. 

463.  q  Jenys  v.  Fiiwler,  8tr.  946.  coram 

m  Easton  y.  Pratchett,  1  Cr.  M.  and  Raymond,  C.   J.      Fer  Buller,  J. 

R.  798,  4  Tyrw.  473.  Stougliton  y.  In  1  T.  R.  655.  S.  P.     Fer  Dam- 

B.  of  Kilmoray,  2  Cr.  M.  and  R.  72.  pier,  J.  in  Bass  v.  CUye,  4  M,  4c  S. 

n  Mills  y.  Barber,  ^  ^,  k  W,  425.  13  S.  P. 
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of  such  hand-imting.     But  the  hand-writing  of  the  first 
indorser  must  be  proved,  because  the  acceptor  is  not  sup- 
posed to  look  any  further  than  the  hand-writing  of  the 
drawer^.    The  acceptance  of  a  bill  drawn  by  procuration,  ad- 
mits the  drawer's  hand-writing  and  the  procuration*^.     But 
although  the  biU  be  indorsed  by  the  same  procuration,  the 
date  thereof  not  appearing,  the  acceptance  does  not  admit' 
the  procuration  to  mdorse.     Proof,  first,  that  J.  S.  was  the 
confidential  clerk  of  the  defendants,  and  had  been  introduced 
by  them  to  their  bankers,  as  one  to  whom  they  were  to  pay 
the  same  attention  as  they  would  to  the  defendants  them- 
selves :  2ndly,  that  defendants  had,  in  repeated  instances,  re- 
cogni2sed  his  authority  to  draw  both  bills  and  cheques  by  pro- 
curation for  them ;  lastly,  that  on  three  occasions  J.  S.  had 
indorsed  bills  by  procuration  for  them,  on  one  of  which  occa- 
sions the  defendants  must  have  known  of  it ;  and  in  the  other 
two  instances,  the  defendants  had  received  the  money  raised 
upon  the  bills :  it  was  holdeni,  that  although  an  authority  to 
draw  does  not  in  itself  import  an  authority  to  indorse,  ^et  the 
^evidence  of  such  authonty  to  draw  was  not  to  be  withheld 
from  the  jury,  who  were  to  determine  on  the  whole  evidence, 
whether  such  authority  to  indorse  existed  or  not,  and  from 
the  foregoing  facts  they  might  well  draw  the  inference  that 
it  did.    A  biU  of  exchange  was  shewn  to  the   defendant, 
whose  name  appeared  on  the  biU  as  acceptor,  and  he  was 
asked  whether  it  was  his  hand-writing ;  he  said  it  was,  and 
that  the  bill  would  be  duly  paid :  Lora  Ellenborough,  C.  J. 
held,  that  this  accredited  the  biU,  and  the  idainliff  having 
been  thereby  induced  to  take  it,  the  defendant  could  not 
set  up  as  a  defence  that  his  name,  as  written  on  the  bill,  was 
a  foigery.    Leach  v.  Buchanotty  4  Esp.  N.  P.  C.  226..   A 
forged  bill  was  drawn  upon  the  plaintiff,  which  he  accepted 
and  paid  to  an  innocent  indorsee,  who  had  riven  a  valuable 
consideration  for  the  bill;   on  discovering  me  foigery,  the 
plaintiff  brought  an  action  for  money  had  and  received,  to 
recover  back  the  money;   it  was  holden,  that  the  action 
would  not  lie ;  Lord  Mansfield,  C.  J.  observing  that  it  was 
incumbent  on  the  plaintiff  to  have  been  satisfied  as  to  the 
drawer's  hand-writing  before  he  accepted  the  bilL    Price  v. 
Nealy  3  Burr.  1354,  1  BL  R.  390.  S.  C.    The  defendants 
took  a  bill^  accepted  payable  at  the  phintifis,  who  were  the 

t  Smith  V.  Chester,  1  T.  R.  654.   Coo-  u  Robinson  t.  Yarrow,  7  Taunt.  455. 

per  y.  Lindo,  fi.  R.  London  Sittings  x  S.  C. 

alter  M.  T.  52  G.  3.  8.  P.  as  to  y  Prescott  v.  FUnn,  &  Binph.  19. 

hand- writing  of  second  indorser,  be-  ' 
ing  alleged  in  declaration. 
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drawee's  bankers^  and  indorsed  it  to  their^  the  defendant's^ 
agents,  to  whom  the  plaintiffs  paid  it  when  due,  and  seven 
days  after  sent  it  as  their  vouctier  to  the  drawee,  who  ap- 
prised them  that  the  acceptance  was  forged.  Held  by  three  Js; 
against  Chambre,  J.  that  the  plaintiffs  could  not  recover 
from  the  defen<knts  the  amount  which  they  had  thus  paid 
them  on  the  forged  acceptance.  Smith  v.  Mercer^  6  Taimt. 
76.  But  where  the  pliuntiffs  (bankers)  discounted  for  the 
defendants  (bill-brokers)  a  bill  of  exchange  which  the  latter 
did  not  indorse,  and  it  turned  out  that  the  signatures  of 
the  drawer  and  acceptor  (the  latter  of  whom  kept  an  ac- 
count with  the  plaintiffs)  were  forged;  it  was  holden',  that 
the  defendants  were  liable  to  refund  tiie  money.  Where 
a  bill  of  exchange  purports  to  be  drawn  by  a  plurality  of 
persons,  and  ia  so  declared  on,  the  acceptor  of  such  bill 
will  not  be  permitted  to  prove  that  the  supposed  firm 
consisted  of  one  person  only.  Bass  v.  Clive,  4  M.  and  S.  13. 
Where  a  bill  is  drawn  in  the  name  of  a  fictitious  person,  pay- 
able to  the  order  of  the  drawer,  the  acceptor  is  considered  as 
undertaking  to  pay  to  the  order  of  the  person  who  signed  as 
drawer;  and,  therefore,  an  indorsee  may  bring  evidence  to 
shew,  that  the  signature  of  the  supposed  drawer,  to  the  bill 
and  to  the  first  indorsement,  are  in  the  same  hand-writing. 
Cooper  V.  Meyer,  10  B.  and  C.  468. 

Action  by  the  indorsee  against  the  indorser  of  a  bill  of  ex- 
change^. The  declaration  stated  several  indorsements  prior 
to  that  of  the  defendant,  which  was  immediately  to  the 
plaintiff.  A  question  arose,  whether  upon  proof  ot  the  de- 
fendant's hand-writing,  it  was  necessary  to  prove  the  hand- 
writing of  any  of  the  prior  indorsers,  and  particularly  that  of 
the  original  payee.  The  plaintiff's  counsel  contended,  that 
the  defendant's  indorsement  admitted  all  antecedent  indorse- 
ments ;  that  even  if  they  were  forged  he  would  be  liable ; 
that  he  was  to  be  considered  as  the  drawer  of  a  new  bill  of 
exchange,  and  that  his  contract  was  very  different  from  that 
of  the  acceptor,  who  only  undertook  to  pay  to  the  payee  or- 
his  order,  and  against  whom,  therefore,  a  title  through  the 
payee  must  be  established.  Lord  EUenborough  was  of  this 
opinion,,  and  the  plaintiff  had  a  verdict.    Action  for  money 

C'  1^  by  plaintiffs,  Messrs.   Forsters,   Lubbock,  and   Co.,, 
kers  for  defendant.    A  bill  of  exchange  was  drawn  on  de- 
fendant by  one  Hanley,  payable  to  his  own  order,  which. 

z  Fuller  and  others  y.  Smith,  1  R.  and    a  Critchlow  y.  Parry,  B.  R.  2  Campb. 
M.  49.  182. 

b  Forster  v.  Clements,  2  Campb.  17. 
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defendant  accepted,  ^payable  at  For8tei%  Labbock^  and  Co.^ 
London/'  the  plaintifis ;  wben  this  bill  was  presented  at  the 

ElaintifiB'  house,  it  was  paid  by  them,  and  the  action  was 
rought  to  recover  the  sum  so  paid*  Plaintiffs  proved  the 
acceptance,  and  the  fact  of  payment,  and  contended  they 
were  entitled  to  recover  without  proving  the  indorsement  q( 
the  drawer,  which  was  upon  the  bill  at  the  time  it  was  paid 
by  them,  allying  that  the  bill,  when  presented,  being /irtm^ 
fade  in  a  negotiable  state,  they  were  authorised  to  pay  it,  and 
were  not  bound  to  inquire  into  the  title  of  the  holder ;  but 
Lord  EUenborough  nued  that  it  was  necessary  to  prove  the 
first  indorsement.  In  an  action  against  the  drawer  of  a  bill% 
it  was  holden,  that  payment  of  money  into  court,  upon  the 
whole  declaration,  was  such  an  admission  of  the  cause  of  ac- 
tion as  superseded  the  necessity  of  proving  the  hand-writing 
o£  the  drawer. 

A  receipt  upon  a  negotiable  instrument  may  be  contra- 
dicted^ or  explained  by  parol  evidence.  Where  the  plea  was 
want  of  consideration  for  the  defendant's  acceptance,  con- 
cluding with  a  verification,  and  the  plaintiff  replied,  setting  it 
out,  under  a  scilicet ,  and  concluded  to  the  country;  it  was 
holden®,  that  the  plaintiff  was  not  boimd  to  prove  the  consi- 
deration. 

The  signature  of  a  party  (L.  B.  Sapio,)  to  a  bill,  may  be 
proved  by  a  person  who  has  seen  him  write'  his  surname 
only,  several  times.  But  in  a  case?  where  the  acceptance 
pumorted  to  bear  the  signature  of  the  acceptor's  christian  as 
well  as  surname,  proof  by  a  witness  who  never  saw  the 
acceptor  write  his  christiim,  and  had  seen  him  write  his 
surname  only,  was  not  deemed  sufiicient  by  Lord  EUenbo- 
rough,  C.  J. 

The  copy  of  an  original  letter,  giving  notice  of  the  disho- 
nour of  a  bill^  produced,  and  subject  matter  of  action,  is  ad- 
missible in  evidence  without  notice  given  to  produce  the  ori- 
^al;  but,  secus,  if  bill  not  produced,  nor  subject  matter  of 
action^  But  notice  of  dishonour  must  contain  an  intimation 
that  payment  of  the  bill  has  been  refused  by  the  acceptor; 

c  Gutteridge  v.  Smith,  2  H.  fil.  374.  f  Per  Abbott,  C.  J.  Lewit  v.  Sapio, 

d  Scholey  v.  Walsby,  Peake's  N.  P.  C.  M.  and  Malk.  39. 

24.  recognized  by  Lord  Tenterden,  gp  Powell  v.  Ford,  2  Stark.  N.  P.  C. 

deliTering  judgment  in  Graves  ▼.  184. 

Key,  3  6.  and  Ad.  318.  h  Kine  v.   Beaumont,  3  Brod.    and 

e  Low  V.  Burrowes,  4  Nev.  and  M.  Bingh.  288.     By  C.  B.  after  confer- 

367.  and  see  Batley  v.  CaUerall>  ence  with  B.  R. 

1  Bl.  and  Rob.  379.  i   Lanauze  v.  Palmer,  M.  and  Malk* 

31. 
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hence  a  letter  merely  containing  a  demand  of  payment  was 
holden^  to  be  insufficient.  It  is  not  necessary  to  g^ve  a  no- 
tice to  produce  the  notice  of  dishonour^ 

In  an  action  against  the  drawer  of  a  foreign  bill™^  the  pro- 
test, being  part  of  the  custom  of  merchants  with  respect  to 
foreign  bms,  must  be  proyed,  (16)  if  the  bill  has  been  drawn 
for  actual  value  in  the  hands  of  the  drawee,  but  not  other- 
wise°.  A  promise  by  the  drawer^,  after  the  bill  is  due,  that 
he  wiU  pay  it,  supersedes  the  necessity  of  producing  the  pro- 
test ;  for  in  such  case  it  will  be  presumed,  from  the  party's 
not  objecting  to  the  want  of  a  protest  at  the  time  when  he 
made  me  promise,  that  he  has  received  due  notice  of  disho- 
nour by  a  protest  regularly  drawn  up  by  a  notary.  The  pre- 
sentment of  a  foreign  bill  in  England  must  be  proved  in  the 
same  manner  as  if  it  were  an  inland  bill.  A  notarial  protest 
under  seal  is  not  evidence  of  such  presentmentP. 

In  an  action  by  the  holder  against  the  drawer^i,  the  acceptor 
is  a  competent  witness  to  prove  that  the  drawer  had  not  any 
effects  in  his  hands,  and  thereby  to  reheve  the  holder  from 
the  necessity  of  proving  notice  of  dishonour;  for  though  by 
supporting  ttie  action  against  the  drawer,  he  relieves  himsefr 
from  an  action  at  the  suit  of  the  holder,  he  at  the  same  time 
gives  an  action  against  himself  at  the  suit  of  the  drawer,  in 
which  the  evidence  he  has  given  of  the  want  of  consideration 
will  not  avail  him,  for  that  fact  must  be  proved  by  another 
witness.  In  an  action  by  the  indorsee  against  the  acceptor, 
the  defendant  may  call  the  payee  and  indorser  to  prove  that 
the  bill  was  void  in  its  creation,  as  being  drawn  in  London 
without  a  stamp^  though  dated  abroad'.  So  in  an  action  by 
an  indorsee  of  an  accommodation  bill,  payable  to  the  drawer's 

k  Hartley  r.  Case,  4  B.  and  C.  339.  p  Cfaesmer  v.  Noyes,  4  Campb.  129. 

1  Swain  t.  Lewis,  2  Cr.  M.  and  K.  per  Lord  Ellenborough,  C.  J. 

261.  q  Staples  v.  Okines,  1  Esp.  N.  P.  C. 

m  Gale  v.  Walsh,  5  T.  R.  239.  332.  Peake's  Evid.  154,  5.  per  Ken- 

n  Legge  y.   Thorpe,    12   East,   171;  yon,  C.J.    See  also  Walwyn  v.  St. 

2  Campb.  N.  P.  C.  310.  S.  C.  Quintin,  2  Esp.  N.  P.  C.  515. 

o  Gibbon  y.  Coggon,  2  Campb.  138.  r  Jordaine  v.  Lashbrooke,  7  T.  R. 

601. 


(16)  If  in  a  declaration  on  an  inland  bill  of  exchange,  a  protest 
and  notice  thereof  be  set  forth,  the  plaintiff  must  prove  them ;  inas- 
much as  protests  on  inland  biUs  of  exchange  are  material/  entitling 
the  holder  to  costs  under  stat.  9  and  10  W.  3.  c.  17,  and  3  and  4 
Ann,  c.  9.  Per  Lord  Kenyon,  C.  J.  in  Boulager  v.  Talleyrand,  2  Esp. 
N.  P.  C.  550. 
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own  order  against  the  acceptor,  it  was  holden,  that  the  drawer 
who  had  indorsed  the  bill  to  the  plaintiff,  might  be  a  witness 
to  prove  that  the  bill  was  given  by  him  to  the  plaintiff  on  an 
usurious  consideration,  the  witness  having  been  released  by 
the  acceptor',  or,  without  a  release,  to  prove  that  there  was 
usury  in  the  discount  of  the  bill  by  the  witness^ 

In  an  action  by  indorsee  against  drawer,  the  payee  and  in- 
dorser  was  holden^  to  be  a  competent  witness  to  prove  that 
the  defendant  had  acknowledged  his  liability  and  promise  to 
pay  the  bill.  In  an  action  by  the  indorsee  against  the  drawer 
of  a  bin  of  exchange,  drawn  without  consideration,  the  payee 
who  indorsed  it  to  the  plaintiff,  in  payment  of  goods,  is  a 
competent  witness  to  prove  the  consideration  for  tiie  indorse- 
ment'. But  in  an  action  by  the  indorsee  against  the  maker 
of  a  promissory  note,  without  original  consideration,  if  the 
payee  has  become  bankrupt,  and  obtained  his  certificate  sub- 
sequently to  the  date  of  the  note,  he  is  not  a  competent  wit- 
ness for  the  defendantT.  A  biU  of  exchange  payable  to  the 
order  of  the  drawer,  may  be  given  in  evidence  under  the 
count  for  money  had  and  received,  in  an  action  brought  by 
the  drawer  and  payee  against  the  acceptor'.  It  seems%  that 
in  an  action  by  payee  against  acceptor,  the  bill  would  not  be 
evidence  of  an  account  stated,  in  a  case  where  the  bill  was 
drawn  by  a  third  person. 

Recovery  of  Interest. — On  bills  of  exchange  payable  at  a 
day  certain,  and  not  carrying  interest  on  the  &ce  of  them,  in- 
terest b  recoverable  from  the  day  on  which  the  bills  become 
due.  The  general  rule  at  the  present  day,  with  respect  to 
the  allowance  of  interest,  is  much  narrower  than  it  was  for- 
merly. The  modem  doctrine  is,  that  interest  ought  to  be  al- 
lowed in  those  cases  only,  where  there  is  a  contract  for  pay- 
ment of  money  on  a  certain  day,  as  on  bills  of  exchange  and 
promissory  notes ;  or  where  there  has  been  an  express  pro- 
mise to  pay  interest ;  or  where,  from  the  course  of  detding 
between  the  parties,  it  may  be  inferred  that  tiiis  was  their  in- 
tention ;  or  where  it  can  oe  proved  that  interest  has  been  ac- 
tually made  of  the  money  ^,     Hence  upon  a  mere  simple  oon- 

8  Rich  V.  Topping,  Peake's  N.  P.  C.  z  Thompson  y.   Morgan,    3  Campb. 

224.  1  Esp.  N.  P.C.  177  S.  C.  101. 

t  Brard  ▼.  Ackerman,  5  Esp.  N.  P.  C  a  Earlj  v.  Bowman,   1  B.  and  Ad. 

119.  889. 

u  Steyens  y.  Lynch,  2  Campb.  332.  b  Per  Lord  EUenboiough,  C.  J.  in  De 

X  Shuttleworth  y.  Stephens,  1  Campb.  Hayilland  y.  BowerbAnk,  1  Campb. 

407.  51.    See  Hare  y.  Rickards^  7  Bingh. 

J  Maundreil  v.  Kennett,  London  Sit-  254. 

tings  inH.  T.  1809.  Cor.  Bay  ley,  J. 

ib.  n. 
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tract  of  money  lent,  without  an  agreement  for  payment  of  the 
principal  at  a  certain  time^  or  for  interest  to  run  immediately^ 
or  under  special  circumstances,  whence  a  contract  for  interest 
may  be  inferred,  interest  is  not  allowable^  In  a  contract  for 
the  sale  of  goods,  although  a  particular  time  be  limited  for 
payment  of  the  price,  yet  the  vendor  is  not  entitled  to  in- 
terest on  the  price  from  that  time^.  But  where  the  goods  are 
to  be  paid  for  by  a  biU,  interest  is  recoverable  from  the  time 
when  the  bill,  if  given,  would  have  become  due,  even  in  an 
action  for  goods  sold  and  delivered.  Marshall  v.  Poole^  13 
East,  98.  Porter  v.  Pabffrave,  2  Campb.  472.  And  in  such 
cases  interest  will  be  allowed,  although  the  defendant  has  not 
accepted  the  goods,  in  an  action  for  not  accepting  the  goods. 
Boyce  v.  WaHmrton,  2  Campb.  480.  Bankers  cannot  charge 
interest  upon  interest  upon  money  advanced  by  them  without 
an  express  contract  for  that  puipose.  Dawea  v.  Pinnery 
2  Campb.  486.  Bill  was  drawn  at  Barbadoes  on  the  8th  Feb- 
ruary, 1809,  on  a  house  in  Lbndon,  payable  to  the  plaintiff 
at  sixty  days  sight :  the  biU  was  refused  acceptance  on  the 
I7th  April,  1809,  and  was  afterwards  presented  for  payment 
on  the  19th  June  following.  Lord  EUenborough  left  the 
question,  from  what  period  the  interest  was  to  be  calculated, 
to  the  special  jury^  who  said  that  the  holder  of  the  biU  was 
entitled  to  10/.  per  .cent,  on  the  principal,  as  damages,  and 
that  interest  was  to  be  allowed  ouly  from  the  time  when  the 
biU  was  presented  for  payment® ;  but  in  a  subsequent  case^, 
when  the  holder  did  not  claim  any  per  centae e  upon  the 
principal  as  damages,  he  was  allowed  interest  from  the  time 
the  bill  was  dishonoured  for  non-acceptance.  The  drawer 
of  a  bill  which  is  dishonoured  by  the  acceptor,  is  not  liable 
to  pay  interest  for  the  time  which  elapses  between  the  day 
whereon  the  biU  becomes  due,  and  the  day  when  the  drawer 
receives  notice  of  the  dishonour?. 

By  Stat.  3  &  4  W.  4.  c  42.  s.  28.  ^^  Upon  all  debts  or  sums 
certain,  payable  at  a  certain  time  or  otherwise,  the  jury  on  the 
trial  of  any  issue  or  on  any  inquisition  of  damages,  may,  if 
they  shall  think  fit,  aUow  interest  to  the  creditor  at  a  rate  not 
exceeding  the  current  rate  of  interest  from  the  time  when  such 
debts  or  sums  certain  were  payable,  if  such  debts  or  sums  be 
payable  by  virtue  of  some  written  instrument  at  a  certain  time. 


c  Calton  T.  Bragg,  15  East,  223.  Shaw    e  Oantt  t.  Mackenzie,  3  Campb.  61. 

y.  Picton,  4  B.  and  C.  723.    Page  ▼.     f  Harrison  v.  Dickson,  ib.  52.  n. 

Newman,  9  B.  and  C.  378.  g  Walker  v.  Barnes,  5  Taunt.  240. 

d  Gordon  t.  Swan,  2  Campb.   42U. 

12  East,  419. 
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or  if  payable  otherwise^  then  from  the  time  when  demand  of 
payment  shall  have  been  made  in  writings  so  as  such  demand 
shall  give  notice  to  the  debtor  that  interest  will  be  claimed 
from  the  date  of  such  demand  until  the  term  of  payment; 
provided  that  interest  shall  be  payable  in  all  cases  in  which  it 
is  now  payable  by  law.'' 

Formerly  interest  was  computed  from  the  day  on  which 
the  principal  became  due^  to  the  time  of  commencing  the  ac- 
tion; but,  according  to  Robinson  y.  Bland,  2  Burr.  1085.  in- 
terest ought  to  be  carried  down  to  the  day  on  which  judg- 
ment is  signed.  It  must  be  observed^  that  in  Blaney  y.  Hen^ 
drick,  3  Wil.  205.  ^  Bl.  R.  761.  S.  C.  where  it  was  holden, 
that  in  assimipsit  oil  an  account  stated  between  merchant  and 
merchant,  tlie  jury,  on  the  execution  of  the  writ  of  inquiry^ 
might  give  interest  from  the  day  the  account  was  stated^  the 
interest  was  carried  down  to  the  time  of  bringing  the  action 
according  to  Wilson's  Report^  and  down  to  fiie  time  of  the 
inquisition^  according  to  Blackstone's  Report.  This  period 
for  the  computation  of  interest  was  recognized  by  Buller,  J. 
in  Frith  y.  LerouXy  2  T.  R.  58,  where  that  learned  judge  said^ 
that  on  debts  carrying  interest,  the  jury  are  now  directed  to 
give  interest  in  oamages  up  to  die  day  on  which  judgment 
may  be  signed.  And  when  a  defendant  sued  upon  a  security 
carrying  interest,  pays  money  into  courts  suiEcient  to  cover 
the  principal  with  interest  down  to  the  commencement  of  the 
action^  but  not  to  the  time  of  paying  in  the  money,  the 
plaintiff  may  proceed;  and  a  jury,  on  trial,  is  bound'^  to  give 
him  damages  for  the  interest  accruing  between  the  commence- 
ment of  the  action  and  the  payment  into  court. 

Upon  promissory  notes  payable  upon  demand,  interest  is 
due  only  from  the  timei  of  the  demand;  but  upon  promissory 
notes  payable  at  a  certain  day,  interest  is  due  from  that  day, 
though  there  be  no  demand;  because  the  person  who  is  to 
pay  is  in  this  case  bound  to  find  out  the  other,  and  pay  it  at 
the  day^.  On  a  note  payable  on  demand  where  there  is  no 
proof  of  any  agreement  for  interest,  the  plaintiff  is  only  enti- 
tled to  interest  from  the  day  of  issuing  the  writ  of  summons^. 
Where  money  due  on  a  balance  of  accounts  is  awarded  to  be 
paid  on  a  particular  day,  and  at  aparticular  place,  if  duly  de- 
manded there  on  the  day,  it  carries  interest  from  that  day^ 

h  Kidd  y.  Walker,  2  B.  a  Ad.  705.         1  Pinhom  v.  Tuddngton,  3  Gampb. 
i  Per  Cur.  Brocket  t.  Archer,  M.   6.        468.    See  Swinfoid  v.  Bum,  Gow's 

Geo.  1.  N.  P.  C.  8. 

k  Pierce  v.  Fothergill,  2  Bingh.  N.  C. 

167. 
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Where  the  terms  of  a  promissory  note  are^  that  it  shall  be 
payable  by  instalments'^^  and  on  ntilure  of  payment  of  any  in- 
stcdment  the  whole  is  to  become  due,  interest  becomes  pay- 
able from  the  time  of  the  first  default.  Under  a  particular  of 
the  plaintiff^s  demand'^,  stating  that  the  action  was  brought  to 
recover  the  amount  of  a  note,  interest  (although  not  claimed 
eo  nomine  in  the  particular,)  is  recoverable,  as  arising  out  of 
the  principal  demanded  by  the  particular.  The  particular  is 
now  appended  to  the  record,  pursuant  to  a  rule  of  court,  and 
it  \a  not  necessary<>  to  prove  the  delivery  of  it  to  defen- 
dant. 


IX.  Of  the  Nature  of  a  Promissory  Note — Stat.  3  and  4 
Ann.  c.  9.  s.  I, placing  Promissory  Notes  on  the  foot^ 
ing  of  Inland  Bills  of  Exchange — What  are  nego- 
liable  Notes  within  the  Statute— Of  Banker^  Notes 
— Joint  and  several  Notes — Consideration — Stanqf. 

A  PROMISSORY  note  is  a  promise  in  writing  to  pay  to  A. 
or  order,  or  to  A.  or  bearer,  a  sum  of  money,  either,  at  sight, 
or  at  a  certain  time  after  sight,  or  after  date,  or  on  demand. 
It  having  been  holden,  in  die  case  of  Clerk  v.  Martin,  Salk. 
129,  and  in  other  cases,  that  the  payee,  and  in  BuUer  v.  Crips, 
6  Mod.  29.  that  the  indorsee  of  a  promissory  note,  payable  to 
order,  could  not  maintain  an  action  against  the  maker  thereof 
such  note  not  being  within  the  custom  of  merchants;  it  was 
for  the  purpose  of  encouraging  trade  and  commerce,  by  per- 
mitting promissory  notes  to  be  negotiated  in  like  manner  as 
inland  buls  of  exchange,  enacted,  oj  stat.  3  and  4  Ann.  c.  9. 
s.  1.  ^^That  all  notes  (17)  in  wnting,  made  and  signed 

m  Blake  y.  Lawrence,  4  Esp.  N.  P.  C.    n  8.  C. 
147.    EUenborough,  C.  J.  o  Macarthy  y.  Smith,  8  Binc^h.  145. 


(17)  In  Pollard  y,  Herries,  3  Bos.  and  Pol.  335.  axi  action  wu 
brought  on  a  promissory  note  made  at  Paris,  and  payable  there  or  in 
London.  The  plaintiff  recovered  and  no  objection  was  made  oi^  the 
gromid  of  its  being  a  foreign  note.  In  Houriet  v.  Morris,  3  Campb. 
303,  an  action  was  brought  on  a  promissory  note  made  at  Paris,  and 
the  plaintiff  recovered.  The  place  of  date  was  not  mentioned  in  the 
declaration;  but  Lord  Ellenborou^h  held  the  omission  to  be  immate- 
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(18)  by  any  person  or  person^  hodj  politic  or  corporate,  or  by 
the  servant  or  agent  of  any  corporation,  banker,  goldsmith,  mer- 
chant, or  trader,  (19)  usually  intrusted  by  them  to  sign  sueh 
notes  for  them,  whereby  such  person,  &c.  or  their  servant  or 
agent,  promise  to  pay  to  any  other  person  or  persons,  body 
politic  and  corporate,  or  order  or  bearer,  the  money  mentioned 
m  such  note,  shall  be  construed  to  be,  by  virtue  thereof,  due 
and  payable  to  such  person,  &c.  to  whom  the  same  is  made 
payable:  and  also  such  note,  payable  to  any  person,  &c.  or 
order,  shall  be  assignable  or  indorsable  over  in  the  same  man- 
ner as  inland  bills  of  exchange  are,  or  may  be,  by  the  custom 
of  merchants;  and  the  person,  &c.  to  whom  tne  money  is 
payable  may  maintain  an  action  for  the  same  in  such  manner 
as  he  might  upon  any  inland  bills  of  exchange,  made  accord- 
ing to  the  custom  of  merchants ;  and  the  person,  &c.  to  whom 
isuch  note  is  indorsed  or  assigned,  may  maintain  an  action, 
either  aminst  the  person,  &c.  who  or  whose  servant  or  aeent 
ngnedTuch  note,  ot  against  any  of  the  persons  who  ind^ 
the  same,  as  in  cases  of  inland  biUs  of  exchange,  and  the 
plaintiff  shall  recover  damages  and  costs  of  suit;  and  in  case 
of  nonsuit  or  verdict  against  plaintiff,  defendant  shall  recover 
costs/* 

The  foregoing  statute  being  a  remedial  law,  and  made  for 
the  encouragement  of  trade  and  commerce,  the  courts  have 
construed  it  liberally.  Hence  a  note  promisuig  to  account 
with  J.  S.  or  order,  has  been  construed  as  a  promise  to  pay 


rial.  And  in  Milne  v.  Graham,  1  B.  and  C.  192.  it  was  expressly  de- 
termined that  this  statute  extends  to  notes  made  in  a  foreign 
country.  The  note  on  which  the  question  was  raised,  was  made  at 
Dundee  in  Scotland.  See  also  Bentley  v.  Northouse,  M.  and  Malk. 
66,  S.  P.  Per  Lord  Tenterden,  C.  J.  in  an  action  by  indorsee  against 
maker  of  a  promissory  note  made  in  Scotland.  And  in  De  La 
Chaumette  v.  Bank  of  England,  2  B.  and  Ad.  385.  it  was  holden, 
that  a  promissory  note  payable  to  bearer  made  in  England  was 
transferable  by  ddivery  at  Paris. 

(18)  Declaration  that  defendant  made  a  note,  et  manu  sud  proprid 
scripsit.  It  was  objected  that  since  this  statute,  plaintiff  should 
have  averred  that  defendant  signed  the  note;  but  the  court  held  it  to 
be  well  enough,  because  laid  to  be  written  with  his  own  hand. 
Taylor  v.  Dobbins,  1  Str.  399.  S.  P.  on  demurrer.  Elliott  v.  Coo^ 
per,  Lord  Raym.  1376. 

(19)  The  cases  enumerated  here  are  instances  only.  •  Per  Lord 
Lyndhurst,  C.  B.  Dickenson  v.  Teague,  4  Tyrw.  453. 
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J.  8.  or  order^  and  within  the  meaning  of  the  statute^  So  a 
promissory  note,  payable  to  B.^  (omitting  the  words  ^'or 
order,'^)  three  months  after  date,  was  holden  a  good  note 
within  the  statute,  and  it  was  adjudged,  that  it  might  be  de- 
clared on'  as  such  by  the  payee.  So  where  the  promise  was 
by  A.^  to  pay  so  much  to  B.  for  a  debt  due  from  C.  to  B.,  it 
was  holden,  that  it  was  within  the  statute,  being  an  absolute 
promise,  and  every  way  as  negotiable  as  if  it  had  been  ge- 
nerally for  value  received.  So  where  the  notice  was  in  this 
form^,  ^'I  do  acknowledge  that  Sir  A.  C.  has  delivered  to  me 
all  the  bonds  and  notes,  for  which  400^.  were  paid  to  him  on 
account  of  Col.  S.,  and  that  Sir  A.  delivered  to  me  Major 
G.^s  receipt,  and  bill  on  me  for  10^.;  which  10^.  and  15/.  5s. 
balance  due  to  Sir  A.  I  am  stiU  indebted,  and  do  promise  to 
pay.''  On  demurrer  to  the  declaration,  the  note  was  ad- 
juaged  good.  So  where  the  instrument «  was,  *' Received  of 
A.  D.  100/.,  which  I  promise  to  pay  on  demand,  with  lawful 
interest.''  So  where  the  note  set  forth  in  the  declaration 
was',  ^^I  do  acknowledge  myself  to  be  indebted  to  A.  in 
£  ,  to  be  paid  on  demand  for  value  received."  On  de- 
murrer to  the  declaration,  the  court,  after  solemn  argument, 
held  that  this  was  a  good  note  within  the  statute,  the  words 
^to  be  paid''  amounting  to  a  promise  to  pay;  observing  that 
the  same  words  in  a  lease  would  amount  to  a  covenant  to 
pay  rent. 

This  statute,  however,  extends  to  such  notes  only  as  con- 
tain an  absolute  promise  to  pay  money  at  all  eventssr,  (and 
not  a  promise  depending  upon  a  contingency,)  and  where  the 
money  at  the  time  of  the  giving  the  note,  becomes  due  and. 
payable  by  virtue  thereof,  (so  are  the  words  of  the  statute,) 
and  not  where  it  becomes  due  and  payable  by  virtue  of  a  sub- 
sequent contingency,  which  perhaps  may  never  happen,  in 
which  case  the  money  would  never  become  payable.  Before 
the  statute  of  Anne,  a  promise  to  pay  A.  or  his  assigns  a  sum 
of  money  within  a  certain  time  after  defendant  should  be  law- 
fully married  to  E.  S.  was  holden  not  to  be  a  good  note;  be- 
cause to  pay  money  on  such  a  contingency  could  not  be  caJle^ 

a  Morioe  ▼.  Lea,  8  Mod.  362.  1  Str.  c  Popplewell  ▼.  WilBon,  B.  R.  Str. 

629,  Lord  Raym.  1396,  7.  264,  on  error  from  C.  B. 

b  Smith  y.  Kendal,  6  T.  R.  123.  S.  P.  d  Chadwick  v.  Allen,  Str.  706. 

per.  Hardw.  C.  J.  Cunningham  Bills  e  Green  v.  Davies,  4  B.  and  C.  235. 

of  Ex.  127.     See  also  Moor  v.  Pain,  f  Casbome  v.  Dutton,  Scaoc.  M.  1  Gko. 

Ca.  Temp.  Hardw.  288,  where  Hard-  2  MSS. 

wicke,  C.  J.  said  this  point  had  been  g  Willes,  C.  J.  in  delivering  the  dpi- 

ruled  often.  nion  of  the  court  in  €k)lehan  y  .  Cooke, 

Willes,  398. 
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tradings  and  therefore  not  within  the  cmtoiaQf  merohants* 
PtfOTJOfiT.  Garrett,  4  Mod.  243. 

The  following  notes  have  been  adjudged  not  to  be  negotia* 
ble  notes  within  the  statute^  vis. 

A  promise  by  defendant  to  pay  to  pkdntiff  26/.^  within  a 
month  after  Michaelmas,  if  the  defendant  did  not  pay  the 
46/.  for  which  the  plaintiff  stood  engaged  for  his  orother 
I.  B.  A  promise  to  pay  A.  B.  £  value  received^  on  the 
death  of  C.  D.,  provided  he  leaves  either  of  us  sufficient  to 
pay  the  said  sum,  or  if  we  shall  be  otherwise  able  to  pay  it. 
A  promise  to  pay  A.,  or  B.  and  C,  £  value  receivea^^.  A 
promise  to  pay  money  within  so  many  days  after  the  maker, 
of  the  note  should  marry^  So  where  tne  promise  was  to 
A.  F.  £  out  of  the  maker's  money  that  should  arise  from 
his  reversion  of  £  when  sold,  the  declaration  averred  the 
sale  of  the  reversion:  yet  it  was  holden,  that  the  note  could 
not  be  declared  on  as  a  negotiable  note  tmder  the  statute,  be- 
cause the  money  was  to  be  paid  only  on  a  contingency*^.  A 
similar  decision  was  made  in  Hill  v.  Hafford^,  2  Bos.  and  Pul. 
413,  where  a  promise  was  to  pay  £  ,  on  the  sale  or  pro- 
duce, immediately  when  sold,  of  the  White  Hart,  St.  Alban's, 
Herts,  and  the  goods  therein,  although  it  was  averred  in  the 
declaration,  that  the  house  and  goods  were  sold.  In  a  case 
where  the  iastrument  acknowledged  to  have  borrowed  and 
received  £  in  drafts  payable  to  the  defendants  at  a  future 
day,  which  the  defendants  promise  to  pay  with  interest,  it 
it  was  holden  that  this  was  a  spedal  agreement,  and  not  a 

I)it)missory  note;  for  the  money  was  not  to  be  paid  at  all^  un- 
ess  the  drafts  were  honoured.^ 

So  where  the  iustrumentP  was — ^  On  demand  we  promise 
to  pay  G.  C.  or  order  1200/.  for  value  received  in  stock,  &c« 
this  being  intended  to  stand  against  me,  the  undersigned  M.P. 
as  a  set-off  for  that  sum  left  me  in  my  father's  will,  above  my 
sister  Ann's  share,  signed  by  T.  P.  (husband,)  M.  P.  (wife.'') 

Upon^an  instrument  in  the  common  form  of  a  joint  and 
several  promissory  note,  signed  by  A.,  B.,  and  C,  diere  was 
an  indorsement  (written  as  appeared  in  proof,  before  B.  and  C. 

h  Appleby  ▼.  Biddle,  B.  R.  H.  3  Geo.  b  Hill  ▼•  Halford,  2  Bos.  and  Pal. 

1.  M3.  418.   (in  the  Ezch.   Cli.)on  error 

i  Roberts  ▼.  Peake,  1  Burr.  333.  iVt>in  B.  R. 

k  Blanckenhagen  v.  Blundell,  9  B.  o  Williamson  ▼.  Bennett,  3  Campb. 

and  A.  417.  417. 

1  Beardsley  v.  Baldwin,  Str.  1151.    7  p  Clarke  v.  Percival,  3  B.and  Ad. 

Mod.  417.  oct  ed.  600. 

mCarloa  ▼.  Fanoourt,  5  T.  R.  482. 
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had  signed  the  note^)  stating  that  the  note  was  taken  as  a  se« 
curity  for  all  balances^  not  exceeding  the  sum  specified  in  the 
note^  which  A.  might  owe  to  the  payee;  that  the  note  should 
be  in  force  for  six  months,  and  no  money  liable  to  be  called 
for  sooner  in  any  case:  an  action  having  been  brought  by  the 
payee  against  B.,  the  first  count  stating  the  note  as  payable 
on  reouest,  and  a  second  as  payable  six  months  after  date; 
Lord  EUenborough,  C.  J.  held,  that  although  the  instrument 
possibly  might  have  been  considered  as  a  promissory  note  in 
the  hands  of  a  bond  fide  holder,  who  had  received  it  as  such, 
yet  as  between  the  immediate  parties  it  could  only  be  con- 
sidered as  an  agreement,  for  as  to  them  the  indorsenlent  must 
be  incorporated  with  the  body  of  the  note;  and  consequently 
an  action  could  not  be  maintained  upon  it  without  an  agree- 
ment stamp  <i.  An  instrument  purporting  on  the  face  of  it  to 
be  a  promissory  note,  payable  absolutely  for  the  price  of 
goods,  but  having  an  indorsement  upon  it,  (written  before  the 
note  was  signed,)  stating  that  it  was  given  on  condition  that 
if  any  dispute  arose  about  the  sale  of  goods,  it  would  be  void, 
is  not  a  negotiable  note^  Received  and  borrowed  of  A.  B. 
jC30,  which  I  promise  to  pay  with  interest.  I  also  promise 
to  pav  the  demands  of  the  sick  club  at  H.  in  part  of  interest, 
and  tne  remaining  stock  and  interest  to  be  paid  on  demand  to 
the  said  A.  B.  Witness,  my  hand,  C.  D.  This  was  holden", 
not  to  be  a  promissory  note,  for  the  instrument,  as  far  as 
respected  the  contingent  demand,  was  not  a  promissory  note, 
and  the  transaction  was  entire. 

2.  A  promissory  note  must  be  for  the  payment  of  money 
only.  Hence  on  error  firom  C.  B.  it  was  holdenS  that  a  note 
to  delwer  up  horses  and  a  wharf,  and  pay  money  at  a  particu- 
lar day,  could  not  be  declared  on  as  a  note  within  the  statute. 
And  a  similar  determination  was  made^,  where  the  promise 
was  to  pay  300/.  to  A.  or  order,  m  good  East  India  bonds.  So 
where  the  promise  was  to  pay  J.  S.  so  much  money',  or  to 
render  the  body  of  J.  N»  to  prison  be/ore  such  a  day,  the  note 
was  holden  bad;  because  the  note  was  not  necessarily  and 
originally  for  the  payment  of  money,  but  by  matter  ex  post 
facto  became  a  note  for  payment  of  money  only,  vis.  the 
body  not  being  surrendered  to  prison. 

q  Leeds  y.  Lancathire,  2  Campb.  205.  xl  Moor  ▼.  Vanlute,  Ball.  N.  P.  272. 

r  Hartley  ▼.  Wilkinaon,  4  M.  and  S.  26.  z  Smith  t.  Bobeme,  (reported  as  to  the 
s  Bolton  ▼.  Dugdale,  4  B.  and  Ad.        argument,)  in  Gilb.  R.  93,  dted  in 

619.  Worlej  ▼.  Harrison,  3  Ad.  and       argument  in  Lord  Raym.  1362,  and 

Ell.  669,  8.  P.  1396. 

t  Martin  ▼.  Cbauntry,  Str.  1271. 
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3.  It  must  not  be  payable  out  of  a  particular  fund;  which 
may  or  may  not  be  productive.    Statement  of  the  considera- 
tion, however,  for  wnich  a  note  was  made,  will  not  vitiate  it. 
On  this  principle'^,  a  promissory  note  to  pay  a  sum  of  money 
three  months  after  date,  for  value  received  of  the  premises  in 
Rosemary  Lane,  late  in  the  possession  of  T.  R.  was  holden  a 
good  note  within  the  statute.      In  the  following  cases  the 
principle  before  laid  down  was  recognised,  but  the  notes  were 
adjudged  good.    A  promissory  note  was  given  to  an  infantT, 
payable  when  he  should  come  of  age,  viz.  on  such  a  day  in 
such  a  year;  this  was  holden  good;  for,  Per  Denison,  J.  here 
is  no  condition  or  uncertainty,  but  it  is  to  be  paid  certainly 
and  at  all  events,  only  the  time  of  payment  is  postponea. 
So  where  plaintiff  declared  in  the  first  count  on  a  promissory . 
note',  dated  27tii  May,  1732,  whereby  defendant  promised 
to  pay  H.  D.  or  order  150  guineas,  ten  days  after  the  death 
of  ms  father  John  Cooke,  for  value  received,  which  note, 
after  the  death  of  the  father   (which  was  laid  to  be  the 
2nd  April,  17^1^)  ^<^^  <iuly  indorsed  by  D.  to  plaintiff;  and 
in  the  second  count,  on  a  promissory  note,  dated  15th  July, 
1732,  whereby  defendant  promised  to  pay  H.  D.  or  order,  six 
weeks  after  the  death  of  his  father,  50  guineas,  for  value  re- 
ceived, the  like  indorsement  laid  Bfter  the  death  of  the  father 
as  before ;  after  a  general  verdict  for  plaintiff  on  both  notes,  it 
was  insisted  for  defendant,  in  arrest  of  judgment,  that  these 
notes  were  not  within  the  statute  3  and  4  Ann,  c.  9.     After 
three  arguments*,  Willes,  C.  J.  delivered  the  opinion  of  the 
court  in  favour  of  the  plaintiff,  on  the  ground  that  the  notes 
did  not  depend  on  any  contingency ;  that  there  was  a  certain 
promise  to  pay  at  the  time  of  giving  the  notes,  and  the  money 
oy  virtue  thereof  would  become  due  and  payable  one  time  or 
other,  though  it  was  uncertain  when  that  time  would  come ; 
that  there  ^'as  not  any  weight  in  the  objection  that  the  maker 
might  have  died  before  his  father,  in  which  case  the  notes 
would  have  been  of  no  value,  because  the  same  might  be  said 
of  any  note  payable  at  a  distant  time,  that  the  maker  might 
die  worth  nothing  before  the  note  became  payable.     He 
added,  that  the  court  thought  that  the  averment  ot  the  death 
of  the  father  before  the  indorsement  did  not  make  any  altera^ 
tion,  because  they  were  of  opinion,  that  if  the  notes  were  not 
within  the  statute  ab  initio,  they  could  not  be  made  so  by 
any  subsequent  contingency.    So  where  the  note  was  to  pay 

X  Burchell  v.  Slocock,  Lord  Raym.  z  Colehan  ▼.  Cooke,  WiUes,  393.    Af- 

1546,  cited  by  Kenyon,  C.  J.  B  T.  R.  finned  on  error  in  Str.  1217. 

124.  a  See^tr.  1217. 

y  Oou  y.  Nelion,  1  Burr.  226. 
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mdiin  a  oerttfia  time  after  such  a  ship  was  p^d  off^;^  it  was 
holiden  good ;  because  the  ship  would  certainly  be  paid  oS 
one  time  or  other.  In  Strange's  report  of  this  case,  1  Str. 
p.  24,  the  opinion  of  the  court  is  thus  given :  ^^  The  papng  off 
the  ship  is  a  thing  of  a  pubUc  nature,  and  this  is  negotiable  as 
a  promissory  note.''  I  have  stated  the  case  as  it  was  cited  by 
. Willes,  C.  J,  delivering  the  opinion  of  the  court  in  Colehan  v. 
Cooke,  Willes,  399.  See  also  Mr.  Hume  Campbell's  ail- 
ment in  Evans  y.  Underwood,  1  Wils.  263,  where,  in^citmg 
this  case,  he  states  the  opinion  of  the  court  to  have  been  that 
the  note  was  within  the  statute  and  negotiable,  because  the 
P^yi^  off  the  ship  was  morally  certain.  The  same  point 
was  decided  by  Hardwicke,  C.  J.  in  Lewis  v.  Orde,  Middx. 
Sittings,  8  G.  2.  The  note  was  in  this  form :  ^^  I  promise  to 
ay  J.  S.  j£ll  at  the  payment  of  the  ship  Devonshire,  for  va- 
ue  received."  Willes,  C.  J.  in  Colehan  v.  Cooke,  Willes, 
399,  says,  ^^  this  case  was  determined  on  the  same  reason  as 
Andrews  v.  Franklin,  viz.  that  the  ship  would  certainly  be 
paid  off  one  time  or  other,  which  seems  to  be  the  true  reason ;" 
but  in  the  report  of  Lewis  v.  Orde,  Diet.  Trade  and  Com. 
261,  copied  by  Cunningham,  p.  127^  of  Law  of  Bills  and 
Notes,  2nd  ed.  1761,  Lord  Hardwicke  is  made  to  say,  ^^That 
as  to  the  contingency  of  the  payment,  the  subsequent  act 
of  the  payment  of  tne  ship  makes  it  certain,  and  therefore, 
though  not  a  hen  ah  initio,  yet  sufficiently  so,  and  within  the 
statute,  by  the  fact  happening  after;  and  in  a  MS.  note,  in 
the  possession  of  the  editor.  Lord  Hardwicke  is  made  to 
say,  '^  as  to  the  time,  this  note  is  certainly  within  the  statute, 
if  It  had  been  made  payable  at  any  precise  future  day ;  and  if 
it  be  uncertain  at  first,  but  referred  to  a  subsequent  fact  to 
make  it  certain,  when  that  &ct  happens  (as  in  this  c^»e  it 
was  averred  that  the  ship  Devonshire  was  paid,)  it  is  as  much 
reduced  to  a  certainty  as  if  the  day  had  been  mentioned  at 
first.  But  if  the  promise  is  to  pay  out  of  any  particular  fund, 
it  is  not  a  personal  lien,  and  therefore  not  within  the  statute." 
It  may  be  observed,  that  this  reason  clashes  with  the  opinion 
of  the  court  in  Colehan  v.  Cooke,  Willes,  399,  where  it  was 
said,  that  if  the  notes  were  not  within  the  statute  ab  initio, 
they  should  not  be  made  so  by  any  subsequent  contingency, 
and  with  the  decision  in  Carlos  v.  Fancourt,  5  T.  R.  482, 
and  in  Hill  v.  Hal/ord^  2  Bos.  and  Pul.  413,  in  which  cases 
the  events  on  which  the  notes  were  to  become  payable  were 
averred  in  the  declarations  to  have  taken  place,  and  yet  the 
notes  were  holden  not  to  be  good.     See  also  Kingston  v. 

;  Andrews  v.  Franklin*  H.  3  Geo.  1.  B.  R. 
VOL.  I.  %C 
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Long,  Bayley,  71 ;  4  Doug.  9 ;  where  it  was  holden  by  the 
court,  that  u  an  instrument  was  not  a  biUqf  exchange  in  its 
creation,  it  could  never  become  so  afterwards.  To  the  fore- 
going cases  o{  Andrews  v.  Franklin,  and  -Lewis  ▼.  Orde,  may 
be  added  that  of  Evans  v.  Underwood^,  where  the  note  was  to 
pay  A.  or  order,  8/.  upon  the  receipt  of  his  the  said  A.'s  wages, 
due  from  his  Majesty's  ship  the  Suffolk,  it  being  in  full  for 
his  wages  and  pnze-money,  and  short-allowance  money,  for 
the  saia  ship ;  me  declaration  stated  an  indorsement  by  A.  and 
averred  that  the  defendant  received  the  said  wages  irom.  the 
said  ship.  After  verdict  for  plaintiff,  on  motion  in  arrest  of 
judgment,  the  case  of  Andrews  v.  Franklin  was  mentioned, 
which  Mr.  Ford,  for  the  defendant,  said  had  never  been  de- 
termined. The  court  said,  that  they  would  look  into  the 
case,  and  see  whether  it  had  been  determined.  The  reporter 
adds,  that  the  court  inclined  to  give  judgment  for  the  phdn- 
tdff,  and  after  looking  into  the  case,  did  so,  ut  audivi.  In 
Beardesley  v.  Baldvnn,  E.  15  O.  2.  B.  R.  MS.  the  court  said, 
that  as  to  Andrews  v.  FratMin,  if  it  ever  was  determined, 
which  they  could  not  find,  it  must  have  been  decided  on  the 
certainty  observed  in  the  return  of  ships,  and  which  must  be 
looked  upon  as  an  event  in  itself  not  contingent.  See  further 
on  this  subject,  HoussoulUer  v.  Hartsinck,  7  T-  R-  733. 

Where  an  instrument  is  made  in  terms  so  ambiguous  as  to 
make  it  doubtful,  whether  it  be  a  bill  of  exchange  or  a  pro- 
missory note,  the  law  will  aUow^  the  holder,  at  his  option,  as 
against  the  maker  of  the  instrument,  to  treat  it  either  as  a  pro- 
missory note  or  as  a  bill  of  exchange. 

Bankers'  cash  notes,  or  goldsmiths'  notes^,  as  they  were 
formerly  called,  goldsmiths  at  that  time  being  bankers,  are 
promissory  notes  given  by  bankers,  payable  to  order  or  bearer, 
on  demand,  and  are  stated  as  such  in  pleading.  They  are 
considered  as  cash,  are  transferable  by  deUvery,  but  may  be 
indorsed,  in  which  case  they  may  be  declared  on  as  a  bill  of 
exchange  against  indorser.  At  present,  cash  notes  are  seldom 
made,  except  by  ooimtry  bankers,  their  use  having  been  su- 
perseded by  the  introduction  of  checks. 

Joint  and  several  Notes. — ^A  note  beginning,  ^^  I  promise  to 
pay,"  and  signed  by  two  or  more  persons,  is  several  as  well  as 
joint^.  If  a  promissory  note  appears  on  the  face  of  it  to  be 
the  separate  note  of  A.  only,  it  cannot  be  declared  on  as  the 


h  1  Wil8.  262. 

i  Edis  V.  Bury,  6  B.  and  C.  433. 

k  Chitty,  p.  239,  ed.  2nd. 


1   March  v.  Ward,  Peakc's  N.  P.  C. 
130. 
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joint  note  of  A.  and  B.  although  given  to  secure  a  debt  for 
which  A.  and  B.  were  jointly  liable  °^. 

In  an  action  by  A.  against  B.  upon  a  promissory  note"^^  it 
was  stated  in  the  declaration^  that  B.  and  another,  jointly  or 
Beyerally,  promised  to  pay  it.  It  was  holden  that  die  decla- 
ration was  good ;  for  or  was  synonimous  to  and.  They  both  • 
promised  that  they  or  one  of  them  should  pay;  consequently 
both  and  each  were  liable  in  solidum.  If  an  action  is  brought 
on  a  joint  note^,  and  some  of  the  persons  making  the  note 
are  not  made  defendants,  advantage  can  be  taken  of  the  omis- 
sion by  plea  in  abatement  only.  An  action  was  brought 
against  defendant  only,  on  a  joint  and  several  note  made  by 
defendant  and  one  StoddartP.  Plea,  non-nssumpsit.  Defen- 
dant gave  in  evidence  an  agreement  in  writing,  entered  into 
by  plaintiff  with  the  assignees  of  Stoddart,  then  a  bankrupt, 
to  receire  from  them  600/.  in  lieu  of  883/.  actually  due  from 
the  bankrupt  on  this  note  (which  was  for  100/.)  and  on  other 
transactions ;  and  that  defendant  was  only  surety  for  Stod- 
dart. Defendant  obtained  a  verdict.  On  motion  to  set  it 
aside,  it  was  resisted  on  the  part  of  the  defendant,  on  the 
ground  that  the  agreement  put  an  end  to  the  plaintiff's  reco- 
veiT  on  the  note,  that  the  principal  could  not  be  discharged 
without  discharging  the  surety  also.  On  the  part  of  the 
plaintiff  it  was  urged,  that  it  was  not  the  meaning  of  the 
agreement  that  d^endant  should  be  discharged.  But  per 
Lord  Mansfield,  C.  J.  the  plaintiff  was  party  to  the  agree- 
ment, and  we  cannot  receive  parol  evidence  to  explain  it. 
Whatever  might  be  the  intention  of  the  parties,  tne  prin- 
cipal cannot  be  released  without  its  operating  for  the  benefit 
of  the  surety.    Rule  discharged. 

Consideration. — It  will  be  presumed,  that  the  note  has 
been  given  for  a  good  and  valuable  consideration  until  the 
contrary  appear.  As  between  the  inmiediate  parties,  want 
or  illegality  of  consideration  may  be  insisted  on  as  a  defence. 
In  an  action  by  the  payee  against  the  maker  of  a  promis- 
sory note  for  10/.  <i  which  had  been  given  by  the  defendant 
as  an  apprentice  fee  with  his  son  to  the  pkuntiff,  to  whom 
the  son  was  bound ;  it  appeared,  at  the  trial,  that  in  the  in- 
dentures of  apprenticeship  no  mention  had  been  made  of 
this  premium  having  been  given  with  the  apprentice,  nor 

m  Siffkin  ▼.   Walker  and  another,  2    p  Garrett  v.  Jull,  B.  R.  M.  22  G.  3. 

Campb.  308.  Emly  y.  Lye,  B.  R.  H.        MS.  cited  by  Parke,  J.  in  Price  v. 

62  G.  3.  S.  P.  Edmunds,  10  B.  and  C.  582. 

n  Rees  ▼.  Abbott,  Cowp.  832.  q  Jacksoa  v.  Warwick,  7  T.  R.  121. 

o  Per  Buller,  J.  in  Reei  ▼.  Abbott, 

Cowp.  832. 
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'was  there  any  stamp  thereon  in  proportion  to  the  value^  aa 
required  by  stat.  8  Ann^  c.  9,  in  default  of  which,  by  the 
d9th  section  of  the  stat.  the  indentures  are  declared  to  be 
void.    The  apprentice  remained  some  part  of  his  time  with 
Ids  master,  and  then  absconded.     It  was  objected,  on  the 
part  of  the  defendant,  that  the  indentures  being  void,  the 
consideration  of  the  note  had  failed.    To  this  it  was  answered, 
that  the  avoiding  of  the  indentures  could  not  collaterally 
effect  this  note;  but  that  at  all  events  it  was  sufficient  if 
there  were  any  ccmsideration  to  sustain  it;  and  here  the  mas- 
ter had  proviaed  board  and  lodging  for«ome  time  for  the  ap* 
prentice.     But  Lawrence^  J.  was  of  opinion,  that  the  conside- 
ration was  entire,  and  that  it  had  wholly  failed.    The  Court 
of  Kin^s  Bench  concurred  in  opinion  with  the  learned  judge. 
But  it  IS  otherwise,  if  the  consideration  has  not*^  wholly  fiedled. 
In  an  action  by  payee  of  a  note  expressed  to  be  ^^  in  consider 
ration  of  the  payee^s  care  and  medical  attendance  bestowed 
on  the  maker,^^  it  was  holden%  that  evidence  was  admissible 
to  show  the  consideration  to  have  been  medicines  furnished 
and  services  performed  as  an  apothecary;  and  if  that  was 
proved,  that  the  plaintiff  could  not  recover,  without  showing 
that  he  had  obtained  his  certificate  under  55  Geo.  3.  c.  Id4. 
s.  21.    Where  the  action  is  brought  not  as  between  immediate 
parties,  and  the  plaintiflf  is  a  bond  fide  holder  for  a  valuable 
consideration,  without  notice,  such  illegal  consideration  only 
as  makes  the  note  void  ab  initio,  viz.  gaming^  and  usury^,  can 
be  alleged  in  bar  to  the  action.    Where  a  note  has  been  given 
under  such  circumstances  that  the  payee  cannot  recover  on  it, 
the  iadorsee  must  prove  that  he  became  so  for  a  valuable  con- 
sideration' ;  although  no  notice  be  given  to  him  to  produce 
such  evidence.    It  is  not  necessary  that  the  indorsement 
should  be  written  with  ink ;  it  may  be  with  a  pencils.     In  an 
action  by  the  indorsee  against  the  maker  of  a  promissory  note, 
the  defence  insisted  on  was,  that  the  note  had  been  given  for 


r  Mann  y.  Lent,  10  B.  and  C.  877. 

See   also    Obbard  y.  Betham,    M. 

andMalk.  483,  andante,  p.  168.  n. 
a  Blogg  V.  Pinken,  1  R.  and  M.  125. 
t  Stat.  9  Ann,  c.  4.  s.  1.  ante,  p.  321. 

and  Bowyer  v.  Bampton,  Str.  1 155. 
v  12  Ann,  stat.  2.  c.  16.  s.  1.  ante,  p. 

322.     Lowe  y.  Waller,  Doug.  735. 

But  see  stat.  58  Geo.  3.  c.  93.  ante, 

p.  322. 
-  X  Per  three  judges,  Heath  v.  Sansom, 

2  B.  and  Ad.  297,  cited  by  Tindal, 

C.  J.  Bassett  y.  Dodgin,  10  Bingh. 

43.    But  Parke,  J.  confines  the  rule 


to  cases  where  the  note  has  been  ob- 
tained by  fraud  or  felony,  or  duress, 
which  throw  suspicion  on  holder's 
title.  **  I  am  by  no  means  satisfied 
that  the  same  rule  can  be  applied  to 
all  cases  where  the  note  has  been 
giyen  without  consideration.  The 
mere  fact  of  want  of  consideration 
between  maker  and  payee,  affords  no 
inference  that  the  bolder  receiyed 
the  note  maUt  Jide,  or  without  consi* 
deration." 
Oear^  y.  Physic,  5  B.  and  C.  234. 
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hits  against  defendant  in  a  lottery  insnianoe ;  Kenyon^  C.  J. 
was  of  opinion^  that  the  plaintiff  was  entitled  to  recover^ 
observing,  that  the  innocent  indorsee  of  a  gaming  note,  or 
note  given  on  an  usurious  contract,  could  not  recover,  but 
that  in  no  other  case  could  the  innocent  indorsee  be  deprived 
of  his  remedy  on  the  note ;  and  that  a  contrary  determinar 
tion  would  shake  paper  credit  to  the  foundation'.  A  person 
who,  at  the  request  of  the  holder  of  a  note,  has  put  his  name 
upon  it,  and  in  consequence  thereof  has  been  obliged  to  pay 
the  contents  to  a  bond  fide  holder,  may  recover  the  money 
paid  from  any  person  whose  name  is  on  me  note,  although  he 
knew  that  the  note  was  originally  ^ven  for  an  illegal  conside- 
ration, viz.  for  premiums  tor  the  msurance  of  tickets  in  the 
lottery*. 

Stamp. — ^Every  promissory  note  must  be  duly  stamped^ 
that  is,  with  a  stamp  of  the  proper  value  and  proper  denomi- 
nation. A  promissory  note^,  given  at  the  time  when  the 
31  6.  3.  c.  2b,  was  the  only  statute  regulating  the  stamp-duty 
on  promissory  notes,  was  holden  not  available  in  law,  because 
it  was  stamped  with  a  receipt  stamp,  although  it  was  of  equal 
value  with  that  required  for  a  promissory  note.  For  the 
amount  of  the  stamp  duties  on  promissoiy  notes,  see  stat. 
55  Geo.  3,  c.  184,  ante,  p.  310.  For  the  statutes<^  regulating 
notes  given  for  a  less  sum  than  five  pounds,  see  Chitty  on  BiUs, 
Appendix:,  sect  8,  ed.  2nd.  A  bill  was,  in  fact,  drawn  on  the 
21st  day  of  December,  for  21  /.,  payable  two  months  after  date^ 
but  on  the  face  of  it  purported  to  bear  date  on  the  31st;  it 
was  holden^  to  require  only  a  stamp  of  2$,  which  is  imposed 
by  55  G.  3.  c.  184,  on  bills  for  that  sum,  not  exceeding  two 
months  after  date.  The  word  '^  date,^'  as  there  used,  means 
the  period  of  payment  expressed  on  the  £Eu;e  of  the  bill.  A 
promissory  note*  of  40i.,  payable  to  bearer  generally,  and 
therefore,  in  law,  payable  on  demand,  is  within  the  first  class 
of  promissory  notes  m  schedule,  part  1,  to  the  55  G.  3.  c.  184,. 
and  requires  a  5«.  stamp.  A  promissory  note^,  payable  to 
A.  B.  generally,  is  not  one  payable  to  bearer  on  demand,  and 
re-issuable  wiuun  this  first  class ;  but  a  note  payable  other- 
wise than  to  bearer  on  demand,  (not  re^issuaole,)   within 

t  Winttanley  v.  Bowden,  Middx.  Sit-  c  15  G.  3.  c.  51 ;  17  G.  3.  c.  30 ;  37  G. 

tingi  after  M.  T.  41  G.  3.  B.  R.  3.  c.  32. 

M8S.  d  Upftone  v.  Marchant,  2  B.  and C.  10, 

a  Seddons  y.  Stratford,  London   Sit-  e  Wells  y.  Girling,  8  Taunt  737.  ^ 

tings  after  T.  T.  34  G.  3.    Renyon,  f  Cheetham  v.  Butlei,  5  B.  and  Ad. 

C.  J.  Peakc's  N.  P.  C  215.  837. 
b  Chamberlain  ▼.  Porter,  1  Bos.  and 

Pul.  N.  R.  30. 
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class  2.  So  a  promissory  note  made  for  payment  of  20/. 
to  B.  on  demands.  An  action  cannot  be  supported  upon 
the  common  money  counts  against  one  of  the  makers  of 
a  promissory  note^  who  signed  it  as  surety  only  for  the  other 
maker* 

Of  the  pleadings  under  the  new  rules^  see  ante^  p.  370. 


X.  Of  the  Time  when  a  Note  ought  to  be  presented  for 

Payment. 

Patmbnt  must  be  demanded  within  a  reasonable  time 
after  the  note  becomes  due.  Whether  a  note  has  been  pre- 
sented for  payment  within  a  reasonable  time  is  a  question  of 
law,  but  dependent  on  facts,  yiz.  the  situation  of  liie  parties, 
their  places  of  abode,  and  the  fiEtcility  of  communication  be- 
tween them^.  On  promissory  notes  payable  at  a  certain  time 
after  date,  or  after  sight,  three  days'  grace  are  allowed :  con- 
sequently, payment  of  such  notes  ought  not  to  be  demanded 
until  the  last  of  the  three  days,  imless  it  happen  to  be  a  Sun- 
day, or  a  great  holiday,  in  which  case  payment  ought  to  be 
demanded  on  the  next  preceding  day.  The  three  days  of 
grace  are  computed  exdusiyely  of  the  day  on  which  the  pay- 
ment is  by  the  terms  of  the  note  to  be  made.  It  has  not 
been  determined  solemnly,  whether  days  of  grace  are  to  be 
allowed  on  notes  payable  at  sidit^.  Hiey  are  not  allowed  on 
notes  payable  on  demand.  Where  a  note  is  made  payable  at 
a  month  or  months  after  date,  the  computation  must  be  (con- 
trary to  the  general  rule  of  law)  by  calendar  and  not  by  lunar 
months.  Where  a  note  is  in  the  hands  of  an  indorser,  and  he 
demands  payment  thereof  from  the  maker,  who  refuses  or 
omits  to  pay  the  same,  notice  of  such  refusal  or  de&ult  ought 
to  be  given  by  the  indoraee  himself^  to  the  prior  indorser  or 
indorsers  (if  more  than  one)  within  a  reasonable  time ;  other- 
wise the  indorsers  will  be  discharged.  Action  against  defen- 
dant, as  indoraer  of  this  note^,  '^  one  month  after  date,  I  pro- 

g  Dixon  V.  Chambers,  1  C.  M.  and  R.    i   See  this  question  discussed  in  Chit* 
845 ;  6  Tyr.  502 ;  1  Gale,  1 4 ;  over-        ty's  Treatise  on  Bills,  p.  195,  ed.  2nd. 
ruling  Keatesv.  Whieldon,  8  B.  and    k  But  see  ant^,  p.  332. 
C.  7.  1   Anderson  v.  George,  London  S^ittinga 

h  Darbishire  v.  ^arker,  6  East,  3.  after  Trin.  T.   1757,    coram   Lord 

Mansfield,  C.  J.  MSS. 
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mise  to  pay  Wm.  George^  or  order,  the  sum  of  16/.  for  value 
received.^^  John  Hopley.  Indorsed,  Wm.  George,  This 
note  George  had  given  in  payment  to  the  plaintiff;  it  became 
due  2nd  May,  and  on  the  5th  May  the  plaintiff's  banker 
(after  three  days'  grace)  demanded  it  of  Hopley.  Hopley  de- 
sired two  or  three  days'  time  to  pay  it  in,  and  so  from  time  to 
time  which  were  given  him,  till  13th  May,  when  he  told 
the  banker  he  could  not  pay  it.  On  the  14th,  Hopley  failed, 
and  became  a  bankrupt.  On  plaintiff's  applying  to  Geoige 
for  payment,  George  told  him  he  should  have  applied  before 
on  Hopley's  first  refusal,  and  that  he  now  did  not  think  him- 
self liable  to  pay  it,  whereupon  this  action  was  brought. 
Lord  Mansfiela,  C.  J.  '^The  question  is,  who  is  to  bear  the 
loss,  as  Hopley,  the  drawer,  has  failed?  Now  it  is  so  neces- 
sary for  trade,  that  where  a  bill  of  exchange  is  drawn  on  one 
man,  and  made  payable  to  another,  that  if  the  person  to 
whom  it  is  payable,  either  wilfuUy  or  through  neglect,  omits  to 
call  at  the  time  it  becomes  due,  it  is  the  constant  course  of 
mercantile  custom  in  the  city  of  London,  that  he  shall  bear 
the  loss  and  not  the  other.  This  likewise  is  the  rule  on  in- 
dorsed notes,  which  are  in  nature  of  inland  bills  of  exchange ; 
nothing  is  so  certain  as  this  rule,  and  great  inconvenience 
would  follow  from  a  different  mode  of  proceeding.  It  has 
been  truly  sidd,  that  the  law  has  not  fixed  any  precise  time 
when  the  neglect  of  the  indorser  shall  be  said  to  make  hixa 
liable;  but  I  remember  a  case  determined,  where  a  bill  became 
due  at  two  o'clock  on  Saturday  afternoon,  the  person  who  gave 
the  note  became  a  bankrupt  at  five  o'clock  on  Monday  after- 
noon; the  question  was,  whether  the  indorsee  had  not  ne- 
glected to  call  for  his  money,  and  it  was  holden,  that  he  had. 
The  present  case  is  not  that  of  neglect;  the  note  is  dated  on 
2nd  April,  consequently  becomes  due  on  2nd  May,  but  by 
the  custom  of  the  city  there  are  three  days  of  grace ;  the 
banker  who  has  the  note  in  his  hands,  and  who  in  this  case^ 
being  the  plaintiff's  agent,  is  to  be  considered  as  one  and  the 
same  person  with  the  pkantiff,  comes  on  5th  and  demands 
payment;  the  indorser  and  all  the  parties  Uve  in  town ;  the 
Danker  gives  Hopley  indulgence  to  pay  it  from  5th  to  13th. 
without  giving  any  notice  to  the  indorser,  which  if  he  had 
done,  it  would  have  urged  the  indorser  to  get  his  monev* 
Now  here  is  no  neglect  of  appUcation.  The  case  is  stdl 
stronger:  here  is  an  actual  credit  giveif  for  eight  days,  and 
the  question  is,  who  gave  the  credit.  We  cannot  go  into  any 
consideration  of  Hopley's  circumstances  at  the  time;  they 
might  be  very  bad;  and  yet  if  he  had  been  arrested  on  5th 
May,  we  eannot  say  he  would  have  paid  the  money.     I  am 
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tiherefore  of  opinion,  that  the  loss,  (though  this  is  a  hard  ease,) 
ought  to  be  borne  by  the  person  who  gare  the  credit.'^  Ver- 
dict for  the  defendant. 

Action  agauist  the  defendant  as  indorser  of  a  promissory 
note^,  due  May  5  th,  1805.  The  plaintiff  proved  the  defen- 
dant's indorsement;  and  also,  that  in  the  year  1807,  the  de- 
fendant being  requested  to  pay  the  note,  he  promised  that  he 
would  but  prayed  for  further  time.  There  was  no  evidenee 
of  the  presentment  o^  the  note  to  the  maker,  or  of  any  notice 
of  its  non-payment  being  given  to  the  defendant,  nor  did  it 
appear  that  when  the  defendant  so  promised  to  pay,  he  knew 
of  any  application  for  payment  havmg  been  made  to  the  ma- 
ker. For  the  defendant  it  was  contended  that  the  subsequent 
promise  did  not  dispense  with  proof  of  the  presentment  and 
notice,  unless  made  with  full  knowledge  of  the  laches  of  the 
holder.  In  the  cases  hitherto  decided  upon  this  subject, 
something  appeared  which  might  be  considered  as  a  waver  of 
any  irregulantv,  with  regard  to  the  bill  or  note,  which  could 
not  be  inferred  from  a  mere  promise  to  pay,  at  <a  time  when 
the  party,  without  being  aware  of  it,  was  discharged  from  his 
liability.  But  Bayley,  J.  held,  that  where  a  party  to  a  bill  or 
note,  knowing  it  to  be  due,  and  knowing  that  he  was  entitled 
to  have  it  presented  when  due,  to  the  acceptor  or  maker,  and 
to  receive  notice  of  its  dishonour,  promises  to  pay  it;  this  is 
presumptive  evidence  of  the  presentment  and  notice,  and 
he  is  bound  by  the  promise  so  made.  Verdict  for  the 
plaintiff.  But  if  the  drawer  or  indorser  afler  being  ar- 
rested, without  acknowledging  his  liability,  merely  offers  to 
give  a  bill  by  way  of  compromise  for  tne  sum  demanded, 
which  offer  is  rejected,  this  does  not  supenede  the  necessity 
of  notice  K 


XL  0/  the  Declaration — Pleadinge — Evidence — Con- 

chmon. 


Thb  usual  remedy  on  a  promissory  note  is  an  action  of  as- 
sumpsit. Under  wt  new  rules,  concise  forms  are  nven, 
adapted  to  the  different  parties*  to  which  the  reader  is  re- 
ferred. 

k  Taylor  r.  Jones,  2  Campb.  lOd.         1  Cummiiigv.Frenchp2Campb.  106.  n. 
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To  action  of  assumpsit  by  A.^  B.^  and  C.^  against  D.^,  as 
one  of  the  indorsers  of  a  promissory  note  drawn  by  E.^  in  &- 
vour  of  C.^  D.^  (and  himself)  E.^  then  in  partnership,  and  by 
them  indorsed  to  A.,  B.,  and  C :  defendant  pleaded  in  bar^ 
that  C,  one  of  the  plaintiffs,  was  liable  as  an  indorser,  toge- 
ther with  D.  On  special  demurrer,  the  plea  was  holden  to 
be  good;  Lord  Eldon,  C.  J.  observing,  that  the  subject  of  this 
plea  could  not  have  been  pleaded  in  abatement;  because  a 
plea  in  abatement  ought  to  give  a  better  writ,  not  to  shew 
that  the  plaintiff  could  have  no  action  at  all.  The  effect,  how- 
ever, of  a  judgment  for  the  defendant  would  be,  that  if  a 
man  made  a  note  to  himself  and  others  carrying  on  business 
under  a  particular  firm,  and  the  partnership  was  dissolved, 
the  promissory  note  could  neither  oe  put  in  suit  as  such,  nor 
enforced  as  an  equitable  agreement,  because  on  a  promissory- 
note  stamp.  Considering,  therefore,  the  quantity  of  circulat- 
ing paper  in  this  country,  standing  under  the  same  circum- 
stances with  the  note  in  question,  die  consequence  of  such  a 
decision  might  be  highly  injurious.  However,  the  case  of 
Moffat  V.  Van  Millengen^  was  unanswerable. 

Evidence. — It  is  a  general  rule,  that  to  prove  the  con- 
tract the  original  note  must  be  produced  in  evidence.  This 
rule  is  dispensed  with  in  special  cases  only  as  where  it 
can  be  proved,  that  the  note  has  been  lost  or  destroyed 
by  the  defendant^',  or  that  it  is  in  the  hands  of  the  defenmnt 
and  that  he  has  had  notice  to  produce  it^.  In  these  cases 
a  copy  of  the  note,  or  parol  evidence  of  its  contents,  may  be 
received. 

The  remaining  evidence  necessary  to  support  the  action 
will  vary  accordmg  to  the  character  in  which  the  parties 
bring  the  action.  In  an  action  by  payee  against  the  maker, 
the  hand-writing  of  the  maker  must  be  proved  by  the  sub- 
scribing witness,  if  any;  if  not,  by  some  person  who  is  com- 
petent to  prove  such  hand-writing.  In  an  action  by  first  ia/ir 
dorsee  agamst  the  maker,  the  same  evidence  as  in  tiie  pre- 
ceding case,  together  with  proof  of  the  indorsement  to  the 
plaintiff,  will  be  necessary.  In  an  action  against  an  indorser^ 
proof  of  the  hand-writing  of  the  maker,  or  of  any  indorser 
prior  to  the  defendant  (except  the  first,)  unless  specially  al- 
leged in  the  declaration,  is  not  necessary;  but  in  this  case  it 

m  Mainwaring  v.  Newman,  2  Bos.  and    o  Lord  Raym.  731. 

Pul.  120.  p  2  Bos.  and  Pul.  30, 

n  27  G.  3.  B.  R.  2  Bos.  and  Pul.  124. 

n.  (e),  cited  in  Rose  v.  Poulton,  2 

B.  and  Ad.  826. 
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must  be  proved  that  payment  was  duly  demanded  of  the 
maker,  and  that  the  maker  refused  to  pay,  or  n^e  de&ult 
therein,  and  that  notice  of  such  refusal  or  default  was  given 
to  the  defendant  within  a  reasonable  time.  In  action  against 
the  maker  of  a  note,  although  the  promise  be  to  pay  the 
money  at  a  particular  place,  it  is  not  necessary  to  prove  a 
presentment  at  that  place  <i ;  if  the  place  of  payment  be  men- 
tioned in  the  margin  or  at  the  foot  of  the  note^  If  a  bill  be 
payable  or  indorsed  specially  to  a  firm,  evidence  must  be  given 
that  the  firm  consists  of  the  persons  who  sue  as  plaintifib; 
seciuf,  if  the  indorsement  be  in  blank.  Ord  v.  Portal^  3 
Campb.  239.  A.  being  in  insolvent  circumstances",  B.  un- 
dertook to  be  a  security  for  a  debt  owing  from  A.  to  C.  by 
indorsing  a  promissory  note  made  by  A.  payable  to  B.  at  the 
house  of  D.  The  note  was  accordingly  so  made  and  uidorsed, 
with  the  knowledge  of  all  parties.  Just  before  it  became  due, 
B.  having  been  informed  that  D.  had  no  effects  of  A.  in  his 
hands,  desired  D.  to  send  the  note  to  him,  B.,  and  said  he 
would  pay  it,  B.  having  then  a  fund  in  his  hands  for  that  pur- 
pose; the  note  was  not  presented  at  D.^s  house  till  three  days 
after  it  was  due.  It  was  holden,  that  C.  could  not  maintain 
an  action  against  B.  on  the  note,  not  having  used  due  dili- 
gence in  presenting  the  note  as  soon  as  it  was  due,  to  D.  for 
payment,  and  in  giving  immediate  notice  to  B.  of  the  non- 
payment by  D.;  for  B.  had  a  right  to  insist  on  the  strict  rule 
of  law  respecting  the  indorser  of  a  note,  notwithstanding  the 
particular  circumstances  of  the  case.  In  an  action  by  a  se- 
cond, third,  or  any  subsequent  indorsee,  against  the  maker, 
where  the  first  indorsement  is  in  blank;  as  the  plaintiff  is  not 
bound  to  set  forth  any  indorsement,  except  the  first,  but  may 
strike  out  the  others,  if  he  adopts  this  course,  the  proof  will 
be  the  same  as  in  the  preceding  case;  but  if  all  or  any  of  the 
indorsements,  subsequent  to  the  first,  are  set  forth,  they  must 
be  proved.  Indorsements  of  interest  are  to  be  presumed^  to 
have  been  written  at  the  time  they  bear  date,  until  contra- 
dicted. The  defendant  cannot  ^ve  in  evidence  a  parol  agree- 
ment, entered  into  when  the  note  was  made,  that  it  should 
be  renewed  when  it  became  due'*;  nor  a  parol  agreement  that 
payment  shall  not  be  demanded'  until  after  such  a  time;  for 

q  NichoUs  v.  Bowes,  2  Campb.  498.  u  Hoare  v.  Graham,  3  Campb.  57. 

Williams  y.  Waring,  10  B.  &C.  2.  x  Free  v.    Hawkins,    8   Taunt.    92. 

r   Price  v.  Mitchell,  4  Campb.  200.  Mosley  v.  Handford,  10  B.  and  C 

8   Nicholson  v.  Gouthit,  2  H.  B1.  609.  729.  S.  P.    Rawson  v.  Walker,  1 

t   Smith  v.  Battens,  1  M.  and  Rob.  SUrk.  361 .     Poster  v.  Jolly,  1  Cr. 

34 1 .  M .  and  R.  703. 5  Ty rw.  239. 
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this  would  be  incorporating  with  a  written  contract  an  incon- 
gruous paipl  condition^  which  is  contrary  to  first  principles. 
Where  a  promissory  note^  on  the  face  of  it,  purported  to  be 
payable  on  demand,  parol  evidence  is  not  admissible  to  shewT 
that,  at  the  time  of  making  it,  it  was  agreed  that  it  should 
not  be  payable  until  after  l^e  decease  of  the  maker.  Where 
in  an  action  by  the  indorsee  against  the  maker  of  a  promis- 
sory note,  payable  with  interest  on  demand,  the  plaintiflf  hav- 
ing proved  that  he  gave  value  for  it,  the  defendant  tendered 
evidence  of  declarations  made  by  the  payee,  when  the  note 
was  in  his  possession,  that  he  (the  payee)  had  not  given  any 
consideration  for  it  to  the  maker;  it  was  holden',  that  the 
evidence  was  inadmissible,  as  the  payee  could  not  be  identi- 
fied with  the  plaintiff,  and  the  note  could  not  be  treated  as 
over  due  at  the  time  of  the  indorsement.  An  indorser  on  a 
note^,  who  has  received  money  from  the  payee  to  take  it  up^ 
is  a  competent  witness  for  the  maker  in  an  action  against 
him  by  the  indorsee,  to  prove  that  he  had  satisfied  the  note, 
being  either  liable  to  the  plaintiff  on  the  note,  if  the  action  is 
defeated,  or  to  the  defendant  for  money  had  and  received,  if 
the  action  succeeds ;  and  his  being  also  liable  in  the  latter 
case,  to  compensate  the  defendant  for  the  costs  incurred  in 
the  action,  by  such  non-payment,  makes  no  difference.  In 
an  action  by  the  indorsee  against  the  maker  of  a  promissory 
note^  without  original  consideration,  if  the  payee  has  become 
bankrupt,  and  obtained  his  certificate  subsequently  to  the 
date  of  the  note,  he  is  not  a  competent  witness  for  the  defen- 
dant, for  he  is  no  longer  liable  to  the  plaintiff;  but  would  be 
liable  to  the  defendant,  if  the  latter  were  obliged  by  this  ac- 
tion to  pay  the  promissory  note  drawn  for  his  accommodation. 
One  jomt  maker  of  a  promissory  note  is  a  witness  to  prove 
the  signature  of  the  other^^.  Where  a  promissory  note,  begin- 
ning, ^'  I  promise  to  pay,^'  was  signed  by  one  member  of  a 
firm  for  lumself  and  partners,  it  was  holden^,  that  he  was  lia- 
ble to  be  sued  severally  upon  the  note. 

C<mcbision.-r-The  limits  prescribed  to  this  Abridgment  will 
not  permit  the  insertion  of  any  more  cases  under  this  head, 
nor  mdeed  is  it  necessary;  for  although  a  promissory  note^, 

• 

7  Woodbridge  v.  Spooner,  3  B.  and  b  Maundrell  y.  Kennett,  London  Sit- 

A.  233.  tings,  Bayley  J.  1  Campb.  408.  n. 

2  Barough  y.  White,  4  B.  and  C.  325.  c  York  y.  Blott,  5  M.  and  S.  71. 

a  Birt  v.  Kershaw,  2  East,  458,  recog-  d  Hall  y.  Smith,  1  B.  and  C.  407. 

nized  by  Sir  W.  Grant,  M.  R.  in  e  Per  Lord  Mansfield,  C.  J.  Heylin  v. 

Paul  y.  ,  administrator  of  Ha-  Adamson,  2  Burr.  676. 

milton.  Privy  Council,  29  June,  1805. 
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while  it  conlinues  in  its  original  shape,  does  not  bear  any 
semblance  to  a  bill  of  exchange,  yet  when  it  is  u^oraed,  the 
resemblance  begins ;  for  then  it  is  an  order  by  we  indorsor 
upon  the  maker  of  the  note  to  pay  to  the  indorsee;  the  in- 
dorser  is  as  it  were  the  drawer,  the  maker  of  the  note  the  ac- 
ceptor, and  the  indorsee  the  payee.  From  this  resemblance 
between  a  bill  of  exchange  ana  promissory  note,  it  follows 
that  many  of  the  roles  which  are  applicable  to  bills  of  ex- 
change, hold  also  in  the  case  of  promissory  notes.  See  De 
Berdt  y.  Atkinsm,  2  H.  Bl.  336,  and  ante,  p.  335. 
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I.  Of  Common  Carriers  and  their  Responsibility • 
II.  Of  the  Stat.  11  Geo.  A.  andlW:  4.  c.  68.  limiting  the 

Responsibility  of  Carriers  by  Land,  as  to  the  Loss  of 

Parcels  of  a  certain  Description.    Stat.  7  G.  2.  c.  15 ; 

53  G.  3.  c.  159  J  3  §•  4  fF.  4.  c.  12.  s.  24. 
ill.  Of  the  Lien  qf  Carriers. 
IV.  By  whom  Actions  against  common  Carriers  ought  to  be 

brought. 
v.  Of  the  Declaration  and  Pleading  under  New  Rules. 
VI.  Evidence. 


I.  Of  Common  Carriers  and  their  Responsibility. 

m 

Ju ASTERS^  and  owners  of  ships,  hoymen,  wharfingers ^^ 
lightermen,  barge  owners  %  proprietors  of  waggons,  stage 
coaches,  &c.  are  denominated  common  carriers;  and  by  the 
^custom  of  the  reahn  ^,  that  is,  by  the  common  law,  are  bound 
(1)  to  receive  and  carry  the  goods  of  the  subject  for  a  rea<* 
-sonable  hire  or  reward  (2),  to  take  due  care  of  them  in  their 

«  Hone  ▼.  Slue,  2  Lev.  69.  c  Rich  ▼.  Kneeland,  Cro.  Jtc  830. 

1>  Maying  t.  Todd,  1  Starkie'i  N.  P,  C.        Hob.  17.  8.  C. 

72.  d  1  KoU.  Abr.  2.  (C)  pi.  1. 


(1)  An  action  on  the  case  will  lie  against  a  common  carrier  for 
refusing  to  carry  goods  after  an  offer  of  his  hire.  Jackson  v.  Rogers, 
2  Show.  327. 

(2)  In  an  action  against  a  common  carrier  for  losing  a  box  by 
negligence,  a  motion  was  made  in  arrest  of  judgment,  because  a 
particular  sum  was  not  mentioned  in  the  declaration  to  be  paid  for 
hire,  but  a  reasonable  reward  only ;  the  declaration  was  holden  to 
be  well  enough,  for,  perhaps,  there  was  not  any  agreement  for  a  sum 
certain,  yet  as  in  such  case  the  carrier  may  maintain  a  qwmtum 
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passage^  to  deliver  them  *  safely  (3),  and  in  the  same  con- 
dition as  when  they  were  received^  or  in  default  thereof  to 
make  compensation  to  the  owner  for  any  loss  or  damage 
which  happens  while  the  goods  are  in  their  custody^  except 
such  loss  or  damage  as  arises  from  the  act  of  God  (4)  as 
storms^  tempests^  and  the  like;  or  of  the  enemies  of  the 

e  Per  Popbam,  C.  J.  Owen,  57. 


meruit,  he  is  equally  liable,  as  where  there  is  an  express  agreement 
for  a  particular  sum.  Bastardy.  Bastard,  2  Show.  81.  Agreed 
also  in  Lovett  v.  Hobbs,  2  Show.  129. 

(3)  In  Golden  v.  Manning  and  another,  2  Bl.  Rep.  916.  where 
an  action  was  brought  against  carriers  for  not  delivering  goods 
within  a  reasonable  time,  the  question  was  agitated  whether  it  was- 
the  duty  of  carriers  to  deliver  as  weE  as  carry  goods.  The  court 
declined  giving  any  opinion  on  the  general  question,  conceiving 
that,  under  the  special  circumstances  of  the  case  then  before  themr 
the  defendants  were  liable,  because  it  appeared  that  their  general 
course  of  trade  was  to  deliver  goods  at  the  houses  to  whidi  they 
were  directed,  that  they  received  a  premium,  and  kept  a  servant  for 
that  special  purpose,  and  that  they  must  be  understood  to  have  con- 
tracted to  carry  the  goods  in  question,  on  the  same  terms,  and 
in  the  same  manner,  that  they  carried  the  goods  of  other  persons. 
Gould,  J.  expressed  an  opinion,  that  all  carriers  were  bound  to 
give  notice  of  the  arrival  of  goods  to  the  persons  to  whom  they  were 
consigned,  whether  bound  to  deliver  or  not.  In  Hyde  v.  the  Trent 
and  Mersey  Navigation  Company,  5  T.  R.  396.  the  general  question, 
whether  a  carrier  was  bound  to  deliver  the  goods  to  the  person  to 
whom  they  are  directed  was  again  agitated ;  Ashhurst,  Buller,  and 
Grose,  Js.  were  of  opinion  that  a  tmrrier  was  so  bound ;  bat  Kenyon, 
C  J.  appears  to  have  inclined  to  the  contrary  opinion.  The  special 
circumstances  of  the  case  (which  see,  post,  p.  400.)  rendered  it  un- 
necessary for  the  court  to  decide  the  general  question. 

(4)  The  plaintiff  put  goods  on  board  the  hoy  of  the  defendant, 
who  was  a  common  carrier :  coming  through  bridge,  by  a  sudden 
gust  of  wind,  the  hoy  sunk  and  the  goods  were  spoiled.     Pratt,  C.  J. 
held  the  defendant  not  answerable,  the  damage  having  been  occa- 
sioned by  the  act  of  God.     For  though  the  ddiendant  onght  not  to 
have  ventured  to  shoot  the  bridge,  if  the  general  bent  of  the  weather 
had  been  tempestuous,  yet  this  being  only  a  sudden  gust  of  wind  had 
entirely  varied  the  case.     The  plaintiff's  counsel  having  offered  some 
evidence,  that  if  the  hoy  had  been  in  a  better  condition  it  would  not 
have  sunk,  the  Chief  Justice  said  that  a  carrier  was  not  obliged 
to  have  a  new  carriage  for  every  journey ;  it  was  sufficient,  if  he  pro- 
vided one  which,  vrithout  any  extraordinary  accident,  (such  as  this 
was)  would  probably  perform  the  journey.    Jmies  ▼.  Stephens,  Sto.^ 
128. 
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Idnz.  Carriers  are^  generally^  answerable  for  the  honesty  of 
their  servants:  if,  however,  the  plaintiff's  own  conduct  in 
full  knowledge  of  the  circumstances,  be  such  as  to  lead  to 
the  loss;  if  he  afford  undue  temptation  and  facility  to  the 
crime  of  the  servant,  he  can  maintain  no  action^  lor  a  loss 
thus  occasioned  by  his  own  fault. 

In  an  action  brought  a^nst  a  common  carrier  by  water?, 
charging  the  defendant  with  neglieence,  it  was  holden  to  be 
no  defence  that  the  ship  was  tignt,  when  the  goods  were 

S laced  on  board,  but  that  a  rat,  by  gnawing  out  the  oakum, 
ad  made  a  small  hole  through  wnich  the  water  gushed;  on 
the  ground  that  whatever  was  not  excused  by  law,  was  to  be 
deemed  a  negUgence  in  the  carrier,  and  that  he  was  answer- 
able in  all  events,  except  where  the  goods  were  damaged  by 
the  act  of  God  or  the  king's  enemies.  So  where  the  proprie- 
tors of  the  Trent  navigation^,  had  undertaken  to  carry  goods 
from  Hull  to  Gainsborough,  and  the  vessel,  on  board  which 
the  goods  were  placed,  drove  against  an  anchor  in  the  river 
Humber,  and  sank;  it  was  holden,  that  the  carriers  were  res- 
ponsible to  the  owner  of  the  goods  for  the  damage  sustained; 
although  it  was  proved  that  the  accident  was  occasioned 
by  the  negligence  of  the  persons  on  board  a  barge  in  the 
river,  who  had  not  put  a  buoy  out,  to  mark  the  place 
where  the  anchor  lay:  the  court  observing,  that  there  was  a 
degree  of  negUeence  in  the  master  of  the  vessel  also;  for  his 
not  seeing  the  buoy  ought  to  have  put  him  upon  inquiring 
more  minutely  about  the  anchor;  and  even  if  there  had  not 
been  any  actual  negligence,  yet  negligence  in  law  was  suffi- 
cient. 

A  common  carrier  being  an  insurer,  in  all  cases  (except  the 
two  before  mentioned,)  is  responsible  for  a  loss  occasioned  by 
accidental  fire,  provided  such  loss  happens  while  the  goods 
are  remaining  in  his  custody  (5)  as  a  common  carrier.    As 

f  Bradley  v.  Waterhouse,  M.  &  Malk.    h  Proprietors  of  the  Trent  Navigation 

154.  V.  Wood,  3  Esp.  N.  P.  C.  127. 

s  Dale  ▼.  Hall,  1  Wils.  281. 


(5)  In  an  action  by  the  East  India  Company  against  a  lighterman, 
on  an  imdertaking  to  carry  for  hire  on  the  River  Thames,  from  the 
ship  to  the  Company's  warehouses,  it  appeared  that  it  was  the.  usage 
of  the  Company,  on  the  unshipping  their  goods,  to  put  an  officer, 
called  a  guardian,  in  the  lighter,  who,  as  soon  as  the  lading  was  taken 
in,  put  the  Company's  lock  on  the  hatches,  and  went  with  the  goods 
to  see  them  safely  delivered  at  the  warehouse.    This  had  been  done 
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wh^re  the  goods  introsted  to  a  common  carrier  were  con- 
smned  by  accidental  fire^  communicating  to  a  booth  where 
the  goods  had  been  deposited  by  the  carrier  in  the  course  of 
the  journey,  it  was  holden  that  the  carrier  was  liable,  although 
the  jury  found  that  the  goods  were  consumed  without  any 
actual  negligence  on  the  part  of  the  carrier.  So  where  com- 
mon carriers  from  A.  to  n.^  charged  and  received  for  cartage 
of  ffoods  from  a  warehouse  at  B.  (where  they  usually  un- 
loaded, but  which  did  not  belong  to  them,)  to  the  house  of 
the  consignee  in  B.,  it  was  holden,  they  were  responsible 
for  a  loss  by  an  accidental  fire  while  the  goods  were  in  that 
warehouse;  although  they  allowed  the  profits  of  the  cartage 
to  another  person,  and  that  circumstance  was  known  to  ^e 
consignee.  But  where  the  goods  are  not  remaining  in  the 
defendant's  custody  as  common  carrier^,  he  is  not  lutble;  as 
where  the  goods  had  been  carried  by  the  defendant  from  A. 
to  B.  and  there  deposited  in  his  warehouse,  merely  for  the 
convenience  of  the  owner,  until  they  could  be  forwarded  by 
another  conveyance,  (the  owner  not  paying  the  defendant 
any  thing  for  the  warehouse-room,)  and  were  consumed  by 
an  accidental  fire  there,  it  was  holden,  that  the  defendant 
was  not  liable.  And  it  has  been  holden,  that  a  carrier  may 
exclude  all  responsibility  for  a  loss  by  fire,  by  a  notice  to 
that  effect °^«    But  see  stat.  11  Greo.  4.  &  1  W.  4.  c.  68.  s.  4. 

If  a  common  carrier  be  robbed  of  his  goods'^,  he  shaU  an- 
swer the  value  of  them;  for  having  Ms  Mre,  there  is  an  im- 
plied undertaking  for  the  safe  custody  and  delivery.  Where 
a  person  undertc^es  to  carry  goods  safely  and  securdy^,  he 

i  Forward  ▼.  Pittard,  1  T.  R.  27,  m  Maving  ▼.  Todd,  1  Stark.  N.  P.  C.  72. 

k  Hyde  v.  Trent  and  Mersey  Naviga-  n  1  Inst  89.  a.  Woodlcife  ▼.  Curties, 

tion,  6  T.  R.  389.  I  Rol.  Ab.  2.  (C)  pi.  4,  >.P.  Coring- 

1  Oarsidey.  Trant  and  Mersey  Naviga-  ton  v.  Willan,  Gow's  N.  P.  C.  115. 

tion,  4  T.  R.  581.  o  Coggs  v.  Bernard,  Lord  Raym.  909. 


in  the  present  case,  and  part  of  the  goods  were  lost. — ^Raymond,  C.  J. 
was  of  opinion,  that  this  differed  from  the  common  case,  this  not 
being  any  trust  in  the  defendant,  and  the  goods  were  not  to  be  con- 
sidered as  having  been  in  his  possession,  but  in  the  possession  of  the 
Company's  servant,  who  had  hired  the  lighter  to  use  himself:  he 
thought,  therefore,  that  the  action  was  not  maintainable,  and  the 
plaintiffs  were  nonsuited.  East  India  Company  v.  Pullen,  Str.  690. 
It  was  observed  by.  Chambre,  J.  in  2  Bos.  &  Pul.  419.  that  the  fore- 
going decision  proceeded  on  the  usage  of  the  East  India  Company, 
who  never  intrusted  the  lightermen  with  their  goods,  but  gave  the 
whole  charge  of  the  property  to  the  officer  called  the  guardian. 
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"VnQ  be  responsible  for  the  damage  they  sustain  in  the  carriagis 
through  hifi  neglect,  though  he  is  not  a  common  carrier,  nor 
has  any  reward  for  his  labour  (6);  and  this  rule  holds,  al- 
though the  plaintiff,  for  greater  caution,  sends  his  ;iervant 
with  the  goods  who  pays  a  person  for  guarding  them,  because 
he  apprehends  danger  of  their  being  stolen  p.  In  Beauchamp 
y.  Powleyy  1  M.  and  Rob.  38.  a  stage  coachman  was  holden 
responsible  for  the  loss  of  a  parcel  which  he  had  received  to 
carry  without  reward,  it  appearing  to  have  been  lost  through 
gross  negligence  on  his  part. 

Coach-owners  are  not  liable  for  injuries  which  passengers 
may  sustain  from  inevitable  accidents,  as  from  the  overset- 
ting of  the  coach  from  the  horses  taking  fnght,  there  not  be- 
ing any  negligence  in  the  driver^;  but  otherwise  it  is,  if  there 
be  negligence  in  the  driver.  A  coach  owner  is  bound  to  con- 
vey Us  passengers  in  rpad-worthy>^  vehicles,  and  if  an  aod- 

p  Robiiucm  ▼.  Dunmort,  2  Bos.  and    r  Sharp  ▼.  Qrey,  9  BlDgh.  457.  S  M. 

Pul.  416.  and  6c.  020. 

q  Aston  ▼.  Heaven,  2  Esp,  N.  P.  C. 

533. 


(6)  In  a  special  action  on  the  case,  wherein  the  plaintiff  dedared 
that  whereas  the  defendant  had  undertaken  to  carry  a  hare  for  the 
plaintiff  from  A.  to  B.,  yet  the  defendant  carried  the  same  so  negli- 
gentiy,  that  he  lost  it  by  the  way,  to  the  damage  of  the  plaintiff  of 
10/.  On  demurrer  to  the  declaration,  it  was  objected  by  Hawkins, 
Sergeant,  that  the  plaintiff  had  not  declared,  on  the  general  custom 
of  the  realm  relating  to  carriers,  and,  therefore,  the  defendant  must 
be  taken  to  be  a  private  person ;  if  so,  there  was  not  any  considera- 
tion laid,  and  consequenUy  the  promise  was  merely  nudum  pactum, 
2ndly.  The  plaintiff  had  not  set  forth  a  delivery  of  the  hare,  upon 
which  the  promise  was  made,  and  for  the  breach  of  which  promise 
the  action  was  brought.  Probyn  and  Reynolds,  (the  only  judges  ia 
court,)  as  to  the  first  objection,  admitted  that  the  defendant  must  be 
taken  to  be  a  private  person ;  but  it  was  determined  in  Coggs  v.  Ber* 
nard,  that  a  private  person  was  answerable,  if  he  undertook  the  car- 
riage of  goods,  for  a  misfeasance,  though  there  was  not  any  consider- 
ation: and  the  only  difference  was,  that  a  common  carrier  was^ 
oblig^  to  undertake  the  carriage  of  goods,  and  a  private  person  was 
not ;  but  if  a  private  person  voluntarily  undertook  it,  he  was  by  law 
answerable  for  damage  arising  from  his  negligence.  As  to  the  se- 
cond objection,  the  court  said,  that  the  delivery  was  implied;  for  it 
was  stated,  that  the  defendant  had  carried  the  hare  part  of  the  way, 
which  he  could  not  have  done  without  a  delivery;  and  as  for  the 
breach  of  promise,  the  action  was  not  brought  for  that,  but  for  the 
loss  of  the  hare;  the  promise  was  only  inducement.  Accordingly 
they  gave  judgment  for  the  pbdntiff.  Mutton  v.  Osbome^  B.  R.  M. 
3  G.  2.  MSS. 

VOL.  I.  2D 
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dent  happen  from  a  defect  in  constmctiion^  the  owner  is  liable 
although  the  defect  be  out  of  sight  and  not  discoverable  upon 
ordinary  examination.  See  the  duty  of  coach-owners  fully 
explained  by  Best^  C.  J.  in  Crofts  y.  TFaterhousej  3  Bingh. 
321.  The  proprietors  of  a  maU-coach  are  answerable  for  an 
injury  sustained  by  a  passenger^  through  the  misconduct  of 
their  driver.  White  v.  Baulton,  Peake^s  N.  P.  C.  81.  A.,  a 
stable-keeper,  let  to  B.  four  horses  to  draw  B.^s  carris^ 
from  C.  to  D.  The  horses  were  rode  by  A.'s  servants. 
Through  their  negligence,  the  carriage  of  I.  S.  sustained  an 
injury.  It  was  holden  that  I.  S.  might  maintain  an  action 
against  A.    Sammell  v.  Wright,  5  Esp.  N.  P.  C.  268. 


II.  Of  the  Stat.  1 1  Geo.  4.SflW.  4.  c.  68.  S$mtinff  the  Retponri^ 
bility  of  Carriers  by  Land,  as  to  the  Loss  of  Parcels  of  a 
certain  DAcription.  Stat.  7  G.  2.  c.  15;  53  G.  3. 
c.  159;  3  §•  4  W.  4.  c.  12.  s.  24. 

On  the  23rd  of  July,  1830,  an  act  was  passed  (1 1  Geo.  4.  &  1 
W.  4.  c.  68,)  by  which  the  hability  of  carriers  by  hmd  for  hire, 
for  the  loss  of  or  injury  to  parcels  of  a  certain  description,  has 
been  much  altered.  It  is  entitled,  **An  Act  for  the  more 
effectual  Protection  of  Mail  Contractors,  Stage-Coach  Pro- 
prietors, and  other  common  Carriers  for  Hire,  against  the 
Loss  or  Injury  to  Parcels  or  Packages  dehv^ed  to  them  for 
Convejrance  or  Custody,  the  Value  and  Contents  of  which 
shall  not  be  declared  to  tiiem  by  the  Owners  thereof.^^  Such 
is  the  title  of  the  act,  and  then  the  preamble  recites,  ^^That 
by  reason  of  the  frequent  practice  of  bankers  and  others 
sending  by  the  public  mails,  stage-coaches,  waggons,  vans, 
and  oti^er  public  conveyances,  by  land,  for  hire,  parcels  and 
packages  containing  money,  bills,  notes,  jewellery,  and  other 
articles  of  great  value  in  a  smaU  compass,  much  valuable  pro- 
perty is  rendered  Uable  to  depredation,  and  the  responsibility 
of  mail  contractors,  stage-coach  proprietors,  and  common 
carriers  for  hire,  is  greatly  increased.  And  through  the  fre- 
quent omission  by  persons  sending  such  parcels  and  packages 
to  notify  the  value  and  nature  of  the  contents  thereof,  so  as 
to  enable  such  mail  contractors,  &c.  by  due  diligence,  to  pro- 
tect themselves  against  losses  arising  from  their  I^al  re- 
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sponsibility,  and  the  difficulty  of  fixing  parties  wkh  knoW'* 
ledge  of  notices  published  by  such  mail  contractors,  &g.  with 
the  intent  to  limit  such  responsibility,  they  have  become  ex- 
posed to  great  and  unavoidable  risks,  and  have  thereby  sus- 
tained heavy  losses ;  it  is  then  enacted.  That  no  mail  con- 
tractor,  stage-coach  proprietor,  or  other  common  carrier)  by 
landy  for  hire,  shall  be  hable  for  the  loss  of,  or  injury  to,  any 
article  of  property  of  the  descriptions  following,  (that  is  to 
say,)  gold  or  silver  coin  of  this  realm  or  of  any  foreign  state, 
or  any  gold  or  silver  in  a  manufactured  or  immanuj^urtured 
state,  or  anypredons  stones,  jewellery,  watches,  clocks,  or 
time-pieces  of  any  description,  trinkets,  bills,  notes  of  the 
governor  and  company  of  the  Banks  of  England,  Scotland, 
and  Ireland,  respectively,  or  of  any  other  Bank  in  Great 
Britain  or  Ireland,  orders,  notes,  or  securities  for  payment  of 
money,  English  or  foreign,  stamps,  maps,  writings,  title- 
deeds,  paintings,  engravings,  pictures,  gold  or  silver  plate^  or 
jdated  articles,  glass,  china,  silks  in  a  manufactured  or  un- 
manufactured state,  and  whether  wrought  up  or  not  wrought 
up  with  other  materials,  furs '  or  lace,  or  any  of  them,  con- 
tained in  any  parcel  or  package  which  shall  have  been  deli- 
vered, either  to  be  carried  for  hire,  or  to  accompany  the  person 
of  any  passenger  in  any  mail  or  stage-coach,  or  other  public 
conveyance,  when  the  value  of  such  property  aforesaia  con- 
tained in  sudi  parcel  or  package  shall  exceed  the  sum  of  ten 
poimds,  unless  at  the  time  of  the  delivery  thereof  at  the 
office,  warehouse,  or  receiving-house  of  such  mail  contractor^ 
&C.  or  to  their  book-keeper,  coachman^  or  other  servant^  for 
the  purpose  of  being  carried,  or  of  accompanying  the  person 
of  any  passenger  as  aforesaid,  the  value  and  nature  of  such 
property  shall  nave  been  declared  by  the  persons  sending  or 
delivering  the  same,  and  such  increased  charge  as  hereintSler 
mentioned,  or  an  engagement  to  pay  the  same,  be  accepted 
by  the  person  receiving  such  parcel  or  package/^  By  the 
second  section,  common  carriers,  upon  deuvery  of  such  par- 
cels exceeding  the  value  of  10/.,  and  so  declared  as  aforesaid, 
may  demand  an  increased  rate  of  charge,  which  is  to  be  no- 
tified by  a  notice  in  legible  characters  affixed  in  the  office ; 
and  persons  sending  parcels  are  to  be  bound  by  such  notice, 
without  further  proof  of  the  same  having  come  to  their 
knowledge.  The  third  section  directs  that  carriers  shall,  if 
required,  give  a  receipt  for  the  parcel,  acknowledging  the  same 
to  have  been  insured,  which  receipt  shall  not  be  Uable  to  any 
stamp-duty ;  and  carriers  who  do  not  give  such  receipt,  when 

f  Mayhew  y.  Nelson,  6  C.  ft  P.  58. 
SD2 
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required)  or  affix  the  proper  notice,  are  not  entitled  to  the 
benefit  of  this  act.  By  the  fourth  section,  carriers  cannot  by 
a  notice  limit  their  liability  at  common  law  to  answer  for  the 
loss  of  any  articles  in  respect  whereof  they  are  not  entitled 
to  the  benefit  of  this  act.  By  the  fifth  section,  every  office 
of  such  common  carrier  shall  be  deemed  a  receiving-house^ 
and  any  one  proprietor  shall  be  liable  to  be  sued,  and  no 
action  shall  abate  for  want  of  joining  any  co-proprietor. 
Special  contracts  are  not  to  be  affected  by  this  acti^.  P^urties 
entided  to  damages  for  parcels  lost  or  damaged,  may  recover 
the  extra  charges  for  insurance  \  This  act^  does  not  protect 
any  such  common  carrier  firom  liability  to  answer  for  loss  or 
injury  arising  from  the  felonious  act  of  any  servant  in  their 
employ,  nor  does  it  protect  any  such  servant  firom  liability 
for  any  loss  or  injury  occasioned  by  their  own  personal  ne- 
glect or  misconduct.  But  common  carriers  are  not  to  be 
concluded  as  to  the  value  of  any  parcel  by  the  value  dedared, 
but  the  party  injured  must  prove  the  actual  value  by  the  or- 
dinary legal  eviaence^.  Money  may  be  paid  into  court  by 
the  common  carrier  in  the  same  manner  and  with  the  same 
effect  as  money  paid  into  court  in  any  other  action  K 

Although*^  the  forgoing  statute  in  the  preamble  mentions 
articles  of  great  value  in  a  small  compass,  yet  the  provisions 
of  s.  I.  in  its  enacting  part  are  not  controlled  by  those  woids 
in  the  preamble.  'Hie  terms  of  that  section  are  general,  and 
it  apphes  to  any  glass  ^uticle  if  exceeding  10/.  in  value.  The 
carriage  of  glass  requires  particular  attention,  and  imposes 
peculiar  risk  on  the  carrier.  The  term  ''glass''  in  the  act 
being  unlimited,  the  court  would  not  be  justified  in  saying 
that  it  applied  to  small  glasses  only,  and  not  to  glass  of  every 
description.  In  such  a  case,  therefore,  the  plaintiff  cannot 
recover,  if  he  does  not  comply  with  the  terms  of  the  notice 
in  the  office,  imless  he  can  establish  wrongfiil  conduct  or 
gross  negligence  amounting  to  a  misfeasance,  so  as  to  take 
the  case  out  of  the  protection  intended  by  the  statute.  Gross 
negligence  has  in  many  cases  been  held  to  affix  a  liability  on 
a  carrier,  to  which  he  would  not  otherwise  have  been  sub- 
ject ;  as  where  he  deUvered  the  article  to  a  wrong  person  ^ ; 
or  where  a  mode  of  conveyance  ^^  different  from  that  agreed 
for  was  substituted,  viz.,  stage-coach  for  mail;  or  where  a 

g  S.  6.  m  Per  Bayley,  B.,  Owen  v.  Bunett,  4 

h  S.  7.  Tyr.  141,  2  Cr.  &  M.  353.  S.  C. 

i  S.  8.  n  Birkett  v.  WUlan,  2  B.  &  A.  356. 

k  S.  9.  Duff  ▼.  Budd,  8  Brod.  &  Bingli.  177. 

1  S.  10.  o  Gamett  v.  WilUn,  5  B.  &  A.  63. 

Sleat  V,  Fagg,  5  B.  Ic  A.  342. 
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parcel  was  left  unprotected  in  a  cart  P  in  a  street  in  London ; 
or  carried  beyond  the  place  of  deUvery  4. 

In  every  contract  for  the  carriage  of  goods'^,  between  a 
person  holding  himself  forth  as  the  owner  of  a  lighter  or 
vessel  ready  to  carry  goods  for  hire,  and  the  person  putting 
goods  on  board,  or  employing  his  vessel  or  lighter  ror  that 
purpose,  it  is  a  term  of  the  contract,  on  the  part  of  the  carrier 
or  lighterman,  implied  by  law,  that  his  vessel  is  tight  and  fit 
for  the  purpose  of  employment,  for  which  he  offers  and  holds 
it  forth  to  the  public".  And  the  carrier  and  lighterman  will 
be  responsible  for  a  breach  of  this  implied  undertaking,  al- 
though he  should  give  notice,  ^'  that  he  will  not  be  answer- 
able for  any  loss  or  damage,  unless  occasioned  by  want  of 
ordinary  care  in  the  master  or  crew  of  the  vessel,  in  which 
case  he  will  pay  10/.  per  cent,  on  such  loss  or  damage,  so  as 
the  whole  does  not  exceed  the  value  of  the  vessel  and 
fireight;''  because  the  object  of  such  notice  is  to  limit  the 
responsibility  of  the  carrier  in  those  cases  only  where  the  law 
would  otherwise  have  made  carriers  answerable  for  the  ne- 
glect of  others,  and  for  accidents  which  it  might  not  be  within 
the  scope  of  ordinary  care  and  caution  to  provide  against.  In 
Ellis  V.  Turner,  8  T.  R.  531,  where  a  similar  notice  was 
given,  the  owner  of  the  vessel  was  holden  liable  for  the  wholes 
loss  upon  the  special  undertaking  of  the  master. 

By  Stat.  7  Gr.  2.  c.  15.  s.  1.  reciting,  that  it  had  been  holden 
that  the  owners  of  vessels  were  answerable  for  goods  made, 
away  with  by  th^  masters  or  mariners,  without  the  know- 
ledge or  privity  of  flie  owners,  whereby  merchants  were  dis- 
couraged from  adventuring  tiieir  fortunes  as  owners  of  ves- 
sels, to  the  prejudice  of  trade  and  navigation,  it  is  enacted,, 
that,  ^^  the  owners  of  vessels  shall  not  be  liable  for  any  loss 
or  damage,  by  reason  of  any  embezzlement,  secreting,  or 
making  away  with  (by  the  master  or  mariners)  of  any  goods, 
shippc^d  on  ooard  any  vess^,  or  for  any  act,  matter,  or  tiling, 
damage,  or  forfeiture,  done,  occasioned,  or  incurred  by  th& 
master  or  mariners,  or  any  of  tiiem,  without  the  privity  and 
knowledge  of  the  owners,  further  than  tiie  value  of  tiie  vessel 
with  her  appurtenances  and  freight  for  the  voyage,  wherein 
the  embezzlement,  &c.  shall  be  made.'' 

An  action  was  brought  against  the  owner  of  a  vessel  ta 
recover  the  value  of  a  quantity  of  dollars  S  shipped  by  the 
plaintiff  on  board  the  defendant's  vessel,  bound  from  London 

p  Smith  ▼.  Home,  Holt'i  N.  P.  C:     r  Lyon  v.  Mflls,  5  East,  428. 
643.  8  Taunt.  144.  s  Lyon  v.  Mills,  5  East,  428. 

q  Ellis  V.  Turner,  8  T.  R.  531.  t  Sutton  v.  Mitchell,  1  T.  R.  19. 
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for  Hamburgh.  The  dollars  had  been  taken  during  the  nigh^ 
by  force,  from  on  board  the  vessel,  by  a  number  of  fresh 
water  pirates,  as  the  vessel  lay  at  anchor  m  the  Thames.  The 
defendant  relied  on  the  preceding  statute,  proving  that  one  of 
the  mariners  was  accessory  in  the  robbery,  by  giving  intelli- 
gence. The  Court  of  King's  Ben<^  were  of  opinion,  that 
this  case  fell  within  the  words,  ^^  any  act,  matter,  or  thing, 
done,  occasioned,  or  incurred,  by  master  or  mariners,  or  any 
of  th^n,'^  and,  consequently^  that  the  defendant  was  not 
liable  beyond  the  value  of  tne  vessel  and  freight.  The  pre- 
ceding statute  afforded  a  very  inadeauate  protection  to  the 
owners  of  vessels,  for  they  stiQ  remamed  liable  for  the  full 
amount  of  goods  lost  by  robbery,  embezzlement,  &c.  to  which 
the  master  or  mariners  were  not  privy,  and  the  case  of  a  loss 
by  fire  was  wholly  unprovided  for  by  that  statute ;  to  remedy 
^ese  inconveniences,  and  for  the  further  encouragement  of 
trade  and  navigation,  the  statute  26  6. 3.  c.  86.  s.  1.  has  con- 
fined the  liabihty  of  the  owners  of  vessels  for  any  loss  or  da- 
mage, by  reason  of  any  robbery,  embezzlement,  &c.  without 
the  privity  of  the  owners,  to  the  value  of  the  vessel  and 
fireignt,  although  the  master  or  mariners  are  not  concerned  in, 
or  privy  to,  such  robbery,  embezzlement,  ^c.  The  second 
section  exempts  the  owners  of  vessels  entirely  from  answering 
for  any  loss  by  fire.  And  by  the  third  section,  ^^the  owners 
of  vessels  shall  not  be  liable  to  answer  for  any  loss  happening 
to  any  gold,  silver,  diamonds,  watches,  jewels,  or  precious 
stones,  by  reason  of  any  robbery,  eml>ezzlement,  making 
away  with,  or  secreting  thereof,  unless  the  owner  or  shipper, 
at  the  time  of  shipping,  insert  in  his  bill  of  lading,  or  other- 
wise declare  in  wnting  to  the  master  or  owner  of  the  vessel, 
the  nature,  quality,  and  value  of  such  gold,  &c*''  The  fourth 
section  directs,  that  the  freighters  or  proprietors  shall  receive 
satisfaction  in  average  in  proportion  to  their  respective  losses, 
if  the  value  of  vessel  and  amount  of  fireight  shall  not  be  suffi- 
cient to  make  them  full  compensation ;  and  empowers  the 
freighters  or  proprietors,  or  any  of  them  in  behalf  of  himself 
and  the  other  proprietors,  or  the  owners  of  the  vessel,  to  ex- 
hibit a  bill  in  equity  for  tibe  discovery  of  the  amount  of  the 
losses,  and  also  of  the  value  of  the  vessel  and  fireight,  and 
for  an  equal  distribution  and  payment  thereof  among  the 
freighters  in  proportion  to  their  losses ;  provided  that,  where 
the  part-owners  of  the  vessel  exhibit  the  bill,  they  shall  annex 
an  affidavit,  negativing  collusion  with  any  of  the  defendants  ; 
and  shall  thereby  offisr  to  pay  the  value  of  the  vessel  and 
freight,  as  the  court  sh^H  direct,  whereupon  the-  court  shall 
ascertain  the  value,  and  direct  payment  thereof,  as  in  the  case. 
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of  bills  of  interpleader.  See  further  provisions  on  this  sub- 
ject in  stat.  53  Oeo.  3.  c*  159^  and  Oale  y.  I^tirt^^  5  B.  and 
C.  156. 

The  preceding  statutes  do  not  affect  the  liability  of  masters 
and  mariners  ^. 

By  Stat  3  &  4  W.  and  M.  c.  12.  s.  24.  <<  Justices  of  the 
peace  of  every  county  and  place  in  England  or  Wales^  are 
empowered  at  the  next  quarter  or  general  sessions  after  Easter- 
day^  yearly^  to  assess  and  rate  the  prices  of  all  land  carriage 
of  goods^  brought  into  any  place  ^thin  their  jurisdiction^  by 
any  common  waggoner  or  carrier^  and  to  certify  the  rateis  to 
the  mayors  and  chief  officers  of  the  market  towns  within  tiieir 
jurisdiction^  to  be  hung  up  in  some  public  place ;  and  wag- 
goners or  carriers  talong  more  than  tiie  rate  fixed^  shall  for- 
feit 5/.  to  be  levied  by  custress  and  sale  of  goods,  by  warrant 
of  two  justices,  where  the  waggoners  or  carriers  reside.^'  And 
by  stat.  21  G.  2.  c.  28.  s.  3.  reciting  the  preceding  provision^ 
and  further,  that  no  rates  for  the  carriage  of  goods  from  dis- 
tant parts  of  the  kingdom  to  London  and  places  adjacent,  had 
been  yet  settied,  and  that  several  common  waggoners  had 
thence  taken  occasion  to  enhance  the  price  of  carriage  of 
goods  to  the  prejudice  of  trade,  it  is  enacted,  ^^  that  every 
Common  waggoner  or  carrier,  who  shall  demand  and  take  any 
greater  price  for  the  bringing  of  goods  to  London,  or  to  any 

S)lace  within  the  bills  of  mortsdity,  than  is  settied  by  the  J.  P. 
or  the  county  or  place  whence  such  goods  are  brought,  for 
the  carrying  goods  from  London  to  such  county  or  place, 
shall  for'every  such  offence  forfeit  and  pay  5/.  to  the  use  of 
the  party  grieved ;  to  be  recovered  as  Dy  stat.  3  and  4  W. 
and  M.  or  by  distress  and  sale  of  goods,  by  warrant  under 
the  hands  and  seals  of  two  J.  P.  for  the  counties  of  Middle- 
sex, Surrey,  city  of  London,  or  Westminster;  and  the  re- 
spective clerks  cfthe  peace  are  directed  after  Easter  sessions, 
yearly,  to  certify  to  the  Lord  Mayor  of  London,  and  to  the 
respective  derks  of  the  peace  for  Middlesex,  Surrey,  and 
Westminster,  the  rates  so  made;  which  certificate,  or  an 
attested  copy  thereof  signed  by  the  officer,  to  whom  the 
same  shall  be  so  transmitted,  shall  be  evidence  of  the  rates 
and  prices  set  for  the  carrying  goods  to  any  county  or  place.^' 
A  doubt  is  expressed  in  a  note  to  Kirkman  v.  Shmocross, 
6  T.  R.  18.  n.  (a),  whether  the  last-mentioned  statute  is  not 
wholly  repealed  by  stat.  7  Qeo.  3.  c.  40. ;  but  upon  an  exami- 
nation of  that  statute,  s.  60,  it  will  be  found  that  there  is  an 

u  See  7  G.  2.  c.  15.  s.  4.  26  G.  3.  c.  36.  8.  G.  53  Geo.  3.  c  159.  8.  4. 
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expren  exception  of  what  relates  to  the  rate  or  price  for  car- 
riage  of  goods.  It  seems,  therefore,  that  the  preceding  clause 
is  still  in  force. 


III.  Of  the  Lien  qf  Carrier$. 

By  the  custom  of  the  realm,  a  common  carrier  is  bound 
to  carry  the  goods  of  the  subject  for  a  reasonable  reward,  to 
be  therefore  paid,  by  force  of  which  he  has  a  lien^'  as  far  as 
the  carriage  price  of  the  particular  goods,  but  not  to  any 
greater  extent.  Common  carriers  have  in  many  instances  at- 
tempted to  extend  their  lien,  so  as  to  cover  their  general  ba- 
lances, ois  in  other  words,  they  have  claimed  a  general  lien. 
In  Rushfarth  v.  Hadjield,  6  East,  519,  7  East,  224,  it  seems 
to  have  been  admitted  by  the  court,  that  the  lien  claimed  by 
a  carrier  for  his  general  balance,  was  not  founded  on  the  com- 
mon law,  but  that  such  a  lien  might  arise  by  contract 
between  the  owner  of  the  ^oods  and  the  carrier :  and  that 
usage  of  trade,  if  general,  uniform,  and  long  established,  was 
evidence  of  such  contract  (7)*     But  it  was  resolved,   that, 

o  Skinner  ▼.  Upfbaw,  Lord  Raym.  752. 


(7)  See  Naylor  v.  Mangles,  I  Esp.  N.  P.  C.  109,  where  it  was 
contended,  that  a  whar6nger  had  a  lien  for  his  general  balance ; 
Lord  Kenyon,  C.  J.  said,  "  that  liens  were  either  by  common  law, 
usage,  or  agreement.  Liens  by  the  common  law  were  given  where 
a  party  was  obliged  by  law  to  receive  goods,  &c.,  in  which  case,  as 
the  law  imposed  the  bmlhen,  it  also  gave  him  the  power  of  retain- 
ing for  his  indemnity.  This  was  the  case  of  inn-keepers ;  that  a 
lien  from  usage  was  a  matter  of  evidence.  The  usage  in  the  present 
case  had  been  proved  so  often,  he  said,  it 'should  be  considered  as 
a  settled  point  that  wharfingers  had  the  lien  contended  for."  And 
in  Spears  v.  Hartfy,  3  Esp.  N.  P.  C.  81,  Lord  Eldon,  C.  J.  (on  the 
authority  of  the  preceding  case)  held,  that  a  wharfinger  had  a  lien 
for  his  general  balance ;  and  farther,  that,  although  the  balance  was 
of  more  than  six  years  standing,  the  wharfinger  might  retain  the 
goods  by  virtue  of  his  general  lien,  for  the  debt  was  not  discharged 
by  the  operation  of  the  Statute  of  Limitations,  but  the  remedy  only. 
See  also  Aspinall,  assignee  of  Howartk  v.  Pickford,  3  Bos.  and  Pd. 
44.  n.  (a.)  Trover  for  goods.  The  defence  was,  that  the  goods  were 
nut  by  Howarth  into  the  hands  of  the  defendant,  as  a  carrier,  to  be 
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€»  general  Uem  were  not  to  be/avouredy  the  party  who  sets  up 
such  a  claim  ought  to  make  out  a  very  strong  case^  and  evi- 
dence of  a  few  recent  instances  of  detainer  oy  carriers^  for 
their  general  balance,  would  not  be  sufficient  to  furnish  an 
inference,  that  the  partv  who  dealt  with  a  carrier,  had  know- 
ledge of  the  usage,  and  so  to  warrant  a  conclusion,  that  he 
contracted  with  reference  to  it,  and  adopted  the  general  lien 
into  the  particular  contract. 

A  carrier  had  given  notice  that  aU  goods  would  be  subject 
to  a  lien,  not  only  for  the  freight  of  the  particular  goods,  but 
also  for  anj  general  balance  due  firom  their  respective  owners^ 
goods  havmg  been  sent  by  the  carrier  addressed  to  the  order 
of  J.  S.  a  mere  factor;  it  was  holdenP  that  the  carrier  had 
not,  as  against  the  real  owner,  any  lien  for  the  balance  due 
£rom  J.  S.  Query,  whether,  if  the  notice  had  been,  that  all 
eoods,  to  whomsoever  belonging,  should  be  subject  to  a  lien 
tor  any  general  balance  that  may  be  due  £rom  the  persons  to 
whom  they  are  addressed,  he  would  have  any  right  to  retain 
the  goods  for  the  balance  due  from  I.  S.  ? 

As  liens  at  law  exist  only  in  cases  where  the  party  entid^ 
to  them  has  the  possession  of  the  goods ;  consequently,  if  a 
carrier  parts  with  the  possession  of  the  goods,  after  tne  lien 
attaches,  the  lien  is  gone.    An  usage  for  carriers  to  retain 

p  Wright  V.  SneU,  6  B.  and  A.  350. 


forwarded  from  Manchester  to  his  warehouse  in  London,  and  that 
the  defendant  was  entitled  to  retain  against  the  estate  for  the  general 
balance  due  from  H.  for  the  carriage  of  the  goods.  This  right  was 
established  by  evidence  of  the  defendant  having  before  claimed  and 
been  allowed  to  retain  for  his  general  balance,  both  against  bank- 
rupt estates  and  solvent  customers,  and  also  by  the  evidence  of  a 
principal  carrier  on  the  western  road  to  the  same  effect,  respecting 
himself.  "  The  onus  of  making  out  a  right  of  general  lien  lies  upon 
the  wharfinger.  There  may  be  an  usage  in  one  place  varying  from, 
that  which  prevailB  in  another.  When  the  usage  is  general  and  pre- 
vails to  such  an  extent,  that  a  party  contracting  with  a  wharfinger 
must  be  supposed  conusant  of  it,  then  he  will  be  bound  by  the  terms 
of  that  usage ;  but  then  it  should  be  generally  known  to  prevail  at 
that  place.  If  there  be  any  question  as  to  the  usage,  the  wharfinger 
should  protect  himself  by  imposing  special  terms,  and  he  should  give 
notice  to  his  employer  of  the  extent  to  which  he  claims  a  lien.  If 
he  neglects  to  do  so.  he  cannot  insist  upon  a  right  of  general  lien  for 
any  thing  beyond  the  mere  wharfage."  Per  Cur.  HoldernesM  v.  Col' 
liMOH,  7  B.  andC.  212. 
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goodflS  as  a  lien  for  a  general  baluioe  of  account  between 
uiem  and  the  consignees^  does  not  affect  the  right  of  the  con- 
signor to  stop  the  goods  in  tramUu*  A  carrier'  who,  by 
the  usaffe  of  a  particular  trade,  is  to  be  paid  for  the  carriage 
of  goods  by  the  consignor,  has  not  any  right  to  detain  them 
against  the  consignee  for  a  general  balance  due  to  him  for 
the  carriage  of  other  goods  of  the  same  sort,  sent  by  the  oon<^ 
signer.  If  a  passenger"  book  himself  to  go  by  a  particular 
coach,  and  leaves  his  portmanteau,  the  carrier  will  have  a 
lien  for  something,  though  not  for  the  whole  fare. 


IV.  By  whom  Actions  against  Common  Carriers  ought  to  be 

brought. 

In  general  the  action  against  a  carrier,  for  the  non-delivery 
or  loss  of  goods,  must  be  brought  by  the  person  in  whom  the 
legal  right  of  property  in  the  goods  in  question  is  vested  at 
the  time ;  for  he  is  the  person  who  has  sustained  the  loss,  if 
any,  by  the  negligence  of  the  carrier,  and  whoever  has  sus- 
tained the  loss  is  the  proper  party  to  call  for  compensation 
from  the  person  by  whom  he  has  been  injured^.  Hence 
where  a  tradesman  orders  goods  to  be  sent  by  a  carrier,  as  at 
the  instant  when  the  goods  are  delivered  to  the  carrier,  such 
delivery  operates  as  a  delivery  to  the  purchaser,  and  the  whole 
property  (subject  only  to  the  right  oi  stoppage  in  transitu  by 
the  seUer,}  vests  in  the  purchaser,  he  alone  can  maintain  an 
action  against  the  carrier  for  any  loss  or  damage  to  the  goods ; 
and  this  rule  holds  as  well  where  the  particular  carrier  is  not 
named  by  the  purchaser^  (8)  as  where  he  is^ ;  and  it  holds 

q  Oppenhein  v.  RuMeU,  3  Bos.  aaid  t  Dawes  v.  Peck,  8  T.  R.  330.  1  Atk. 

PuL  42.  248.  S.  P. 

r  Butler  v.  Woolcot,  2  Bos.  and  Pul.  u  Dutton  y.  Solomonson,  3  Bos.  and 

N.  R.  64.  Pul.  684. 

s  Higgins  v.  Bretherton,  5  C.  and  P.  2.  x  Dawes  v.  Peck,  supra. 


(8)  Delivery  of  goodB  by  the  vendor,  on  behalf  of  the  vendee,  to 
a  carrier,  although  not  named  by  the  vendee,  is  a  delivery  to  the 
vendee.  Duttony.  Solomonson,  3  Bos.  and  Pul.  582.  And  the  goods 
are,  immediately  upon  the  delivery  to  the  carrier,  at  the  risk  of  the 
vendee,  although  the  carrier  is  to  be  paid  by  the  vendor.     King  v. 
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aa  well  in  the  case  of  a  carrier  by  water  aa  where  the  goods 
are  conveyed  by  land.  Where^  goods  are  sent  to  a  customer 
for  approval,  as  until  acceptance  no  property  vests  in  the 
consignee,  the  action  against  the  carrier  for  loss  is  properly 
brought  by  the  consignor. 

The  plaintiff  had  shipped  goods'  on  board  the  Mercurius, 
of  which  the  defendant  was  owner,  to  be  carried  from  Lon- 
don to  Tonningen.  The  goods  (as  appeared  by  an  admis- 
sion on  the  part  of  the  plaintiff,)  were  expressed  in  the  biUs 
of  lading,  to  be  shipped  by  order  on  account  of  Hesse  and  Co, 
of  Hanmurgh.  llie  ship  arrived  in  the  river  Eyder,  but 
was  prevented  from  proceeding  to  Tonningen  by  the  com- 
mander of  one  of  his  Majest3r^s  nrigates,  and  ordered  to  return 
home.  After  her  return^  die  captain  made  an  affidavit,  that 
he  believed  the  cargo  to  be  Danish  property;  whereupon 
the  goods  were  unloaded  and  delivered  over  to  the  admiralty 
marshal^  and  libelled  in  the  admiralty  court;  the  plaintiff 
afterwards  recovered  them  by  a  proceeding  in  that  court. 
The  action  was  broi^ht  to  recover  the  expenses  incurred  by 
the  suit  in  the  admiralty.  On  the  part  of  the  defendant  it 
was  insisted,  that  the  goods  being  shipped  by  order  and  on 
account  of  Hesse  and  Co.  the  property  vested  m  them  imme- 
diately on  their  being  shipped  on  board  the  Mercurius, 
Dawes  v.  Peck  and  DtUion  v.  Solomonaon,  were  cited.  It 
was  also  mged,  that  a  recovery  by  the  present  plaintiff  could 
not  protect  the  defendant  from  an  action  at  the  suit  of  Hesse 
and  Co.  On  the  part  of  the  plaintiff  it  was  contended,  that 
there  was  a  distinction  between  the  carrying  goods  from 
one  part  of  England  to  another,  and  the  transporting  them 
beyond  sea.  Iriat  afler  a  delivery  of  goods  to  a  earner,  to 
carry  them  from  one  part  of  England  to  another,  the  ven- 
dor had  no  property  in  the  goods,  but  only  a  right  of  stop- 
ping m  transitu ;  and  it  was  admitted,  that  if  the  goods  were 
dir^sted  to  be  sent  by  a  carrier,  without  specifying  the  car- 

7  Swain  ▼.  Shepherd,  1  II.  and  Rob.    z  Brown  y.  Hodgson,  London  Sittings, 
223,  Parke,  J.  *  B.  K.  2nd  March,  1809,  2  Gampb. 

36. 


Meredith^  2  Campb.  639.  The  vendor  is  not  bound  to  enter  and 
insure  the  goods  with  the  carrier  as  above  the  limited  value,  without 
instructions  for  that  purpose.  Cothay  ▼.  Tide,  3  Campb.  129.  But 
the  delivery  to  the  carrier  ought  to  be  in  such  a  manner,  as  to 
furnish  the  purchaser  with  a  remedy  over  against  the  carrier,  in  case 
of  loss.  Buckman  v.  Levi,  3  Campb.  414.  See  also  Clarke  v. 
Hutchins,  14  East,  475. 
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rier,  tibe  delivery  to  the  carrier  was  a  delivery  to* the  vendee; 
but  urged  that,  in  the  case  of  goods  sent  abroad,  if  the  goods 
arrived  safe,  they  were  to  be  paid  for:  aliter,  if  they  do  not 
arrive.  Lord  Ellenborough,  C.  J.  ^^They  are  shipped  by 
order  and  on  account  of  Hesse  and  Co.  i  can  recognize  no 
property  but  that  recognized  by  the  bill  of  lading.'^  Plaintiff 
nonsuited. 

It  is  observable  that,  in  the  case  of  Davis  v.  James,  5  Burr. 
2680,  it  was  holden,  that  the  consignor  might  maintain  the 
action ;  but  the  ground  of  that  decision  was,  that  the  con- 
signor had  made  himself  responsible  to  the  carrier  for  the 
price  of  the  carriage.  So  where,  by  the  bill  of  lading,  the 
captain  was  to  deUver  the  goods  for  the  consignor,  and  in  his 
name  to  the  consignee,  and  at  the  time  of  shipment  the  con- 
signee had  no  property  in  the  goods,  it  was  holden%  that  an 
action  against  the  ship-owners  for  damage  done  to  the  goods, 
must  be  brought  in  the  name  of  the  consignor ;  and  thal^ 
although  the  consignee  had  insured  the  goods  and  advanced 
the  premiums  of  insurance  before  the  anyval  of  the  ship.  In 
Moore  v.  JFi&on,  1  T.  R.  659,  where  the  action  was  brought 
by  the  consignor,  and  the  plaintiff  having  averred  in  his  de- 
claration, that  the  hire  was  to  be  paid  by  him,  proof  that  the 
hire  was  to  be  paid  by  the  consignee  was  holden  not  to  be  a 
variance,  on  the  ground  that  whatever  might  be  the  contract, 
between  the  vendor  and  the  vendee,  the  agreement  for  the 
carriage  was  between  the  carrier  and  the  vendor,  the  latter  of 
whom  was  by  law  liable.  Where  goods  were  deUvered  to  a 
carrier  at  Exeter  to  convey  to  Falmouth,  and  there  deliver 
them  to  an  agent,  who  was  to  forward  them  to  the  consignee 
abroad ;  and  the  carrier  detained  the  goods  on  the  ground  of 
a  hen  against  the  agent  for  his  general  balance ;  it  was  holden 
that  trover  might  be  maintained  against  the  carrier  at  the  suit 
of  the  consignor^.  An  action  hes  against  the  commander  of 
a  ship  of  war  who  takes  the  bullion  of  a  private  merchant 
on  board,  for  not  safely  keeping  and  delivering  it^  So  where 
the  master  of  a  store-ship,  in  the  king's  service,  took  in  the 
bullion  of  a  private  merchant  on  freight,  from  Gibraltar  to 
Woolwich,  it  was  holden^  that  an  action  lay  against  him  for 
the  loss  of  the  bullion. 


a  Sargent  v.  Morris,  3  B.  and  A.  277.    c  Hodgson  v.  Fullarton,  4  Taunt.  787. 
b  Tagliabue  v.   Wynn  and  another,    d  Hatdiwell  v.  Cooke,  6  Taunt.  577. 

Cornwall  Lent  Ass.  1813.  Wood,  B. 

MSS. 


J 
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V.  Of  the  Declaration  and  Pleading  tmder  New  Rules. 

Formerly  tibe  declaration  in  actions  against  common 
carriers  stated  their  employment  as  common  carriers  ^^  their 
liability  by  the  custom  of  the  realm^  a  delivery  to^  and  accept- 
ance by  the  defendants  of  the  goods  to  be  carried^  for  a  rea- 
sonable hire  or  reward,  concluding  with  the  loss  or  damage 
to  the  goods ;  but  the  modem  practice  is  not  to  declare  m 
this  form,  but  in  assumpsit  (9),  and  not  to  state  either  the 
employment  of  the  defendants  as  common  carriers,  or  the 
custom  of  the  realm  (10)  as  to  their  liability.    This  form  of 

e  Heme**  Plead.  76.    Vid.  Ent.  37,  38. 


(9)  It  may  be  observed,  however,  that  where  the  circumstances 
of  the  case  require  a  count  in  trover  to  be  added,  the  ancient  form 
of  declaration  is  adhered  to,  or  (what  is  more  usual)  a  concise  form, 
analagous  to  the  ancient  form,  and  founded  on  a  breach  of  duty  is 
adopted.  It  is  worthy  of  remark,  that  Denison,  J.  said,  in  Dai  v. 
Hall,  B.  R.  H.  24  G.  2.  MSS.  that  where  the  action  was  founded  on 
the  custom,  it  was  ex  contractu,  and  that  trover  and  an  action  on  the 
custom  could  not  be  joined ;  and  in  Boson  v.  San^ord  and  another^ 
Salk.  440,  the  court  held,  that  an  action,  charging  *  the  defendants 
with  a  breach  of  their  duty  as  carriers,  was  not  an  action  ex  delicto 
but  ex  quasi  contractu,  and  on  this  ground  they  decided,  that  the 
action  being  brought  against  two  of  four  pait-owners  of  a  ship  could 
not  be  sustained,  although  the  defendants  had  not  pleaded  this  matter 
tn  abatement,  but  had  relied  on  the  general  issue,  not  guilty.  This 
case,  however,  as  to  the  taking  advantage  of  the  omission  of  some 
of  the  partners  on  the  general  issue,  has  been  overruled  in  Rice  v. 
Shute,  5  Burr.  2611,  and  in  subsequent  cases,  and  as  to  the  form 
of  the  action.  Boson  v.  Sandford,  was  overruled  in  Dickon  v.  Clifton^ 
2  Wils.  319,  which  was  recognized  by  Lord  EUlenborough,  C.  J. 
delivering  the  opinion  of  the  court  in  Govett  v.  Radrndge,  3  £a8t, 
62. 

(10)  ''The  custom  of  the  realm  is  the  law  of  the  realm f,  and 
•consequently  it  need  not  be  set  forth  in  the  declaration."  Per  Deni- 
son, J.  in  Dale  v.  Hall,  MSS.  and  per  Lord  Hardwicke,  C.  J.  in 
Boucher  v.  Lawson,  Ca«  Temp.  Hardw.  199.  See  also  Hargrave's 
Co.  Litt.  p.  89,  a.  n.  7.     "  It  seems  not  only  unnecessary,  but  even 

•  See  the  declaration,  2  Show.  476,  and  Carth.  158. 
t  llnst  115,  6.  Hob.  18. 
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dedanitioii  has  prevailed  since  the  dedtaion  of  Date  y.  Hall, 
M.  T.  1750,  in  which  it  was  settled^  that  it  did  not  make 
any  difference,  whetlier  the  plaintiff  declared  on  the  custom, 
or  more  genenJly  in  assumpsit;  for,  by  stating  that  the  de- 
fendant carried  for  hire,  it  wotdd  appear  that  the  defendant 
was  a  common  carrier,  and  then  the  law  would  raise. the 
promise  from  the  nature  of  the  contract.  But  although 
the  plaintiff  is  not  bound  to  allee;e  the  custom,  yet  he  must 
produce  sufficient  evidence  to  bring  his  case  within  the 
custom'. 

The  advantage  resulting  to  the  plaintiff  £rom  declaring  in 
assumpsit  is,  that  he  may  join  the  common  counts  with  the 
special  counts  in  assumpsit,  if  he  has  other  and  distincts 
causes  of  action  to  which  they  are  applicable.  The  inconve- 
nience which  arises  from  declaring  in  assumpsit  is,  that  it  lets 
in  a  plea  of  abatement  for  want  of  joining  aU  the  parties,  and 
it  excludes  the  right  to  join  a  count  in  trover.  If  the  plaintiff 
is  desirous  of  avoiding  this  inconvenience,  he  may  either 
pursue  the  ancient  melliod  of  declaring  with  a  recital  of  the 
custom,  or  he  may  adopt  a  more  general  form  (omitting  die 
recital  of  the  custom,)  and  alle^  his  gravamen  as  consisting 
in  a  breach  of  duty  arising  out  ot  an  employment  for  hire,  and 
may  consider  that  breach  of  duty  as  a  tortious  negligence. 
But  under  the  new  rules,  H.  T.  4  W.  4,  in  actions  of  tort  for 
misfeasance,  several  counts  for  the  same  injury,  varying  the 
description  of  it,  are  not  allowed.  And  in  the  like  actions  for 
nonfeazance,  several  counts  founded  on  various  statements  of 
the  same  duty,  are  not  allowed.  Declaring  in  tort,  the  pldn- 
tiff  was  permitted  to  add  a  count  in  trover,  whereby  the  de- 
fendant was  ousted  of  his  plea  in  abatement^^  on  the  ground 
of  not  joining  all  the  parties ;  and  further,  if  the  action  was 
brought  against  several  defendants,  and  aome  were  found 
guiltVy  and  others  acquitted,  the  plaintiff  was,  notwithstanding, 
entitled  to  judgment  against  those  who  had  been  found 
guilty^    The  reader,  however,  should  be  apprized,  that  the 

f  per  Lord  Hardwicke,  C.  J.  in  Bon-  Ansell  v.  Waterhousei  B.  R.  Trin. 

Cher  Y.  Law8on,  H.  0  G.  2.  B.  R.  T.  67  Geo.  3.  6  M.  and  S.  385. 

Ca.  temp.  Hardw.  199.  i  Govettv.  Radnid^,  B.  R.  3  Eaat, 

g  See  new  rules.  G2.  Cowper  v.  South,  4  Taunt.  802* 

h  Mitchell  ▼.  Tarbutt,  5  T.  R.  649.  Bietherton  t.  Wood,  SB.  and  B.  64. 


improper  to  recite  the  castom  in  the  declaration,  because  it  tends  to 
confound  the  distinction  between  special  customs,  which  ought  to  be 
pleaded,  and  general  custom  of  the  realm,  of  which  the  courts  are 
bound  to  take  notice  without  pleading." 
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doctrine  laid  down  in  Govett  v.  Radnidge,  was  opposed  by 
two  decisions  in  the  Court  of  Common  Pleas^  viz.  first  by  the 
case  of  PaweU  v.  Layton,  2  Bos.  and  Pul.  N.  R.  365^  in 
which  it  was  determined,  that  a  declaration  against  a  carrier 
by  water,  stating,  ^^  that  he  had  received  goods  to  carry  for 
might,  but  that  he  had  not  delivered  them  according  to  his 
dutj/'  was  founded  in  contract ;  and  that  to  a  declaration 
so  nramed,  the  defendant  might  {dead  that  he  was  only  liable 
jointly  with  his  partners,  and  that  his  partners  were  not  sued ; 
and,  secondly,  by  the  case  of  Maa  v.  RobertSy  and  eight 
others^;  there  the  gravamen  was  allc^d  as  consisting  in  a 
breach  of  duty  as  ship-owners,  arising  out  of  an  employment 
for  freight.  The  plamtiff  cotdd  not  prove  all  the  defendants 
to  be  owners ;  the  court  were  of  opinion,  that,  as.  the  action 
was  founded  in  contract,  it  was  incumbent  on  die  plaintiff  to 
prove  all  the  defendants  to  be*  owners,  and  having  failed  in 
that,  he  could  not  recover  against  those  who  were  proved  to 
be  owners.  A  writ  of  error  was  brought,  which,  having 
been  twice  argued  in  the  Court  of  King's  Bench,  was  ad- 
journed to' the  Exchequer  Chamber,  as  it  was  supposed  that 
a  decision  in  this  case  might  settie  and  put  at  rest  the  ques- 
tion upon  which  the  contrary  judgments  had  been  given ;  but, 
afler  argument,  the  twelve  judges  were  unanimously  of 
opinion,  that  both  the  counts  of  the  declaration  were  so  de- 
fective in  several  material  respects,  (perfectly  collateral  to  the 
question  upon  which  the  determination  of  the  judges  was 
sought  J  that  no  judgment  could  be  given  for  the  plaintiff 
upon  either  of  them^  But  where  an  action  on  the  case  was 
brought  against  ten  defendants,  proprietors  of  a  coach,  for  the 
carriage  of  passengers  for  hire,  for  injuries  sustained  by  plain- 
tiff, a  passenger,  in  consequence  of  negligence  in  driving, 
whereby  tiie  coach  was  overset,  and  the  jury  foimd  against 
eight  of  the  defendants,  and  in  favour  of  the  other  two ;  and 
judgment  was  entered  accordingly  in  B.  R.  On  error  in  Ex- 
che<]^uer  Chamber,  the  judgment  was  affirmed™,  the  court  ob- 
serving, that  in  this  case  a  duty  was  imposed  on  the  defen- 
dants which  did  not  arise  by  the  contract,  but  by  the  custom 
or  common  law  of  England. 

Trover  will  not  lie  against  a  common  carrier  for  merely 
losing  goods  ^itrusted  to  his  care  without  any  actual  wrong>^ 

k  3  N.  R.  454.  n  Ross  v.  Johnson,  5  Butt.  2825.  Kirk- 

1  Max  V.  Roberts,  12  East,  89.    But  man  v.  Harpreaves,  (case  from  Lan- 

see  Weall  v.  King,  12  East,  462.  caster  Sum.  Ass.  1800,  before  Grar 

m  Bretherton   and    others  y.    Wood,  ham,  B.)  B.  R«  H.  41  O.  3.  MSS. 

Ezch.  Ch.  3  Brod.  and  Bingh.  54.  S.  P. 
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(11).  The  proper  form  of  action  is  the  action  on  the  case  be- 
fore mentionea.  Although  goods  are  spoiled  by  the  default 
of  the  master  of  the  ship^  yet  the  owners  are  hable  in  respect 
of  the  fireight^*^  if  charged  on  the  custom  of  the  reahn^  or  as 
usually  carrying  for  hu^e^  or  upon  an  express  undertaking : 
but  not  otherwise  P.  In  this  case  the  declaration  (if  in  as- 
sumpsit) ought  to  be  against  all  the  owners;  but  if  one  or 
more  are  not  named  as  defendants^  advantage  can  be  taken 
of  the  omission  by  plea  in  abatement  only  ^  The  same  rule 
holds  with  respect  to  all  conunon  carriers  who  are  partners, 
or  who  make  a  joint  cont^act^  A  ship  was  chartered  to  the 
commissioners  of  the  navy  as  an  armed  vessel^  who  put  on 
board  a  commander  in  the  navy  and  a  king's  pilot,  the  mas- 
ter and  crew  being  appointed  and  paid  by  the  owners.  In 
consequence  of  the  improper  execution  of  an  order  given  by 
the  commander,  the  chartered  ship  ran  foul  of  another  ship. 
It  was  holden%  that  the  owners  of  the  chartered  ship,  were 
liable  for  the  injury  which  the  other  ship  sustained;  for  the 
chartered  ship,  notwithstanding  it  had  an  officer  on  board, 
was,  with  regard  to  third  persons,  to  be  considered  as  the 
ship  of  the  owners. 

Pleading  under  new  Rules. — ^In  case  against  a  carrier  the 
plea  of  not  guilty  will  operate  as  a  denial  of  the  loss  or  dar 
mage,  but  not  of  the  receipt  of  the  goods  by  the  defendant  as 
a  carrier  for  hire,  or  of  the  purposes  for  which  they  were  re- 
ceived.   R.  G.  H.  T.  4  W.  4.    All  matters  in  confession  and 

o  Boion  V.  Sandford,  Salk.  440. 3  Ley.  p  Boucher  v.  Lawion,  Ca.  temp.  Haidw. 

258. 1  Show.  29.  2  Show.  478.  Skin.  194. 

278.  3  Mod.  321.  Caith.  58.  S.  C.  q  Hice  t.  Shute,  5  Buir.  2611. 

Bee  alio  ColTin  v.  Newberry,  8  B.  r  But^see  stat  1  W.'.4.  o.  6S.  a.  5.  ante 

k  C.  166.  reversed  on  error  in  Ezch.  p.  404. 

Chr.  7  Bingh.  1 90.  g  Fletcher  v.  Braddick,  2  Bos.  and  Pul. 

N.  R. 182. 


(11)  But  if  the  carrier  has  the  goods  m  his  custody  at  the  tune 
when  he  refuses  to  deliver  them,  this  will  be  evidence  of  a  conversion, 
Salk.  655.  So  trover  will  lie  against  a  carrier  who  delivers  goods  to 
a  wrong  person  through  mistake.  Per  Kenyon,  C.  J.  Youl  v.  Har^ 
bottle,  Peake's  N.  P.  C.  49.  recognized  in  Devereux  v.  Barclay,  2  B. 
and  A.  704.  The  owner  of  goods  on  board  a  vessel  directed  the 
captain  not  to  land  them  on  the  wharf,  against  which  the  vessel  was 
moored,  which  the  captain  promised  not  to  do,  but  afterwards  deli- 
vered them  to  the  wharfinger,  conceiving  that  the  wharfinger  had  a 
hen  on  the  goods  for  wharfage  fees ;  it  was  holden,  that  the  owner 
might  mamtain  trover  against  the  captain,  who  could  not  prove  that 
any  wharfiage  duty  was  due.—Syeds  v.  Hmt,  4  T.  R.  260. 
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avoidance  of  actions  on  the  case  shall  be  pleaded  specially^  as 
in  actions  of  assumpsit.  lb,  « 

As  to  payment  of  money  into  courts  see  ante^  p.  137^  and 
new  rules. 


VI.  Evidence. 

In  an  action  against  the  owner  of  a  vessel^^  for  not  safely 
carrying  the  goods  of  the  plaintiff^  the  plaintiff  called  the 
master  of  the  yessel^  whom  he  had  released^  as  a  witness 
to  prove  his  case:  Lord  Kenyon,  C.  J.  admitted  him^  observ- 
ing that  the  master  had  not  any  immediate  interest;  that  the 
record  in  this  cause  would  not  be  evidence  for  or  against  him 
in  an  action  brought  against  hinv;  and  altiiough  it  should  ap- 
pear^ that  the  vessel  was  lost  through  the  negligence  of  the 
witness^  yet  tiie  present  defendant  was  liable  to  the  plaintiff; 
Gonsequentiy^  tddng  it  either  way^  he  was  a  good  witness. 
Action  against  defendants'  as  owners  of  a  coach^  for  the  loss 
of  a  parcel.  To  prove  the  ownership^  on  the  part  of  the 
plaintiff^  an  entry  in  the  book,  kept  at  the  proper  office  in 
Somerset  House,  stating  the  defendants  to  be  Ucensed  as 
owners  of  the  coach,  was  produced;  and  it  was  contended, 
that  as  the  entry  was  made  in  pursuance  of  stat.  25  G.  3.  c. 
51.  s.  50,  51,  it  must  be  presumed  to  be  accurate,  and  was  at 
least  primd  fade  evidence;  but  Gibbs,  C.  J.  rejected  it,  ob- 
serving that  the  entry  not  being  signed  by  the  defendants, 
and  nothing  being  shewn  to  connect  them  with  it,  it  was  no 
evidence  to  prove  them  to  be  owners  of  the  coach.  The  in- 
scriptiony  on  a  stage-coach  of  the  name  of  the  party  is  evi- 
dence, in  an  action  against  him,  of  ownership,  for  tiie  statute 
is  not  confined  to  proceedings  before  magistrates. 

A  parcel,  containing  bank-notes,  stamps,  and  a  letter,  was 
sent,  by  a  common  carrier,  from  one  stamp  distributor  to 
anotiier;  it  was  holden',  in  an  action  against  the  carrier,  that 
the  circumstance  of  the  letter  accompanying  the  stamps  was 
primd  facie  evidence  tiiat  it  related  to  tiiem,  so  as  to  bring 
the  case  within  the  proviso  of  the  42  G.  3.  c.  81.  s.  6.  which 
enacts,  ^^that  tiie  prohibition  to  send  letters  otherwise  than 
by  the  post,  shall  not  extend  to  letters  sent  by  any  com- 

u  Lay  Y.  Holock,  Peake's  N.  P.  C.  101.    y  Barford  y.  Nelson,  1  B.  and  Ad.  571. 

X  Strother  v.   Willan  and  others,   4    z  Bennett  y.  Clough,  1  B.  ft  A.  461. 
Campb.  24.  Scealso  Tinkler  y.  Wal- 
pole,  14  East,  22^.    S.  P.  as  to  re- 
gister of  a  ship. 

VOL.  I.  2  E 
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moB  carrier^  with  and  for  the  purpose  of  being  deliTeredl 
with  the  eoods  that  the  letter  concerns :''  and  that  the  defen- 
dant not  having  proved  the  letter  to  relate  to  any  other  sub- 
ject matter,  was  liable  for  the  value  of  the  parceL 

Declaration,  that  for  certam  hire  and  reward,  defendants 
undertook  to  carry  goods  £rom  London  and  deliver  them 
safely  at  Dover.  The  contract  proved  was  to  carry  and  de- 
liver safely  (fire  and  robbery  excepted).  It  was  holden*  that 
this  was  a  variance.  A  memorandum  by  a  wharfinger^  of 
the  receipt  of  goods  to  be  shipped  in  a  particular  manner, 
may  be  given  in  evidence  to  shew  the  terms  on  which  they 
were  received  withont  a  stamp,  although  the  value  of  the 
goods  was  above  20/.  the  wharfiige  being  of  a  less  amount. 
A  book-keeper  to  a  carrier  is  a  good  witness  for  him,  of  ne- 
cessity, without  a  release^.  A  carrier  employed  by  A.  first 
to  carry^a  sum  of  money  ix>  B.  and  then  the  like  sum  to  C. 
in  an  action  by  A.  a£;ainst  C.  is  a  witness  of  necessity,  and 
may  be  examined  wittiout  a  release^  to  prove  that  by  mistake 
he  delivered  both  sums  to  C. 

a  Latham  t.  Rutley,  2  B.  ft  C.  80,  c  Spencer  TJCtonldiiif ^  Peake*t  N.  P.  C. 
b  Chadwick  v.  Bills,  1  Ry.  k  M.  16.        129. 

recognized  bj  Abbott,  C.  J.  in  Lai-  d  Baiker  ▼.  Blacrae,  3  Qunpb.  144. 

ham  T.  RutUy,  ib.  13. 
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I.  CfRight  of  Com/awn. 

IL  Of  Common  ofPtutwre^  and  herein  of  Common  ojppenr 
dant,  Common  appurtenant^  and  Common  in  gross. 
IIL  Of  the  Interest  nf  the  Owner  of  the  Soil,  sui^ect  to  Bight 
of  Common:    and  herein  of  Approvement  and  In- 
closure. 
IV.  Cf  the  Remedy  for  Disturbance  of  Right  of  Common. 
V.  Of  Surcharges  by  Commoners. 
VI.  Evidence. 


I.  Of  Right  of  Common. 


MxIGHT  of  Common  is  an  incorporeal  hereditament^  or  a 
right  (lying  in  grant)  which  certain  persons  have  to  take  or 
use  in  common,  a  part  of  the  natural  produce  of  land  ( 1 ), 
water  (2),  wood,  (3),  &c.  belonging  to  other  persons,  who 
have  the  permanent  or  limited  interest  in  the  soil,  &c.  If  a 
person  daim  by  prescription  any  species  of  common  in  the 
land  of  another,  and  that  the  owner  shall  be  excluded  to  have 
pasture,  estovers,  or  the  like,  this  is  a  prescription  against 
iaw^  But  a  person  may  Drescribe  for  the  several  pasture, 
and  exclude  the  owner  oi  the  soil  from  feeding  his  cattle 
ihere^. 

a  1  Init  132  a.  b  1  Init.  122.  a.  Hotkins  v.  Robins, 

2  Saund.  324. 


(1)  Common  of  pasture,  and  common  of  tm'bary. 

(2)  Common  of  fishery. 

(3)  Common  of  estovers. 

2  B  2 
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The  common  over  which  the  ri^ht  is  claimed,  generally 
is  situate  in  the  same  manor  in  which  the  tenements  lie^  in 
respect  of  which  the  right  is  claimed;  but  a  person  may  pre- 
scribe for  right  of  common  over  a  waste  in  one  manor,  in 
respect  of  a  tenement  lying  in  another;  but  stronger  evidence 
should  be  given  to  establish  such  a  right  ^  than  in  ordinary 
cases.    A  person  may  have  two  distinct  substantial  grants  of 
right  of  common  over  different  wastes,  from  different  lords, 
in  respect  of  the  same  tenement^;  and  immemorial  usage  is 
evidence  of  such  distinct  grants.     If  A.  has  a  common  by  pre- 
scription*^, and  takes  a  lease  of  the  land  for  twenty  years 
whereby  Uie  common  is  suspended;  after  the  years  ended,  A. 
may  chum  the  common  generally  by  prescription;  for  the  sus- 
pension was  to  the  possession  only,  and  not  to  the  right,  and 
the  inheritance  of  the  common  did  always  remain  (4).    De- 
claration stated  that  the  plaintiff  was  possessed  of  a  messuage 
and  land,  in  right  of  which  he  was  entitled  to  common  for  all 
his  commonable  cattie  levant  and  couchant,  on  a  connnon 
called  Bentry  Heath,  and  that  defendant  had  enclosed  the 
same.    Flea,  N.  G.  At  the  trial  it  appeared  that  the  messuage 
and  land,  in  respect  of  which  the  right  of  common  was 
claimed,  had  about  fifty  years  ago  vested  in  the  lord  by  for- 
feiture, and  tiiat  he  re-granted  the  same  as  a  copyhold  with 
its  appurtenances.    It  was  contended  that  the  right  of  com- 
mon became  extinguished,  and  the  re-grant  of  it  as  a  copy- 
hold with  its  appurtenances  did  not  re-create  the  right  of 
common.    But  per  Abbott,  C.  J.  on  motion  to  enter  nonsuit, 
when  a  copyhold  tenement  is  seized  into  the  hands  of  the 
lord,  it  does  not  thereby  lose  its  risht  of  common;  for  that 
right  is  annexed  to  all  tenements  demised  or  demisable  by 
copy  of  court  roll;  and  while  the  estate  remains  in  the  lorc^ 
it  continues  demisable.    Badger  v.  Ford,  3  B.  and  A.  153. 

c  HoUinshead  v.  Walton,  7  East,  485.  d  1  Inst  114  b. 


(4)  Title  once  gained  by  prescription  or  custom,  cannot  be  lost 
by  intermption  of  the  possession  for  10  or  20  years;  but  by  interrup- 
tion in  the  right  it  may;  as  if  a  man  had  a  rent  or  common  by  pre- 
scription, unity  of  possession  of  as  high  and  perdurable  estate,  is  an 
intermption  in  the  right.  1  Inst.  114.  b.  When  a  prescription  or 
custom  makes  a  title  of  inheritance,  the  party  cannot  alter  or  wave 
the  same  in  pais. 


IB 
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II.  Of  Common  of  Ptuture:  and  herein  of  Common  appen 
dant,  Common  appwrtenant,  and  Common  m  gross. 

Common  of  Pasture  is,  where  one  person  has^  in  common 
with  other  persons,  the  right  of  taking  by  the  mouths  of  his 
cattle,  the  herbage  growing  on  land  of  which  some  other  per- 
son is  the  owner.  Common  of  Pasture  is  either  common  ap- 
pendant, common  appiirtenant,  or  common  in  gross.  With 
respect  to  two  other  kinds  of  common  of  pasture,  which  are 
sometimes  mentioned  in  the  books,  viz.  common  of  vicinage, 
and  common  in  gross  sans  nombre,  or  without  stint;  it  may 
be  observed,  that  the  former  cannot,  strictly  speaking,  be  a 
rigU  of  common®,  for  if  it  were,  it  would  prevent  an  inclo- 
sure,  which  it  has  been  always  holden  that  it  will  not  The 
truth  is,  it  is  only  an  excuse  for  a  trespass.  Where  there  is 
a  partial  inclosure',  common  by  vicinage  still  continues.  As 
to  common  in  gross  sa$u  nombre,  it  has  been  truly  said,  that 
the  notion  of  this  species  of  common,  in  the  latitude  in  which 
it  was  formerly  understood,  has  been  exploded  long  Hgo9  (5)^ 
and  it  cannot  nave  any  rational  meaning,  but  in  contradistincr 
tion  to  stinted  common,  where  a  man  has  a  right  to  put  oa 
the  common  a  certain  number  of  cattle  only. 

Common  appendant^  is  of  common  right  (and  therefore  a 
man  need  not  prescribe  for  it^)  (6),  for  beasts  commonable, 
that  is,  that  serve  for  the  maintenance  of  the  plough,  as  horse 
and  oxen,  and  for  kine  and  sheep  to  manure  the  land,  and  is 
appendant  to  ancient  arable  land  onlyK  It  must  have  ex- 
isted from  time  immemorial^.     It  must  be  claimed  in  the 

e  Musgrave  t.   Cave,    Willei,    332.  h  1  Inst.  122.  a.  Bro.Abr.  Common,  1. 

1  Insl.  122.  a.  i   Bro.  Abr.  Common,  pi.  11.  35. 

f  GuUett  V.  Lopes,  13  Bast,  348.  k  4  Rep.  37.  b.  Willes,  322. 

g  Bennett  v.  Reeve,  Willes,  232.  1  26  H.  4.  a. 


(5)  III  MeUor  v.  Spatenum,  1  Saiind.  p.  346.  c.  Seij.  Wms.  edition, 
Kelynge,  C.  J.  said,  positively,  that  there  could  not  be  any  common 
in  gross  sa$u  tumbre.  Bee  also  Benson  v.  Chester,  8  T.  R.  396,  where 
it  was  holden,  that  a  daim  of  a  right  of  common,  without  stint,  as  an- 
nexed to  an  ancient  messuage,  without  land,  could  not  be  supported^, 
soch  a  right  of  common  not  existing  in  law. 

(6)  Common  appendant  must  have  existed  from  time  immemorid, 
but  it  ought  not  to  be  claimed  by  prescription.  The  proper  way  of 
pleading  it  is,  that  the  party  was  seized  in  fee  of  certain  arable  land, 
to  wbich^be  had  common  appendant  in  the  locus.  See  4  H.  6. 
13.  a. 
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waste  of  the  lord^  not  for  a  certain  number  of  cattle,  but  for 
such  only  as  are  levant  and  couchant  on  the  knd^  and  there- 
fore it  cannot  be  severed,  not  even  for  a  moment,  nor  turned 
into  common  in  gross.  The  reason  for  common  appendant 
appears  to  be  this;  that  as  die  tenant  would  necessiuily  have 
occasion  for  cattle  "^^  not  only  to  plough,  but  likewise  to  ma- 
nure his  own  land,  he  must  have  some  place  to  keep  such 
cattle  in,  while  the  cgm  is  growing  on  his  own  arable  land; 
and  therefore  of  right  (if  the  lord  had  any  waste)  the  tenant 
might  put  his  catde  there,  when  they  could  not  go  on  his 
own  arable  land;  hence  it  is  plain,  thatlevancy  and  couch- 
ancy  (7)  are  incident  to  common  appendant ■',  namely,  that 
the  tenant  can  only  have  a  rif  ht  of  common  for  such  cattle 
as  are  levant  and  couchant  on  his  estate,  that  is,  for  such  and 
so  many  as  he  has  occasion  for  to  plough  and  manure  his 
land,  in  proportion  to  the  quantity  thereof  (8).  Common  ap- 
pendant, being  of  common  right,  may  be  apportioned,  by 
alienation  of  part  of  the  land  to  which  the  common  is  appen- 
dant^; and  if  the  land  be  divided  ever  so  oftenP,  each  parcel 
of  land  is  entitled  to  common  appendant.  Although  the  com- 
moner purchases  part  of  the  Icmd  m  which  he  is  entitled  to 
common,  yet  the  common  shall  be  apportioned^  because 
common  appendant  is  of  common  right';  but  otherwise  it  is 
of  common  appurtenant". 

Common  appurtenant  is  a  right  of  common  founded  on  a 
grants  or  prescription^,  (which  supposes  a  grant,)  annexed 
to  the  enjoyment  of  land.  This  species  of  common  may  be 
granted  for  all  manner  of  cattle,  that  is,  not  only  for  those 
which  serve  for  the  maintenance  of  tbe  plough,  and  to  ma- 
nure the  land,  but  for  swine,  scats,  and  die  l&e^ ;  it  may  be 
granted  for  an  unlimited  number,  or  for  a  certain  number  of 

m  Bennett  ▼.  Reeve,  Willea,  231.  r  1 1nit  122.  a. 

n  1  Roll.  Abr.  328.  1.1.  i  lb. 

o  1  Inst  122.  a.  t  Cro.  Car.  462. 

p  Per  WUld,  C.  J.  Willea,  230,  231.  u  1  Intt.  122.  a. 

q  8  Rep.  79.  a.  x  lb. 


(7)  Levancy  and  couchancy  mean  the  posBefleion  of  such  land  as 
will  keep  the  cattle  claimed  to  be  commoned  during  the  winter,  and 
as  many  as  the  land  will  maintain  during  the  winter,  shall  be  said  to 
be  levant  and  couchant.  Per  Buller,  J.  in  Scholes  v.  Hargrtmfef,  5 
T.  R.  48,  49,  But  see  Rogen  v.  BenUead,  post,  tit.  Evidence,  p.  431. 

(8)  "It  is  plain  that  a  person  cannot  hare  a  right  of  common  ap*> 
pendant  for  cattle  which  he  borrows,  unless  he  make  use  of  them  all 
the  year  to  plough  or  manure  his  land."  Per  WiUes,  C.  J.  in  Bai- 
nett  Y.  Reeve,  Willes.  231,  2. 
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cattle.  Where  common  appturtenant  is  granted  for  an  mi- 
limited  nimiber  of  cattle^  die  measure  of  profit  which  the 
commoner  is  to  have^  is,  as  in  the  case  of  common  append- 
ant, levancy,  and  couchancy7;  and,  consequently,  like  com* 
mon  appendant,  such  common  appurtenant  cannot  be  con- 
verted mto  common  in  gross.  But  common  appurtenant  for 
a  certain  number  of  cattle  may  be  granted  over,  and  so  be- 
come common  in  gross. 

Common  appurtenant  may  be  granted  at  this  day ',  and 
ma^  be  apportioned  ^  by  a  conyeyance  of  part  of  the  land  to 
which  the  right  is  appurtenant  (9). 

Common  appurtenant,  as  well  as  common  appendant,  may 
become  extinct  by  unitv  of  possession  \  And  where  com- 
mon appurtenant  has  been  extinguished  by  unity  of  pos- 
session, a  new  right  of  common  is  not  created  by  a  aeed 
granting  a  messuage  and  land,  with  all  common  thereto  de- 
kmging ;  although  the  occupiers  of  the  tenement  have  used 
the  common  since  the  extinguishment.  Otherwise,  if  the 
language  of  the  deed  had  been,  '^all  commons  used  there- 
with.^^ dements  v.  Lambert,  1  Taunt.  205.  To  an  action  of 
trespass  defendant  pleaded  a  prescriptive  right  of  common  for 
all  his  cattie,  levant  and  couchant,  upon  a  messuage,  cum 
pertinentiis  ^:  on  demurrer,  it  was  insisted,  that  the  prescrip- 
tion was  not  good,  for  the  cattie  could  not  be  levant  and 
couchant  on  a  messuage.  Holt,  in  support  of  the  plea,  con- 
tended, that  a  messuage  comprehended  a  curtilage,  which 
might  be  an  acre  or  more,  upon  which  the  cattie  might  be 
levant  and  couchant;  the  court  being  of  this  opinion,  ad- 
judged the  prescription  to  be  gooc}.  In  an  action  on  the  case 
for  disturbing  the  plaintiff's  right  of  common^,  it  appeared 
that  the  plaintiff  (who  claimed  the  common  in  respect  of  a 
messuage  for  all  commonable  cattie,  levant  and  couchant,) 
was  the  owner  of  a  small  house,  wherein  he  carried  on  the 
trade  of  a  butcher.    The  house  had  neither  land,  curtilage, 

m 
J  1  Rol.  Abr.  898.  (1)  pi.  1.  Druryv.    b  Bndtbaw  v.  Esrre,  Cro.  Eliz.  670. 

Kent,  Cro.  Jac.  15.  c  Seamier  v.  Johmon,  T.  Jon.  227.    2 

z  Cowlam  ▼.  Slack,  15  East,  108.  Show.  248.  S.  C. 

a  Adjudged,  Hob.  235.  1  Inst.  122.  a.    d  Scholes  v.  Hargreaves,  6  T.  R.46. 


(9)  This  point  was  determined  also  in  Sacheverill  v.  Porter,  Cro. 
Car.  483.  where  a  right  of  common  in  a  waste  having  been  granted 
to  A.,  (who  was  seised  of  lands  in  S.)  and  all  his  tenants  m  S.»  for 
all  commonable  cattle,  and  A.  conveyed  parcel  of  the  lands  in  S. ;  it 
was  holden,  that  the  alienee  was  entitled  to  common  for  all  his  com- 
monable cattle,  levant  and  couchant,  on  the  parcel  of  the  lands  con- 
veyed. 
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nor  stable  belonring  to  it,  but  under  the  shop-window  was  a 
sheep-hold^  whidi  would  contain  four  or  five  sheep  at  a  time^ 
but  neither  horse  nor  bullock  could  be  kept  there:  Lord 
Ken^on^  C.  J.  at  the  trial,  on  the  northern  circuit,  being  of 
opinion,  that  levancy  and  couchancy  was  not  proved,  as  the 
plaintiff  had  not  shewn  that  he  was  in  possession  of  land 
whereon  the  catde  might  be  levant  and  oouchant,  nonsuited 
the  plaintiff.  The  court  of  B.  R.  afterwards  concurred  in 
opinion  with  the  chief  justice. 

Common  of  pasture,  without  land,  for  a  certain  number  of 
sheep  may  be  parcel  of  a  manor  %  and  demised  and  demisable 
by  copy  of  court-roll;  and,  if  it  be  thus  claimed  in  pleading 
by  the  lord  of  the  manor,  the  plea  will  be  good,  although 
he  does  not  describe  the  common  as  common  appendant,  ap- 
purtenant, or  in  gross,  since  it  must  be  taken  to  be  common 
appurtenant;  for,  not  being  claimed  as  incident  to  arable 
land,  but  to  the  manor,  for  a  certain  number  of  sheep  in  the 
soil  of  another,  it  cannot  be  common  appendant ;  nor  can  it 
be  taken  to  be  common  in  gross,  being  stated  in  the  plea  to 
be  parcel  of  a  manor ;  then  it  must  be  common  appurtenant, 
the  only  remaining  sort  of  common.  Common  in  gross  is  so 
called^,  because  it  does  not  appertain  to  any  land,  and  it 
must  be  by  grant  or  prescription. — ^This  species  of  common 
may  be  granted  for  all  manner  of  cattle,  and  for  an  unlimited 
number,  or  for  a  certain  number  of  cattle.  If  granted  for  an 
unlimited  number,  it  seems  that  the  grantee  may  put  on  any 
number  of  cattle,  provided  he  leaves  sufficient  common  for 
the  lord ;  if  granted  for  a  certain  number,  the  enjoyment  of 
the  right  is  of  course  limited  by  the  number  specified  in  the 
grant.  A  corporation  may  prescribe  for  common  in  gross, 
for  cattle  levant  and  cotickant  within  the  town,  but  not  for 
common  in  gross  sans  nombre  ^.  A  right  of  common  in  gross 
is  a  tenement^  within  the  stat.  13  and  14  Car.  2.  c.  12.  s.  1. 
A  copyholder  who  has  common  in  a  waste,  without  the  ma- 
nor ot  which  his  copyhold  is  parcel,  has  it  annexed  to  the 
land,  and  not  to  his  customary  estate,  and  must  prescribe  in 
a  que  estate  through  his  lord,  for  him  and  all  his  customary 
tenants  thereof.  And  such  common  without  the  manor  is 
not  extinct  by  enfranchisement  of  the  copyhold,  though  there 
be  no  words  of  re-grant.  And  after  enfrandiisement,  the 
feoffee  must  prescribe  in  a  que  estate  of  his  lord  for  hunself 
and  his  customary  tenants,  till  the  time  of  the  enfranchise- 
ment, and  since  that  time  for  the  feoffee  and  his  heirs,  as 
appurtenant  to  the  enfranchised  tenement  \ 

e  Musgmve  ▼.  Cave,  Willes,  319.  h  R.  v.  Dersinghairt,  7  T.  R.  671. 

f  1  Inst.  122.  a.  i  Barwick  v.  Matthews,  6  Taunt  365. 

^  Mellor  V.  Spateman,  1  Saund.  343. 
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III.  Of  the  Interest  of  the  Owner  of  the  8oU  eubfect  to  Bight 
of  Common;  and  herein  of  Approvement  and  Inclo^ 
sure. 

In  land  subject  to  a  right  of  common,  the  right  of  the  lord 
or  owner  of  the  soil  (10)  ought  to  be  so  exercised  as  not  to 
injure  the  right  of  common.  But  the  right  of  the  commoners 
may  be  subservient  to  the  right  of  the  lord  in  the  soil  ^,  so 
that  the  lord  may  dig  clay-pits  there,  or  empower  others  to 
do  so,  without  leaving  sufficient  herbage  for  the  commoners, 
if  it  can  be  proved  that  such  a  right  has  been  constantly  exer- 
cised by  the  lord.  So  the  lord  may  ^,  with  the  consent  of  the 
homage,  grant  part  of  the  soil  for  building,  if  he  has  imme- 
moriaUy  exercised  such  right.  The  immemorial  exercise  of 
such  right  by  the  lord  is  evidence  that  he  reserved  that  right 
to  himself,  when  he  granted  the  right  of  common  to  the  com- 
moners. In  like  manner,  there  may  be  a  vaUd  custom  in  a 
manor,  within  the  limits  of  an  ancient  forest  belonging  to  the 
crown,  for  the  lord,  with  the  assent  of  the  homage,  to  grant 
parcels  of  the  waste  to  be  holden  by  copy  of  court-roll,  and 
for  the  grantees  to  inclose  the  same,  and  to  hold  them  in 
severalty  against  the  commoners,  and  in  exclusion  of  their 
rights  ^.  If  a  commoner,  having  a  right  of  common  for  one 
beast,  put  on  two  ^,  the  lord  can  only  distrain  the  one  put  on 
last,  unless  they  were  both  put  on  together ;  and  it  must  be 
shewn  in  a  plea  (justifying  the  taking  as  a  surchai^e,)  whe- 
ther they  were  put  on  together  or  separately,  and  if  the  latter, 
which  was  put  on  first  (11). 

k  Bateion  ▼.  Green,  5  T.  R.  41 1.  m  Bouloott  ▼.  Wmmill»2  Campb.  261. 

1  Folkard  y.  Hemmett,  5  T.  R.  417.  n.    n  Ellis  ▼.  Rowles,  Willes,  638. 
(a) 


(10)  The  customary  tenants  of  a  manor  may  allege  a  costom  to 
have  tiie  sole  and  several  pasture  in  the  soil  of  the  lord  for  the  whole 
year,  and  thereby  exclude  the  lord.  Hoskins  v.  Robins,  2  Saund. 
324.  But  even  in  this  case  the  lord  may  distrain,  for  other  damage 
in  his  soil,  the  cattle  of  any  who  have  no  right  to  put  in  their  cattle, 
although  he  has  not  any  interest  in  the  soil.  Per  Hale,  C.  J.  S.  C. 
for  he  has  an  interest  in  the  mines,  trees,  bushes,  &c.  Per  Cur. 
1  Vent.  1€4. 

(11)  In  replevin  for  taking  the  plaintiff's  sheep  on  Whitemanslie 
Down,  the  defendant  avowed  taking  the  cattle  doing  damage  to  his 
right  of  common ;  the  plaintiff  in  his  plea  in  bar  claimed  a  right  of 
common  for  himself  as  tenant  of  eight  acres  of  land,  for  two  sheep 
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By  Stat.  20  H.  S.  c  4.  ^  lords  of  woods^  wastes,  and  pas- 
tures, in  whidi  their  tenants  have  common  of  pasture,  may 
approye  such  wastes,  &c.  provided  sufficient  pasture,  with  a 
sufficient  ingress  and  egress,  is  left  to  the  tenants. 

If  the  lord  make  a  feoffinent  of  the  waste,  &c.,  the  feoffee, 
may  approve,  leaving  a  sufficiency  of  common ;  and  this  rule 
holds,  idthough  the  lord  continues  seized  of  the  manor  within 
which  the  waste  lies :  for  though  in  the  statutes  of  Merton 
and  Westminster  the  lord  only  is  mentioned,  yet  as  in  those 
days  statutes  were  not  drawn  with  that  fulness  of  expression 
.-with  which  they  are  at  the  present  time,  the  term,  ^  lord  of 
the  manor  *^  must  be  considered  as  equivalent  to ''  owner  of  the 
soil,''  where  they  stand  in  the  same  predicament.  It  is  not 
necessary,  therdfore,  that  the  person  approving  should  be 
lord  of  the  manorP,  a  seisin  in  fee  of  the  waste,  &c.  is  suffi- 
cient. It  is  worthy  of  remark,  that  the  statute  of  Merton 
does  not  empower  the  lord  to  approve  against  any  other  right 
of  common  %  except  that  of  common  of  pasture,  appendant 
or  appurtenant.  It  does  not  extend  to  common  in  gross  *,  the 
words  of  the  statute  being  quantum  periinei  ad  tenemenia 
#tMs,  nor  to  common  of  piscary,  of  turbisury ",  estovers,  and  the 
like,  the  words  used  throughout  the  statute  being  pashtra  ei 
commwda  pagturaK  But  though  the  lord  cannot  approve 
against  common  of  turbary,  yet  where  there  is  common  of 
pasture,  and  common  of  turbary  in  the  same  waste™,  the  oom- 

o  Fxtended  by  itat  13  Edw.  1.  itat.  1.  q  2  Inst.  87. 

c.   46.  to  approYementi   by  lorda  r  2  Inst.  86. 

agaiiiBt  their  neighboun^Confirmed  a  Giant  v.  Gnnnec,  1  Taunt.  43S. 

by  ftat.  3  and  4  Bdw.  6.  c.  3.    See  t  2  Inat.  87. 

alio  BtaL  29  G.  2.  c.  36.  amended  u  Fawcett  y.  Strickland,  Willes,  57. 

by  Itat.  31  G.  2.  c.  41.  Com.  Rep.  578.  S.  C. 

p  GloYer  Y.  Lane,  3  T.  R.  445. 


for  every  acre ;  the  defendant  (admitting  the  right  of  oommcm  daimed 
by  the  plaintiff,)  replied,  that,  at  the  time  of  the  distress,  the  plaintiff 
had  sixteen  sheep  on  the  common,  over  and  above  the  sixteen  that 
were  distrained ;  that  the  defendant  left  the  first-mentioned  sixteen 
to  use  the  common,  and  only  distrained  the  supemomerary  sixteen, 
with  which  the  plaintiff  had  overcharged  it  of  his  own  wrong,  which 
were  doing  damage  to  the  plaintiff.  It  does  not  appear  that  in  this 
case  any  objection  was  made  to  the  replication,  for  not  stating, 
whether  the  thirty-two  sheep  were  put  on  together,  or  separately. 
Indeed  the  only  question  made  was,  whether  one  commoner  could 
distrain  the  cattle  of  another  commoner,  who  had  surcharged  the 
common,  which  was  determined  in  the  negative ;  and  the  plaintiff 
had  judgment.  Hall  v.  Harding  and  others,  B.  R.  E.  9  Geo.  3. 
4  Burr.  2426.     1  Bl.  R.  673.  S.  C. 
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mon  of  torbary  will  not  prevent  the  lord  from  justiifying  an 
inclosure  against  the  common  of  pasture^  if  he  leaves  suffi- 
cient ;  for  tibey  are  two  distinct  rights,  and  the  concurrence  of 
these  rights  in  one  person  will  not  make  any  difference.  In 
like  manner  the  lord  of  the  manor  ^,  or  his  grantee,  may  jus- 
tify an  approvement  or  indosure  against  tenants  having  com- 
mon of  pasture,  although  they  have  a  further  right  of  digging 
sand,  &c.  if  sufficient  common  of  pasture  be  left.  It  is,  how- 
ever, observable  7,  that  if  the  inciosure  operates  as  an  kijury 
to  the  other  rights,  the  commoner  wiU  be  entitled  to.  an  action 
on  the  case  for  such  injury.  By  the  approvement  of  part,^ 
agreeably  to  the  rule  laid  down  in  the  statute  of  Merton,  that 
part  is  discharged  of  the  common,  insomuch,  that  if  the  te^ 
nant  who  has  die  common  purchases  that  part,  his  common 
is  not  extinguished  in  the  residue  '.  If  the  lord  incloses  any 
part,  and  does  not  leave  sufficient  common  in  the  residue,  the 
commoner  may  break"  down  7A«  whole  inciosure  \  But  if  the 
common  has  lleen  inclosed  twenty  years,  the  commoner  can- 
not make  an  entry,  but  must  brmg  an  assize  of  common^. 
A  custom  for  the  lord  to  inclose  without  limit  ^  is  bad,  as 
tending  to  destroy  the  rights  of  the  commoner  altogether,  but 
a  custom  to  inclose,  (even  as  against  a  common  right  of  tur- 
bary,) leaving  sufficiency  of  common,  is  good;  but  the  onus 
of  proving  a  sufficiency  left  lies  on  the  lord^. 

By  Stat.  29  Q.  2.  c.  36.  the  lords  and  tenants  may  inclose 
part  of  the  common  for  the  purpose  of  planting  and  pre- 
serving trees  fit  for  timber  or  underwood.  And  by  stat.  31 
6.  2.  c.  41.  these  powers  are  declared  to  be  vested  in  tenants 
for  life  or  years  determinable  on  lives. 


IV.   0/  the  Remedy  for  Disturbance  of  Bight  of  Common. 

Whatever  destroys  the  right  of  common  is  a  nuisance  % 
and  may  be  abated  by  the  commoner,  provided  it  can  be  done 
without  interfering  with  the  lord's  rignt  to,  or  interest  in  the 

X  Shakespeare  t.  Peppin^S  T.  R.  741.    b  Gietch  ▼.   Wibnot,  Derby  Suinm. 
y  Ag^reed  in    Fawoett  ▼.  btrickland,        Ass.  1762.  cited  by  Lawrence,  J.  in 
Wiilei,  67.  '  Hawke  ▼.  Bacon,  %  Taunt.  ISO.  But 

z  2  Inst.  87.  see  Tapley  v.  Wainwright,  6  B.  It  Ad. 

a  2  Inst.  8S.  recognized  in  Arlett  ▼»        385. 

Ellis  and  others,  7  B.  &  C.  :i4(i.  c  badger  v.  Ford,  3  B.  &  A.  163. 

d  Arlett  v.  Ellis,  7  B.  It  C.  346. 
e  2  Inst.  88.    . 
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soil.  But  if  the  nuisance  cannot  be  abated,  without  such  in- 
terference, the  commoner  must  resort  to  his  action  on  the 
case,  and  have  satisfiustion  in  damages.  If  the  right  of  com- 
mon be  partially  injured,  the  commoner  ought  not  to  abate 
the  cause  of  such  injury,  more  especially  if  in  so  doing  he 
must  necessarily  interfere  with  the  right  to  the  soiL  On  this 
principle  it  was  holden,  in  Cooper  y.  Marshall,  1  Burr.  265, 
that  a  commoner  could  not  justify  digging  up  the  S(nl  and 
destroying  the  coney-burrows  erected  m  the  common  by  the 
lord,  who  was  entiUed  to  free  warren  there.  So  where  the 
lord  had  planted  trees  on  the  common,  and  the  commoner 
cut  them  down  %  it  was  holden  that  the  lord  might  maintain 
trespass,  and  that  the  commoner  could  not  justify  the  abate- 
ment of  the  trees. 

The  usual  remedy  adopted  by  commoners  is  an  action  on 
-the  case  for  a  disturbance  of  the  right  of  common,  which 
may  be  maintained  either  against  the  lord  or  the  owner  of  the 
soil  Sf,  a  stranger,  or  a  commoner.  If  the  action  is  brought 
against  the  wrong  doer^,  title  being  only  inducement,  it  is  not 
necessary  to  set  it  forth ;  it  will  be  sufficient  for  the  plaintiff 
to  state  m  his  declaration,  that  he  was  possessed  of  a  certain 
quantity  of  land,  &c.,  and  by  reason  of  such  possession  was 
entitled  to  the  right,  in  the  exercise  of  whitm  he  was  dis- 
turbed. In  this  action  the  plaintiff  must  proye  an  injury  sus- 
tained, but  any  injury  in  the  minutest  degree  is  sufficient^; 
e.  ff.  the  taking  away  the  manure  which  has  been  dropped  on 
the  common  by  the  cattle,  although  the  proportion  of  the  da- 
mage sustained  by  the  plaintiff  be  found  to  amount  to  a  far- 
thing only^ ;  for  u,  where  the  injury  was  small,  a  commoner 
could  not  maintain  an  action,  a  mere  wron?  doer  might  by  re- 
peated torts  in  course  of  time  establish  eyiaence  ^  of  a  right  of 
common.  If,  to  an  action  on  the  case  by  a  commoner  for  in- 
juring his  right  of  common  '^,  the  defendant  plead,  that  he  dug 
turyes  under  a  license  from  the  lord,  he  should  add,  that 
'^  sufficient  common  was  left  for  the  commoner ;''  and  if  he  do 
not,  the  phuntiff  is  not  obliged  to  reply,  that  there  was  not 
sufficient  common  left ;  because  it  is  the  gist  of  the  action, 
and  set  forth  in  the  declaration. 

f  Kirbyy.  SadgroYe,6T.R.463.  B.R.  k  Pindar  ▼.  Wadiworth,  2  East'i  R. 

oonfinned  in  error  in  Exch.  Cba.  1  164.     See  cases  cited  by  Taunton, 

Bos.  and  Pol.  13.  J.  in  Marzetti  ▼.  Williams,  1  B.  4k 

g  Hassard  v.  Oantrell,  Lutw.  101.  Ad.  426.  and  Blofeid  ▼.  Payne,  4  B. 

h  strode  y.  Byrt,  4  Mod.  418.     See  '     k  Ad.  410. 

alsoOreenhowY.  Ilsley.Willes,  621.  1  See  Patrick  y.  Greenway,  1  Wms. 

i  Per  Lord  £llenboroug:h,  C.J.  Lid^ld  Saunders,  p.  346.  b.  n.  (2.) 

Y.  Butler,  Middlesex  Sittings  after  m  Greenhow  y.  Usley,  Willes,  619. 

n.    48  G .  3.  B.  R*  MSS. 
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V«  Of  Surcharges  by  Commoners. 

Formerly^  if  one  of  the  commoners  had  surchaiged  the 
common''^  that  is,  had  put  more  cattle  into  the  common  than 
he  was  entitled  to,  the  commoner  who  was  aggrieved  might 
sue  out  a  writ  of  admeasurement  of  pasture,  and  by  that  suit 
the  common  was  admeasured  in  respect  of  all  the  commoners, 
as  well  those  who  had  not  surcharged  as  those  who  had  sur- 
charged it,  and  the  person  who  brought  the  action.  An 
action  on  the  case  has  been  substituted  in  the  place  of  this 
writ  of  admeasurement,  as  a  more  easy  and  speedy  remedy; 
and  it  has  been  holden,  that  this  action  may  be  maintained 
by  one  commoner  against  another  for  a  surcharge^,  although 
the  plaintiff  himself  has  been  guilty  of  a  surcharge.  In  l£e 
declaration,  it  is  not  necessary  for  the  plaintiff  to  set  forth 
the  defendant's  right  of  common,  and  shew  in  what  manner 
he  has  exceeded  tiiat  rightP,  by  putting  in  a  greater  number 
or  an  improper  species  of  cattle ;  but  the  disturbance  may 
be  allied  generally  (12)  thus,  ^^  that  the  defendant  wrongfully 
and  injuriously  ate  up  and  depastured  the  grass  on  the  com- 
mon with  divers  sheep  and  wnbs,  to  wit,  200  sheep  and  200 
lambs.''  Neither  is  it  necessary  that  the  plaintiff  should  state 
that  he  was  exercising  his  right  of  common  at  the  time  of  the 
surcharge  4, 


VI.  Evidence. 


By  stat.  2  and  3  W.  4.  c.  71^  entitied  an  Act  for  shortening 
the  Time  of  Prescription  in  certain  Cases,  after  reciting,  that 
the  expression  ^^time  immemorial,  or  time  whereof  the  me- 
mory of  man  runneth  not  to  the  contrary,"  is  now  by  the 
law  of  England,  in  many  cases,  considered  to  include  and  de- 
note the  whole  period  of  time  from  the  reign  of  King  Richard 


n  F.  N.  B.  125.  B. 

o  Hobaon  ▼.  Todd,  4  T.  R.  71. 


p  Atkinson  y.  Teasdale,  3  Wils.  278. 

2  Bl.  R.  817.  8.  C. 
q  Wells  V.  Watling,  2  Bl.  R.  1233. 


(12)  It  seems,  from  Smith  v.  Feverel,  2  Mod.  6,  and  from  a  dic- 
tum of  the  coort  in  Hasaard  v.  Qmtrell,  Lutw.  107,  that  in  an  action 
against  the  hrd  it  is  necessary  to  shew  a  particnlar  surcharge. 
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the  Knt,  whereby  the  title  to  matters  that  have  been  long 
enjoyed^  is  sometimes  defeated  by  shewing  the  oommenoe- 
ment  of  such  enjoyment,  which  is,  in  many  cases,  productive 
of  inconvenience  and  injustice :  it  is  by  s.  1.  enacted,  ^  that 
no  claim  which  may  be  lawfully  made  at  the  common  law  by 
custom,  prescription,  or  grant,  to  any  right  of  common  or 
other  profit  or  benefit,  to  be  taken  and  enjoyed  firom  or  upon 
any  hmd  of  the  king,  his  heirs,  or  successors,  or  any  Und,  bong 
parcel  of  the  Duchy  q£  Lancaster,  or  of  the  Ducny  of  Corn- 
wall, or  of  any  ecdesiastical  or  lay  person,  or  body  coipocste, 
except  such  matters  as  are  herein  specially  proTided  for,  and 
except  tithes,  rents,  and  services,  shall,  where  such  right,  pro- 
fit, or  benefit,  shall  have  been  actually  taken  and  enjoyea  by 
any  person  claiming  right  thereto,  without  interruption,  for 
the  full  period  of  thirty  years,  be  defeated  or  destroyed  by 
shewing  only  that  such  right,  profit,  or  benefit,  was  first  taken 
or  enjoyed  at  any  time  prior  to  such  period  of  thirty  years, 
but  such  claim  may  be  defeated  in  any  other  way  by  which 
the  same  is  now  liaole  to  be  defeated:  and  when  suoi  risht, 
profit,  or  benefit,  shall  have  been  so  taken  and.  enjoyed  as 
aforesaid,  for  the  full  period  of  sixty  years,  the  ri^t  tiiereto 
shall  be  deemed  absolute  and  indefeasiUe,  unless  it  shall  ap- 
pear that  the  same  was  taken  and  enjoyed  by  some  consent 
or  agreement,  expressly  made  or  given  for  tnat  purpose  by 
deed  or  writing/' 

By  the  seventh  section,  the  time  during  whidi  any  <fi»> 
abihty  exists,  e.  g.  infancy,  non  compos,  coverture,  or  toumcy 
for  life,  or  during  which  any  action  AaH  have  been  pending, 
and  diliffendy  prosecuted,  until  abated  by  tiie  death  of  any 
party,  ^hall  be  excluded  in  the  computation  of  the  periods, 
except  only  where  the  daim  is  declared  to  be  absolute. 

In  replevin,  defendant  avowed  taking  the  cattie  damage 
feasant*^,  plaintiff  prescribed  for  common  in  the  locus  in  quo, 
as  appenaant  to  his  messuage.  The  plaintiff  produced  as  a 
witness  a  person  who  claimed  common  in  the  same  place. 
His  testimony  being  objected  to,  Raymond,  C.  J.  overruled 
the  objection,  observing,  that  where  a  person  prescribes  for 
common,  not  as  appendant  to  his  messuage,  but  by  virtue 
of  a  custom  within  a  parish  or  manor,  and  the  custom  is  in 
issue,  there  a  person  within  the  manor  or  parish  claiming 
common  is  interested,  and  cannot  be  a  witness ;  but  where  a 
person  prescribes  for  common,  for  all  cattie  levant  and  cou- 
chant  on  his  messuage,  as  belonging  to  that  messuage,  there 

r  Hanrey  ▼.  CoHuon,  Norfolk  Sum.        also  the  opmion  of  BuUer,  J.  ia 
Am.  1727.  MSa.  6ajt  Leedi.    See        Walton  v.  BheUey,  1  T.  K.  302. 
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k  nothing  but  that  person^s  particular  right  of  oommcm  in 
question^    as  belonging  to  mat  particular  messuage;  and 
another  person  who  claims  common  in  the  same  place  by  vir- 
tue of  another  messuage,  may  be  a  witness,  because  not  in- 
terested in  the  present  question.    In  the  foregoing  case  the 
witness  was  called  to  establish  a  right  of  common  in  the  party 
by  whom  he  was  called,  the  effect  of  which  would  be  to  nar- 
row and  abridge  the  witness's  ri^ht;  but  in  a  case*  where  the 
witness  was  cidled  by  the  plaintiff  to  show  that  the  defendant 
had  no  right,  the  learned  jud^e  rejected  his  testimony,  on  the 
ground  tnat  he  was  interested  in  the  question,  inasmuch  as 
negativing  the  defendant's  right  would  go  to  enlarge  the  wit- 
ness's rignt.    Trespass  for  entering  plaintiff's  dose  with  cows 
and  sheep,  and  destroying  his  grass^    As  to  sheep,  plea  not 
guilty,  and  issue  thereon.    As  to  cows,  defendant  justified, 
and  prescribed  for  common,  for  all  cattle  (except  sheep)  Ze- 
vant  and  couchani  on  defendant's  messuage,  and  one  acre  of 
land;  the  issue  was  on  the  levancy  and  couchancy.    The 
evidence  on  the  first  issue  was,  that  defendant's  sheep  were 
seen  at  several  times  depasturing  in  locus  in  quo,  and  that  at 
such  time  the  defendant's  sheph^  was  with  tiiem.   Mr.  Gat- 
ward,  (recorder  of  Cambridge,)  for  the  defendant,  insisted, 
that  as  it  did  not  appear  that  defendant  had  knowledge  or 
consented,  that  his  sheep  should  feed  there,  and  had  a  servant 
to  take  care  of  them,  the  shepherd,  and  not  the  defendant, 
was  the  trespasser,  and  that  the  action  could  not  be  main- 
tained against  the  master^.     Per  Lord  Raymond,  C.  J.  '^The 
action  lies  against  the  master;  his  sheep  did  the  trespass ;  he 
has  his  remedy  against  the  servant."    As  to  the  second  issue, 
the  evidence  was,  that  defendant  was  seized  of  a  copyhold 
messuage,  and  one  acre  of  pasture  land,  that  he  foddered  eight 
or  nine  cows  in  the  yard  of  the  said  messuage  with  hay 
broui^ht  firom  another  nurm  about  two  miles  off.    Lord  Ray- 
mona,  C.  J.  ^^  These  cows  cannot  be  levant  and  couchant 
upon  the  one  acre ;  for  I  am  dear  that  levancy  and  couchancy 
is  a  sti$it  of  common  in  contradistinction  to  common  sans  nom- 
bre,  and  signifies  only  so  many  as  the  messuage  or  farm  will 
by  its  produce  maintam ;  and  it  was  so  resolved  in  the  case 
of  the  town  of  Derby'.    I  know  there  are  cases  which  say, 
that  foddering  in  a  yard  makes  a  levancy  and  couchancy, 

■  Kennett  ▼.  Fofter,  Winton  Summer  Ait.  1727.  oor.  Ld.  Raymond,  C.  J. 

Aisixes,   1822.     Burrou^h,  J.   and  MSS.  Seijt.  Leeds. 

8.  P.  per  Lawrence,  J.  on  the  Ox-  u  2  R.  A. 

ford  Circuit  about  ten  yean  before,  x  Mellor  t.  Spateman,  1  Saund.  343. 

utegQaudivi.  1  Mod.  7. 
t  RogeiB  V.  Benstead,  Gambr.  Summ. 
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but  theA  the  meaning  is,  foddering  with  gtubble,  &c.  pro- 
duced from  the  messuage  or  land  itself,  to  which  the  yard 
belongs ;  for  example,  if  an  acre  of  land  will  produce  only 
so  much  hay,  &c.  as  will  maintain  but  one  cow,  the  occupier 
shall  not  put  two  on  the  common^  because  he  fodders  them 
in  the  yard  with  the  produce  of  other  land;  for,  by  the  same 
rule,  hie  might  put  1000  of  his  own,  or  of  other  persons,  and 
deprive  the  other  commoners  of  the  benefit  of  common/' 

Trespass  for  impounding  plaintiff's  colt  and  three  fillies^^. 
Defenoant  set  out  his  right  to  a  messuage,  with  the  appurte- 
nants, to  which  the  defendant  had  a  right  of  common  belong- 
ing in  the  loc.  in  quo,  and  that  defendant  took  the  cattle 
damage  feasant.  Plaintiff  replies,  that  he  is  possessed  of  a 
copyhold  messuage  in  Drayton,  and  prescribes  for  a  right  of 
common  in  the  loc.  in  quo,  for  all  commonable  cattle,  levant 
and  couchant  on  the  said  messuage,  at  all  times  of  the  year. 
Defendsiiit  protestando,  that  plaintiff  has  not  such  right,  tra- 
verses the  levancy  and  couchancyof  the  beasts  taken,  and 
issue  thereon.  Per  Lee,  C.  J.  ^'  The  protestando  is  not  part 
of  the  issue,  and  need  not  be  proved.^'  It  appearing  by  the 
evidence,  that  the  messuage  was  only  a  jiurd  where  the 
horses  were  foddered,  and  one  acre  of  orchard,  with  the 
produce  of  which  the  pkdntiff  could  not  maintam  the  colt 
and  three  fillies,  and  ror  that  reason  he  foddered  them  with 
hay  and  straw  from  other  land  hired  by  him ;  per  Lee,  C.  J. 
'^  These  beasts  cannot  be  levant  and  couchant  on  this  yard, 
though  they  are  foddered  there,  unless  they  can  be  foddered 
with  the  produce  of  the  messuage ;  and  so  it  was  determined 
by  Ld.  Raymond,  in  Rogers  v.  Benstead,  at  Cambr.  I7^7y  afker 
much  consideration,  that  levancy  and  couchancy  signify  what 
the  produce  of  the  estate  will  bear,  and  is  a  stint  of  common 
with  respect  to  other  commoners ;  and  I  know  no  difference 
as  to  this,  whether  the  common  is  for  the  whole  year,  or  for 
half  a  year  only.''    Lord  Raymond  in  the  above  case,  cited 

1  Ventr. .    The  foddering  cattle  in  a  yard  is  said  to  be 

evidence  of  levancy  and  couchancy,  Salk.  169 :  but  it  must 
be  foddering  with  the  produce  of  the  g^p^md  belonging  to  the 
messuage.  Plaintiff  nonsuited.  N.  There  may  l>e  common 
appurtenant  to  a  messuage  with  appurtenants;  but  not  to  a 
messuage  only. 

By  R.  G.  H.  T.  4  W.  4,  where,  in  an  action  of  trespass, 
gtuxre  clausum/reffit,  the  defendant  pleads  a  right  of  common 
of  pasture  for  divers  kinds  of  cattle,  ex.  gr.  horses,  sheep, 
oxen,  and  cows,  and  issue  is  taken  thereon,  if  a  right  of  com- 

y  Fulcher  y.  Scales,  Norfolk  Sumin.  Am.  17S8.  BISS.  Serjt.  Leeds. 
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^on  for  some  particular  kind  of  commonable  cattle  only  be 
fomid  by  the  jury^  a  verdict  shall  pass  for  the  defendant  in 
respect  of  such  of  the  trespasses  proved  as  shall  be  justified 
by  the  ri^ht  of  common  so  found ;  and  for  the  plaintiff,  in 
respect  of  the  trespasses  which  shall  not  be  so  justified.    And 
in  all  actions  in  Which  such  right  of  common  as  aforesaid,  or 
other  similar  riffht  is  so  pleaded,  tiiat  tl^e  allegations  as  to  the 
extent  of  the  nght  are  capable  of  being  construed  distribu- 
tiyehr,  they  shall  be  taken  distributively.    And  by  stat  2  and 
3  W.  4.  c.  71*  s-  5*  in  all  actions  upon  the  case,  and  other 
pleadings,  wherein  the  party  claimmg  may  now  allege  his 
right  generally,  without  averring  the  existence  of  such  right 
from  time  immemorial,  such  general  allegation  shall  still  be 
deemed  sufficient,  and  if  the  same  shall  be  denied,  all  and 
every  tiie  matters  mentioned  in  this  act,  which  shall  be  appli- 
cable to  the  case,  shall  be  admissible  in  evidence  to  sustain 
or  rebut  such  allegation ;  and  in  all  pleadings  to  actions  of 
trespass,  and  in  all  other  pleadings  wherein,  before  the  passing 
this  act,  [viz.  before  11th  August,  1832,]  it  would  have  been 
necessarv  to  allege  the  right  to  have  existed  firom  time  imme- 
morial. It  shall  be  sufficient  to  allege  the  enjoyment  thereof 
as  of  right,  by  the  occupiers  of  the  tenement,  in  respect 
whereof  the  same  is  claimed,  for  and  during  such  of  the 
periods  mentioned  in  this  act  as  may  be  applicable  to  the 
case,  and  without  claiming  in  the  name  or  right  of  the  owner 
of  tiie  fee,  as  is  now  usually  done ;  and  if  tiie  other  party 
shall  intend  to  rely  on  any  proviso,  exception,  incapacity, 
disability,  contract,  agreement,  or  other  matter  hereinbefore 
mentioned,  or  on  any  cause  or  matter  of  fkct  or  of  law,  not 
inconsistent  witii  the   simple  fact  of  enjoyment,  the  same 
shall  be  specially  alleged  and  set  forth  in  answer  to  the  allega* 
tion  of  the  party  claiming,  and  shall  not  be  received  in  evi- 
dence on  any  general  traverse  or  denial  of  such  allegation. 

To  a  declaration'  in  trespass,  for  breaking  and  entering  two 
closes  of  the  plaintiff,  the  defendant  pleaded  that  the  said 
closes  were,  firom  time  immemorial,  parcels  of  a  waste,  and 
that  he,  the  defendant,  had  a  prescriptive  right  of  common  in 
the  waste,  and  because  the  doses  were  wrongfiilly  separated 
from  the  residue  of  the  waste,  he  broke  down  the  gates.  Re- 
plication, that  the  said  closes  were  not  wrongfully  separated 
from  the  residue  of  the  waste,  but  continually  for  twenty 
years  and  more,  and  before  the  first  time,  when,  &c.  had  been 
and  were  separated  and  divided,  and  inclosed  from  the  resi- 
due of  the  waste,  and  occupied  and  enjoyed  during  that  time 

s  Tapley  ▼.  Wainwri^ht.  5  B.  and  Ad.  306. 
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in  severalty.  The  rejoinder  traversed  this  averment^  and 
issue  was  joined  thereon.  It  was  holden,  that  the  allegation 
in  the  rephcation^  that  '^the  said  closes  had  been  inclosed 
from  the  residue  of  the  waste,  and  enjoyed  in  severaltv/*  was 
divisible,  and  satisfied  by  proof,  that  any  part  of  the  closes  in 
which  the  trespasses  were  committed  had  been  so  inclosed 
for  that  period,  and  that  the  plaintiff  might  therefore  recover, 
pro  tanto. 

A  plaintiff  in  trespass  was  the  occupier  of  a  farm,  called 
Tyr  Adam,  situate  within  a  manor  adjoining  a  mountain,  and 
claimed  to  be  exclusive  owner  of  that  part  of  the  mountain 
next  adjoining  his  farm.  The  question  being,  whether  he  was 
exclusive  owner  of  the  soil,  or  had  a  right  of  common  only 
over  that  part  of  the  mountain,  the  defendant,  in  order  to 
shew  that  the  plaintiff  had  not  the  right  of  soil,  produced 
from  the  rolls  of  the  manor  an  instrument,  purportmg  to  be 
a  presentment  in  the  year  1759,  wherein  the  jurors,  ra«r  re- 
citing that  they  were  sworn  to  view  such  part  of  the  waste 
land  as  lieth  within  the  lordship,  as  was  claimed  by  A.  B.  to 
belong  to  his  tenement  called  Tyr  Adam,  upon  their  oaths 
said,  that  they  had  considered  the  claim  and  the  evidence, 
and  presented  that  all  the  said  lands  within  the  said  boun- 
daries were  part  and  parcel  of  the  common  called  K.,  and  that 
neither  the  said  A.  B.  nor  the  tenants  or  occupiers  of  the 
tenement  called  Tyr  Adam,  had  any  right  to  the  same,  or  any 
CTcater  right  than  such  as  the  other  freehold  tenants  of  the 
lordship  bad  for  their  commonable  cattle.  It  was  holden% 
that  this  instrument  was  not  admissible  in  evidence ;  first, 
not  as  a  presentment,  because  the  homage  had  no  right  to  de- 
cide the  claim  made  by  an  individual  to  the  freehold,  they 
being  interested;  nor  as  an  award,  because  there  was  no 
mutual  submission,  either  express  or  implied;  nor  as  evi- 
dence of  reputation,  because  it  was  made  post  litem  motam. 

a  Richards  ▼.  BasseH,  10  B.  and  C.  657. 
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CONSEaUENTIAL  DAMAGES. 

Of  Actions  on  the  Case  for  Consequential  Damages,  and 
herein  qf  the  general  Rule  for  distinguishing  Actions  qf 
TVespass  vi  et  armisyrofn  Actions  of  Trespass  on  the  Case. 

A  GUESTION  frequently  arises  respecting  the  form  of 
action  which  should  be  adopted  by  a  person  who  has  sus- 
tained an  injury :  that  is,  whether  the  proper  remedy  is  by 
action  of  trespass  vi  et  armis,  or  trespass  on  the  case ;  and 
as,  in  order  to  avoid  confusion,  the  judges  have  at  all  times 
been  anxious  that  the  boundaries  of  actions  should  be  pre- 
served*, it  may  be  proper  to  remark,  that  the  true  distmc- 
tion  (and  which  seems  to  be  now  settled^,)  is,  that  if  the 
injury  be  occasioned  by  the  act  of  the  dtfendant  at  the  time^ 
or  the  defendant  be  the  immediate  cause  qf  the  irgury,  tres- 
pass vi  et  armis  is  the  proper  remedy  (1) ;  but  where  the  inr 
jury  is  not  direct  and  immediate  on  the  act  done,  but  conse- 
quential only,  there  the  remedy  is  by  action  on  the  case% 
sometimes  termed  an  action  on  the  case  for  consequential 
damages. 

The  following  case  wlU  illustrate  the  rule  here  laid  down : 

On  the  evening  of  the  fair-day  at  Milbom  Port,  in  Somer- 

a  a  Wils.  411.  1  Bos.  and  Pul.  476.  gan  v.  Hughes,  2  T.  R.  231.  and 

b  Leame  v.  Bray,  3  East,  593.  Renyon,  C.  J.  in  Day  v.  Edwards, 

c  Reynolds  v.   Clarke,  Lord  Raym.  5  T.  R.  649.  S.  P.  and  in  Ogle  ▼. 

1S99.  Str.  634.  S.  C.   See  also  Mor-  Barnes,  8  T.  R.  190,  1. 


(1)  "  Looking  into  all  the  cases  from  the  Year  Book  in  the  21  H. 
7.  28.  a.  down  to  the  latest  decisions  on  the  subject,  I  find  the 
principle  to  be,  that  if  the  injury  be  done  by  the  act  of  the  party  him- 
self at  the  time,  or  he  be  the  immediate  cause  of  it,  though  it  happen 
accidentally,  or  by  misfortune,  yet  he  is  answerable  in  trespass." — 
Per  Grose,  J.  in  Leame  v.  Bray,  3  East,  600. 

2  P  2 
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setshire^^  the  defendant  tihrew  a  lighted  squib  from  the  street 
into  the  market-house;  the  squib  fell  upon  the  stall  or  stand- 
ing of  B.;  C.  in  order  to  protect  himself  and  the  wares  of  B. 
from  injury,  took  up  the  squib,  and  threw  it  across  the  mar- 
ket-house, when  it  fell  upon  the  standing  of  D.,  who  to  save 
his  wares,  threw  the  squib  to  another  part  of  the  market- 
house;  the  squib  struck  the  plaintiff  m  the  face,  when  the 
combustible  matter  bursting  put  out  one  of  his  eyes:  an 
Bction  of  trespass,  vi  et  arms^  having  been  brought,  it  was 
urged,  on  the  part  of  the  defendant,  that  it  would  not  lie,  and 
that  a  proper  remedy  was  an  action  on  the  case;  a  verdict 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  the 
coxurt,  as  to  the  form  of  action  (2).  Nares,  J.  was  of  opi- 
nion that  trespass  vi  et  (trmisj  was  the  proper  form  of  action, 
the  act  being  illegal,  at  common  law,  from  the  probable  con- 
sequence of  injury  resulting  from  it,  and  by  stat.  9  and  10  W. 
3.  c.  7*  &s  a  nuisance.  Blackstone,  J.  was  of  a  different  opi- 
nion, conceiving  that  the  lawfulness  or  unlawfulness 'of  the 
original  act  was  not  the  true  criterion  (3) ;  that  the  settied  dis- 
tinction was,  that  where  the  injury  was  immediate,  trespass  m 
et  artnis  would  lie;  where  consequential  only,  it  must  be  an 
action  on  the  case.  In  the  present  case,  the  original  act  was 
as  against  B.  a  trespass,  not  as  against  C.  or  the  plaintiff. 
The  tortious  act  was  complete  when  the  squib  lay  at  rest 
upon  B.'s  staQ;  B.  or  any  oy-stander,  had  a  right  to  protect 

d  Scott  T.  Shepherd,  2  Bl.  R.  892.  3  Wils.  403.  S.  C. 


(2)  I  have  stated  this  case  very  fully  on  account  of  the  important 
doctrine  contained  in  the  arguments  of  the  judges,  more  especially 
in  that  of  Blackstone,  J.  which  is  frequently  cited  on  this  subject. 
With  respect  to  the  decision  of  the  court  in  Scott  v.  Shepherd,  it  is 
to  be  observed,  that  Lord  Ellenborough,  C.  J.  (in  Lemne  y.  Bray, 
3  East's  R.  596.)  said,  that  it  went  to  the  limit  of  the  law. 

(3)  So  Lawrence,  J.  "  In  actions  of  trespass  the  distinction  has 
not  turned  dther  on  the  lawfulness  of  the  act,  whence  the  injury 
happened,  or  the  design  of  the  party  doing  it  to  commit  an  injury ; 
but,  as  mentioned  by  Blackstone,  J.  in  the  case  of  Scott  v.  Shepherd, 
on  the  difference  between  injuries  direct  and  immediate,  or  mediate 
and  consequential;  in  the  one  instance,  the  remedy  is  by  treq>as8,  in 
the  other,  case."  3  East,  601.  "If  one  turning  round  suddenly, 
were  to  knock  another  down,  whom  he  did  not  see,  without  in. 
tending  it,  no  doubt  the  action  must  be  trespass.  ■'  Per  Lawrence, 
J.  3  East,  597.  "Where  a  man  shoots  an  arrow  at  a  mark  and 
wounds  another,  although  it  be  against  his  will,  he  shall  be  called 
a  trespasser."  Per  Read,  C.  J.  of  the  Ck)mmon  Pleas,  21  H.  7. 
28.  a. 
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himself  by  remoying  the  squib^  but  should  have  taken  care  to 
do  it  in  such  a  manner  as  not  to  endamage  others.  He 
added,  that  this  was  not  like  the  case  of  diverting  the  course 
of  an  enraged  ox,  or  of  a  stone  thrown,  or  an  arrow  glancing 
against  a  tree,  because  in  those  cases  the  original  motion,  the 
vis  impressa,  was  continued,  though  diverted;  but  here  the 
instrument  of  mischief  was  at  rest,  until  a  new  impetus  and  a 
new  direction  was  given  to  it,  not  once  only  but  by  two  ra- 
tional agents  successively;  that,  in  strictness  of  law,  trespass 
vi  et  armia  would  lie  against  D.  the  immediate  actor;  for  in- 
evitable necessity  only  would  excuse  a  trespass,  and  D.  had  ex- 
ceeded the  bounds  of  self-defence,  and  had  not  used  sufficient 
circumspection  in  the  act  of  removing  the  danger  from  him- 
self; throwing  the  squib  across  the  market-house,  instead  of 
brushing  it  (\own  or  throwing  it  out  of  the  open  sides  into 
the  street,  was  an  unnecessary  and  an  incautious  act.  Gould, 
J.  was  of  opmion  that  trespass  vi  et  armis  was  maintainable, 
that  the  defendant  might  be  considered  in  the  same  light  as  if 
he  had  thrown  the  squib  in  the  plaintiff's  face.  The  terror 
impressed  on  C.  and  D.  excited  self-defence,  and  deprived 
them  of  the  power  of  reflection;  what  they  did  was  therefore 
the  inevitable  consequence  of  the  defendant's  unlawful  act; 
they  acted  from  necessity,  and  the  defendant  imposed  that 
necessity  on  them;  de  Grey,  C.  J.  was  of  the  same  opinion> 
agreeing  with  Blackstone,  J.  as  to  the  principles  he  had  laid 
down,  but  differing  from  him  in  the  application  of  those  prin- 
ciples to  the  present  case.  The  question  was  whether  the  in* 
jury  was  received  by  the  plaintiff  by  force  from  the  defen- 
dant,  or  whether  the  injury  resulted  nrom  a  new  force  of  ano- 
ther. He  considered  all  that  was  done,  subsequently  to  the 
original  throwing,  as  a  continuation  of  the  first  force,  and  the 
first  act,  which  would  continue  until  the  squib  was  spent  by 
bursting.  Any  innocent  person  was  justifiable  in  removing 
the  dai^r  from  himself  to  another ;  the  blame  lighted  on  the 
first  thrower ;  the  new  direction  and  new  force  flowed  out  of 
the  first  force,  and  was  not  a  new  trespass ;  C.  and  D.  were 
not  free  agents,  but  acting  tmder  a  compulsive  necessity  for 
their  own  safety  and  self-preservation.  The  several  acts  of 
throwing  the  squib  must  be  considered  as  one  single  act, 
namely,  the  act  of  the  defendant ;  the  same  as  if  it  had  been  a 
cracker  which  had  bounded  and  rebounded  again  and  again 
before  it  struck  out  the  plaintiff's  eye. 

The  distinction  between  trespass  vi  et  armis^,  and  tresr 
pass  on  the  case,  may  be  further  illustrated  by  the  example 

e  Per  Fortescue,  J.  1  Str.  636.  cited  by  Kenyon,  C.  J.  in  Day  ▼.  Edwards,  5  T. 
R.  649.    Per  Le  Blanc,  J.  in  Leame  v.  Bray,  3  Bast  602. 
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usually  pat,  of  a  man's  throwing  a  log  into  the  common  high- 
way; if  at  the  time  of  the  log  being  thrown  it  should  strike 
any  person,  sudi  person  may  maintain  trespass  vi  et  armis:  but 
if,  after  it  is  dirown,  and  is  lodged  on  the  ground,  any  person 
passing  along  the  highway,  should  receive  any  injury  by  fiedl- 
mg  against  or  oyer  it,  there  the  remedy  is  by  action  on  the 
case. 

The  defendant  driving  his  carriage  on  the  wrong  side  of  a 
road',  (which  was  wide  enough  to  admit  of  two  carriages  to 
pass  conveniently,)  by  accident  drove  against  the  plamtiflF's 
curricle,  the  night  being  so  dark  that  the  parties  could  not 
see  each  other:  it  was  holden,  that  the  injury  which  the 
plaintiff  had  sustained,  having  been  immediate  from  the  act 
of  dri^ng  by  the  defendant,  the  proper  remedy  was  tres- 
pass, vi  et  armis  (4).  But,  as  was  truly  observed  by  Le 
Blanc,  J.  if  the  defendant  had  simply  placed  his  carriage  in 
the  road,  and  the  plaintiff  had  run  against  it  in  the  dark, 

f  Leame  y.  Biay,  3  East.  693. 


(4)  The  true  criterion  seems  to  be,  according  to  what  Lord  C.  J. 
de  Grey  says,  in  Scott  v.  Shepherd,  whether  the  plaintiff  received 
an  injury  by  force  from  the  defendant.     '*  If  the  injurious  act  be  the 
immediate  result  of  the  force  originally  applied  by  the  defendant, 
and  the  plaintiff  be  injured  by  it,  it  is  the  subject  of  an  action 
of.  trespass  vi  et  armis,   according  to  all  the  cases  both  ancient 
and  modem.     It  is  immaterial  whether  the  injury  be  wilful  or 
not."     Per  Lord  EUenborough.   C.  J,  3  East.  599.     It  was  ob- 
served by  Le  Blanc,  J.  that  in  "actions  for  running  down  vessels 
at  sea,  difficulties  may  occur,  because  the  force  which  occasions  the 
injury  is  not  so  immediate  from  the  act  of  the  person  steering. — 
The  immediate  agents  of  the  force  are  the  winds  and  waves,  and 
the  personal  act  of  the  party  rather  consists  in  putting  the  vessel  in 
the  way  to  be  so  acted  upon.     In  Ogle  v.  Barnes,  and  another, 
8  T.  R.  188.  where  an  action  on  the  case  was  brought,  and  the 
declaration  alleged  negligence  and  unskilfiihiess  in  the  defendant's 
management  of  a  ship,  by  reason  whereof  she  ran  foul  of  the  plain- 
tiffs with  great  force  and  violence.     On  motion  in  arrest  of  judg- 
ment, after  verdict  for  the  plaintiff,  on  the  ground  of  the  action 
having  been  case  when  it  ought  to  have  been  trespass,  Grose,  J. 
said,  that  the  jury  having  found  a  verdict  for  the  plaintiff,  they 
must  consider  that  the  complaint  set  forth  in  the  declaration  was 
proved ;  and  for  such  an  injury  an  action  on  the  case  was  the  proper 
remedy.     Lawrence,  J.  observed,  that  the  negligent  and  improvident 
management  of  the  defendant's  ship  did  not  imply  that  any  act 
was  done  by  them;    after   having   been  guilty  of  the  negligence 
which  led  to  the  mischief,  they  might  have  done  every  thing  in 
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the  injurv  would  not  have  been  dh-ect,  but  in  consequence 
only  of  the  defendant's  previous  improper  act;  and  then  the 
proper  form  of  action  would  have  been  that  of  an  action  on 
the  case. 

The  plaintiff  declared  against  the  defendant,  for  driving 
his  cart  against  the  plaintiff^s  horse  with  force  and  violence?, 
alleging  it  to  have  been  done,  ^^  by  and  through  the  mere 
n^ugence,  inattention,  and  want  of  proper  care,^^  of  the  de- 
fenduit.  On  demurrer  to  this  declaration,  as  not  being  in 
trespass,  it  was  holden  that  it  was  good.  Sir  James  Mans- 
field, C.  J.  observed,  at  the  close  of  the  decision,  that  it  was 
not  to  be  considered  that  the  case  of  Leame  v.  Bray  was 
overturned  by  the  present;  at  the  same  time  he  might  say 
thus  much,  uiat  upon  a  proper  case  it  might  be  fit  that  the 
decision  of  the  court  of  King's  Bench,  in  Leame  v.  Brayy 
should  be  reconsidered.  In  an  action  of  trespass^  where  the 
plaintiff  declared  that  the  defendant  with  force  and  arms 
drove  a  vessel,  whereof  the  said  defendant  was  the  com- 
mander, against  and  over  a  certain  boat  of  the  plaintiff,  and 
sunk  her,  damnoy  ^c.  contra  pacem,  ^c;  it  appeared,  that 
the  defendant  was  master  and  owner  of  the  vessel  by  which 
the  iniury  to  the  plaintiff's  boat  was  committed;  but  that  he, 
though  on  board  at  the  time,  did  not  give  the  order  which 
caused  the  accident,  but  the  pilot  did;  that  it  was  nine  o'clock 
at  night,  in  the  month  of  September,  when  the  accident  hap- 
pened; that  the  vessel  would  not  obey  her  rudder;  and  that 
it  was  owing  to  no  design  or  wilful  act  of  any  person  on 
board.  Sir  J.  Mansfield^  C.  J.  left  it  to  the  jury  to  say  whe- 
ther the  accident  was  owing  to  the  mere  force  of  the  wind, 
or  to  negligence.  The  jury  were  of  opinion  that  the  accident 
arose  from  negligence,  and  gave  a  verdict  for  the  plaintiff. 
On  motion  to  set  aside  this  verdict,  and  enter  a  nonsuit,  on 
the  ground  that  the  action  should  have  been  an  action  on  the 
case,  and  not  trespass,  the  court  were  of  opinion  that  trespass 
could  not  be  maintained  against  the  defendant;  and  said,  the 
case  differed  from  the  preceding  case  of  Leame  v.  Bray, 
because  here  the  defendant,  though  on  board  the  vessel,  did 
not  give  the  order  which  occasioned  the  accident,  but  the 

g  Rogers  ▼.  ImbletoD,  2  Bos.  It  Pul.    b  Huggett  ▼.  Montgomery,  2  N.  R. 
N.  R.  117.  446. 


their  power  to  avoid  the  miBchief,  and  then  the  running  against 
the  plaintiflTB  veBsel  might  have  been  owing  to  the  wind  and 
tide.  See  further  on  this  point,  Turner  v.  Hawkins,  1  Bos.  and 
Pul.  472. 
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pilot  did;  whereas  in  Leame  v.  Bray,  the  defendant  was  driv- 
ing the  carriage  which  injured  the  plaintiff's  carriage.  The 
court,  at  the  same  time,  intimated  doubts  as  to  the  autho- 
rity of  Leame  v.  Bray;  and  Chambre,  J.  observed,  that  in 
cases  of  this  kind  it  would  be  difficult  to  sustain  the  proposi- 
tion, that  a  master  could  be  liable  to  an  action  of  trespass 
for  a  negligent  act  done  by  his  servant  in  the  course  of  his 
employment,  for  which  the  servant  himself  would  also  be  lia- 
ble in  that  form  of  action. 

In  a  subsequent  case  of  Covell  v.  Laming,  1  Campb.  497* 
which  was  trespass  for  running  defendant's  ship  against  plain- 
tiff's, it  appeared  that,  at  the  time  of  the  accident,  the  defen- 
dant was  on  board  his  ship,  at  the  helm,  but  that  there  was 
a  desire  on  the  part  of  the  defendant  to  steer  clear  of  the 
plaintiff,  and  that  the  accident  was  to  be  ascribed  to  the  mere 
unskilfulness  of  the  defendant.  It  was  contended  that  as  the 
act  was  not  wilful,  an  action  on  the  case  was  the  proper  re- 
medy; but,  per  Lord  EUenborough,  C.  J.  ^^  Whether  the  in- 
jury complained  of  arises  direcdy,  or  follows  consequentially, 
from  the  act  of  the  defendant,  I  consider,  as  the  only  just  and 
intelligible  criterion  of  trespass  and  case;  it  makes  no  dif- 
ference, that  here  the  parties  were  sailing  on  ship  board.  The 
winds  and  the  waves  were  only  instrumental  in  carrying  her 
along  in  the  direction  which  he  communicated.  The  force, 
ther^ore,  proceeded  from  him,  and  the  injury  which  the 
plaintiff  sustained  was  the  immediate  effect  oi  that  force." 

Where  there  is  a  gratuitous  permission  to  use  a  chattel,  as 
the  possession  constructively  remains  in  the  owner,  he  may 
maintain^  trespass  for  an  inmiediate  injury  to  it;  but  if  the 
owner  of  a  horse  lets  him  to  hire  for  a  certain  time,  during 
which  he  is  killed  by  the  owner  of  a  cart  driving  violentiy 
against  him,  the  remedy  of  the  owner  of  the  horse  against 
the  owner  of  the  cart^  is  case,  and  not  trespass;  for  this  is  in 
the  nature  of  an  injury  to  the  plaintiff's  reversion. 

If  the  occupier  of  a  house^,  who  has  a  right  to  have  the 
rain  fall  from  the  eaves  of  it  upon  the  land  of  another  person, 
fixes  a  spout,  whereby  the  ram  is  discharged  in  a  bodv  upon 
the  land,  the  proper  form  of  action,  by  the  owner  of  the  land 
against  tiie  occupier  of  the  house  for  this  injury,  is  an  action 
on  the  case;  because  the  flowing  of  the  water,  which  con- 
stitutes the  jnjury,  is  not  the  immediate  act  of  the  occupier 
of  the  house,  but  the  consequence  only  of  his  act,  viz.  the 
fixing  the  spout. 

i  Lotan  y.  Cross,  2  Campb.  464.  1  Reynolds  v.   Clarke,   Lord  Raym. 

k  Hall  V.  Pickard,  3  Campb.  187.  1399.  Str.  634.  S.  C. 
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In  an  action  on  the  case  ^,  for  di^ng  so  near  the  gable 
end  of  the  house  of  the  plaintidBf^  let  to  a^  tenant,  that  it  fell ; 
Lord  EUenborou^h  held,  that  where,  as  in  the  case  before 
the  court,  a  man  had  built  to  the  extremity  of  his  soil  and 
had  enjoyed  his  building  above  twenty  years,  upon  analogy  to 
the  rule  as  to  lights,  &c.,  he  had  acquired  a  right  to  a  sup- 
port, or  as  it  were  of  leaning  to  his  neighbour's  soil,  so  that 
his  neighbour  coiild  not  dig  so  near  as  to  remove  the  sup- 
port; but  that  it  was  otherwise  of  a  house,  &c.  newly  built. 
See  Comyn^s  Dig.  action  upon  the  case  for  nidsance  C.,  who 
cites  1  Sidf.  1 67.  2  Roll.  Abr.  565.  line  5—''  If  a  man  build  a 
house  and  make  cellars  upon  his  own  soil,  whereby  a  house 
newly  built  upon  the  adjoining  soil  falls  down,  no  action  lies.^' 
The  same  point  was  ruled  in  Wyatt  v.  Harrison^  3  B.  &  Ad« 
871-  consistently  with  this  position  in  Rolle:  ^^It  maybe 
true,  that  if  my  land  adjoins  another,  and  I  have  not  by 
building  increased  the  weight  upon  my  soil^  and  mv  neigh- 
bour d^  in  his  land  so  as  to  occasion  mine  to  faU  in,  he 
may  be  liable  to  an  action.  But  if  I  have  laid  an  additional 
weight  upon  my  land,  it  does  not  follow  that  he  is  to  be  de- 
prived of  the  right  of  digging  his  own  ground,  because  mine 
will  then  become  incapable  of  supporting  the  artificial  weight 
which  I  have  laid  upon  it.'^  Per  Ld.  Tenterden,  C.  J.  deli- 
vering judgment  of  the  court.  See  further  on  this  subject 
Dodd  V.  Holmej  1  Ad.  &  EIL  493.  ^  However  insu$cient  or 
dilapidated  the  neighbouring  house  may  be,  a  party  is  not 
justified,  by  any  negligent  act  on  his  own  premises^  in  accele- 
rating the  falL^^ 

In  an  action  upon  the  case,  the  declaration  stated,  that  the 
plaintiff  was  master  of  a  ship'^,  which  was  laden  with  com^ 
ready  to  sail^  and  that  the  defendant  seized  the  ship  and  de- 
tained her,  per  quod  querens  tngfedittss  et  obstructus  fuU  in 
viagio.  An  exception  was  taken  to  the  action,  on  the  sround 
that  it  should  have  been  trespass  vi  etarmis;  and  4  £dw.  3. 
24. 13  H.  7*  26.  and  Palm.  47*  were  cited ;  Holt^  C.  J.  ob- 
served, that,  in  the  cases  dted^  the  plaintiff  had'  a  property 
in  the  thins  taken,  but  here  the  ship  was  not  tiie  masters  but 
the  ownenr.  The  master  declared  only  as  a  particular  officer 
and  could  recover  for  his  particular  loss.  He  admitted,  how- 
ever, that  the  master  might  have  brought  trespass,  and  de- 
clared upon  his  possession,  which  was  sufficient  to  maintain 
that  action.    So  where  the  plaintiff  declared  <*>  that  he  exer- 

m  Stansell  ▼.  Jollard,  B.  R.  Trin.  43  aition,  that  the  master  might  have 

6.  3.    M.  S.  Lawrence,  J.  mainteiDed   trespass,    in   Moore  ▼. 

n  Pitts  ▼.  Gaince,  Salic.  10.  LordRaym.  Robinson,  2  B.  &  Ad.  817. 

558.  S.  C.  recognized,  as  to  the  po-  o  Kettle  ▼^  Hunt,  Bull.  N.  P.  78. 
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cised  the  trade  of  a  wheeler^  and  was  possessed  of  several 
tools  that  related  to  the  trade,  viz.  an  axe,  &c.  and  being  so 
possessed,  gained  a  livelihood,  &c  and  by  the  licence  of  the 
defendant  deposited  the  tools  in  defendant's  house,  who  had 
detained  them  two  months  after  request,  whereby  the  plain- 
tiff had  lost  the  benefit  of  his  trade.  After  verdict,  a  motion 
was  made  in  arrest  of  judgment,  on  the  ground,  that  the 
plaintiff  ought  to  have  brought  detinue  or  trover;  but  the 
court  held  the  action  well  brought :  for,  if  the  feet  was  that 
the  plaintiff  had  the  goods  again,  detinue  was  not  proper;  and 
though  a  detainer  upon  request  was  evidence  of  a  conversion, 
yet  it  was  not  a  conversion ;  and  the  damages  which  he  de- 
mands in  this  case  being  special,  the  action  ought  to  be  special. 
So  where  the  plaintiff  declared  P,  that  he  was  possessed  of  a 
close  of  land  and  a  decoy  pond,  to  which  wild  fowl  used  to 
resort,  and  the  plaintiff,  at  his  own  costs,  had  procured  decoy 
ducks,  nets,  and  other  engines,  for  decoying  and  taking  the 
wild  fowl,  and  enjoyed  the  benefit  in  taldng  them ;  yet  the 
defendant,  inten(£ng  to  injure  plaintiff  in  his  decoy,  and  to 
drive  away  the  wild  fowl,  and  deprive  him  of  his  profit,  dis- 
charged guns  against  the  decoy  pond,  whereby  the  wild  fowl 
were  frighted  away  and  forsook  the  pond.  Upon  not  guilty 
pleaded^  a  verdict  was  found  for  the  plaintiff,  and  20/.  da- 
mages. On  motion  in  arrest  of  judgment,  Holt,  C.  J.  ob- 
served that  the  action  was  maintainable;  that  although  it 
was  new  in  its  instance,  yet  it  was  not  new  either  in  the  rea- 
4son  or  principle  of  it.  For,  1st,  the  using  or  taking  a  decoy 
was  lawful ;  2ndly,  this  employment  of  his  ground,  to  that 
use,  was  profitable  to  the  plamtiff,  as  was  the  skill  and  ma- 
nagement of  that  employment.  As  to  the  first,  every  man 
that  bath  a  property  may  employ  it  for  his  pleasure  and  profit, 
as  for  alluring  and  procuring  decoy  ducks  to  come  to  his 
pond.  To  learn  the  trade  of  seducing  other  ducks  to  come 
there  in  order  to  be  taken,  is  not  prohibited  either  by  the  law 
of  the  land  or  the  moral  law ;  but  it  is  as  lawful  to  use  art  to 
seduce  them,  to  catch  them,  and  destroy  them  for  the  use  of 
mankind,  as  to  kill  and  destroy  wild  fowl  or  tame  cattle. 
Then  when  a  man  useth  his  art  or  his  skill  to  take  them,  to 
sell  and  dispose  of  for  his  profit,  this  is  his  trade;  and  he  that 
hinders  another  in  his  trade  or  livriihood  is  liable  to  an  ac- 
tion for  so  hindering  him.  The  C.  J.  added,  that  it  had  been 
objected,  that  the  nature  of  the  wild  fowl  was  not  stated ; 
but  this  was  not  necessary ;  for  the  action  was  not  brought 

p  Keeble  v.  Hickeringill,  1 1  East,  574.  Bull.  N.  P.  79.  S.  C  cited  in  CarriBg- 
n.  from  Holt's  MS.  Holt's  Rep.  1 4.  ton  y.  Taylor,  11  East,  574.  and  2 
17.  19,  II  Mod.  71.  130.  3  Salk.  9.        Campb.  258.  S.  C. 
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to  recover  damage  for  the  loss  of  the  fowl^  but  for  the  dis- 
turbance. 

In  a  special  action  on  the  case^^  the  declaration  stated, 
that  plaintiff^s  wife,  unlawfully  and  against  his  consent,  went 
away  from  him,  and  continued  apart  from  him  a  long  time, 
and  that,  during  her  absence,  a  large  estate,  real  and  per- 
sonal, having  been  devised  for  her  separate  use,  she  thereupon 
was  desirous  of  being  reconciled,  and  of  cohabiting  with 
plaintiff,  her  husband;  but  that  the  defendant  persuaded 
and  enticed  her  to  continue  apart  from  the  plaintiff,  which 
she  accordingly  did  until  her  death ;  whereby  the  plaintiff 
lost  the  comfort  and  society  of  Ma  imfcy  and  her  assistance  in 
his  domestic  affairs,  and  the  profit  and  advantage  of  her 
fortune.  After  verdict  for  the  plaintiff,  with  3000/,  da- 
mages, on  motion  in  arrest  of  judgment,  it  was  objected,  that 
there  was  not  any  precedent  of  any  such  action  as  this.  Litt. 
s.  108.  and  1  Inst.  81.  b.  were  cited;  but  WiUes,  C.  J.  said 
that  the  general  rule  there  mentioned  was  not  applicable  to 
the  present  case ;  that  it  would  have  been  so,  if  there  had 
never  been  any  special  action  on  the  case  before ;  that  this 
form  of  action  was  introduced  for  this  reason,  that  the  law 
would  never  suffer  an  injury  and  a  damage  without  a  re- 
medy; but  that  there  must  be  new  facts  in  every  special 
action  on  the  case  (5). 

q  Winsmore  y.  Greenbank,  WiUes,  577. 


(5)  See  Ashby  v.  White,  Lord  Raym.  957,  Pasley  v.  Freeman, 
3T.  R.  51.  and  Chapman  v.  Pickersgill,  2  Wils.  146.  which  last 
case  was  an  action  on  the  case  for  falsely  and  maliciously  suing  out 
a  commission  of  bankrupt  against  the  plaintiff;  Pratt,  C.  J.  (in 
answer  to  the  objection  of  novelty,)  said,  that  this  was  urged  in 
Ashby  v.  White,  but  he  did  not  wish  ever  to  hear  it  again  ;  that  this 
was  an  action  for  a  tort ;  torts  were  infinitely  various,  not  limited  or 
confined ;  for  there  was  not  any  thing  in  nature  which  might  not 
be  converted  into  an  instrument  of  mischief,  and  this  of  suing  out  a 
commission  of  bankrupt  falsely  and  maliciously  was  of  the  most 
injurious  consequence  in  a  trading  country.  Dumford's  note.  Willes, 
581 ;  see  also  Hargrove's  Co.  Lit.  81.  b.  n.  (2). 
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COVENANT. 

L  Of  the  Action  for  Breach  of  Covenant. 
II.  Of  the  Exposition  of  Covenants.  « 

III.  Of  the  diJTerent  Kinds  of  Covenants  : 

1.  Express^  and  herein  of  express  Covenants  naming  with  tie 

Land. 

2.  Implied. 

3.  Joint  and  Several. 

4.  Void  and  lUegal. 

5.  For  quiet  Esifoyment. 

6.  NoS  to  assign  witkont  lAcenee. 

IV.  By   whom   the  Action  of   Covenant    may  he  mam^ 
tamed: 

1.  Heir. 

2.  Executor. 
S.  Assignee. 

V.  Against  whom  the  Action  of  Covenant  may  be  nuttn-- 
tained :  * 

1.  Heir. 

2.  Executor, 

3.  Assignee. 

VI.  Of  the  Declaration,  and  herein  of  dependent  Covenants, 
CowUtions  precedent,  and  independent  Covenants. 

VII.  Of  the  Pleadings  : 

1.  Accord  and  Satisfaction. 

2.  Eviction. 

3.  hfascg. 

4.  Limitations,  Statute  of. 

5.  Nil  habuit  in  tenementis. 
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6.  N«m  at  faetttm. 

I 

7.  j^ofi  wfregit  cowenHonem, 

8»  Payment  of  Money  into  Court, 

9.  Performance* 

10.  Release, 

11.  Setoff. 

VIII.  Evidence. 
1  X.  Damages — Judgment. 


I.  Of  the  Action  for  Breach  of  Covenant. 

Covenants  are  of  two  kinds, 

1.  Express. 

2.  Implied,  or  covenants  in  law. 

An  express  covenant  is  an  agreement  entered  into  by  deed 
indented  or  deed  poll,  between  two  or  more  persons,  for 
the  performance  ot  certain  acts,  or  for  the  forbeanmce  to  do 
certain  acts. 

An  implied  covenant,  or  covenant  in  law,  is  an  agreement 
raised  by  implication  of  law  between  two  or  more  jpersons 
in  a  deed  indented  or  deed  poll,  from  certain  techmcal  ex- 
pressions used  therein. 

For  the  violation  of  agreements  of  this  kind  (1)  the  law 
has  provided  a  remedy  by  action  of  covenant,  wherein  the 
party  injured  may  recover  damages  (2)  in  proportion  to  the 
loss  sustained.    A  party  bringing  covenant  on  a  deed  poll 


(1)  In  F.  N.  B.  4to.  Ed.  843.  A.  it  is  said  that  in  London  a  man 
shall  have  a  writ  of  covenant  without  a  deed,  for  covenant  broken, 
and  it  is  80  said  by  Vavasor,  Seijt.  in  22  £dw.  4.  2.  a.  dted  in 
Comyn's  Dig.  London,  N.  1.  who  refers  to  Friv.  Lon.  149.  in  sup- 
port of  the  same  position. 

(2)  Where  it  is  necessary  to  enforce  the  performance  of  any  agree- 
ment in  specie,  as  the  conveyance  of  land,  execution  of  deeds,  &c 
or  what  is  termed  a  specific  performance,  application  must  be  made 
to  a  court  of  equity ;  for  in  ihe  action  of  covenant  damages  only  for 
the  non-performance  can  be  recovered. 
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mast  belnamed  therein  * ;  for  where,  upon  oyer  of  the  deed 
poll,  it  appeared,  that  the  defendant  promised  to  do  a  certain 
act,  without  saying  that  he  promised  the  plaintiff,  it  was 
holden  that  an  action  would  not  he.  Covenant  will  lie  on 
letters  patent,  although  there  is  not  any  counterpart  sealed 
by  the  lessee,  who  is  to  be  charged  **.  If  A.,  for  a  valuable 
consideration,  promises,  by  deed,  not  to  do  a  certain  act,  an 
action  of  covenant  may  be  maintained,  for  the  breach  of  such 
promise :  but  an  action  on  the  case  wiU  not  lie.  As  where 
A.  recovered  a  debt  against  B.  and  B.  paid  the  condemnation 
money  to  A.^  whereupon  A.  by  deed,  released  all  actions, 
executions,  &c.  to  B.  and  in  the  same  deed  promised  to  dis- 
charge all  executions  against  B.  upon  the  same  judgment, 
and  afterwards  sued  out  execution  thereon :  the  court  were 
of  opinion,  that  the  promise  being  by  deed,  B.'s  remedy  was 
by  an  action  of  covenant,  and  not  an  assumpsit  (3)* 

a  Greea  v.  Horne,  Salk.  197.  Comb,  c  Beanus  v.  Guyldley,  Cro.  Jac.  505. 

219.  S.  C.  S.  C.  and  S.  P.  by  the  name  of  Be- 

b  Bret  y.  Cumberland,  Cro.  Jac.  399.  mighev.Hildenley,saidtohavebeen 

521,  fully  stated,  post.  adjudged,  1.  R.  A.  517.  (A)  pi.  3. 


(3)  Although  it  is  a  general  nde  that  assmnpsit  will  not  lie,  where 
there  is  a  remedy  of  a  higher  nature  *,  yet  there  are  some  exceptkms 
to  this  rule ;  as  where  two  persons  entered  into  articles  of  partner- 
ship for  a  term  of  years,  and  the  deed  contained  a  covenant  to  ac- 
count yearly,  and  to  adjust  and  make  a  final  settlement  at  the  expira- 
tion of  the  partnership ;  and  they  dissolved  the  partnership  before 
the  years  were  expired,  and  accounted  together,  and  struck  a  balance, 
which  was  in  favour  of  the  plaintiff,  including  several  items  not  con- 
nected with  the  partnership,  and  the  defendant  promised  to  pay  it ; 
it  was  holden,  that  assumpsit  would  lie  on  such  express  promise. 
And  BuUer,  J.  observed,  that  if  no  other  articles  had  been  intro- 
duced into  the  account,  but  those  relating  to  the  partnership,  he 
should  still  have  been  of  opinion,  that  assumpsit  might  have  been 
maintained ;  for  the  question  then  would  have  been,  whether  a  pre- 
vious partnership  being  dissolved,  and  an  account  settled,  was  or  was 
not,  in  point  of  law,  a  sufficient  consideration  for  a  promise.  He 
had  no  difficulty  in  saying,  that  it  was.  Foster  v.  Alkmson,  2  T.  R. 
479.  See  Rackstraw  v.  Imber,  Holt's  N.  P.  C.  368.  and  Franumt  v. 
Coupland,  2  Bingh.  170.  A  stronger  exception,  however,  to  the 
general  rule  above  mentioned,  will  be  found  in  the  case  of  Nurse  v. 
Craig,  ante,  p.  273.  In  Burnet  \.  Lynch,  8  D.  &  R.  368.  (recognized 
by  Park  and  Gaselee,  Js.  in  Hancock  v.  Caffyn,  8  Bingh.  368.)  it 
was  holden,  that  case  (not  covenant)  lay  by  the  assignor  against  the 
assignee  of  a  lease  assigned  by  deed  poll  upon  his  impUed  duty  to 

*  Bulstrode  v.  Gilburn,  Str.  1027. 
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An  action  of  covenant  has  been  holden  not  within  the  stat. 
3  and  4  W.  and  M.  c.  14.  ^  which  makes  the  devisee  charge- 
able jointly  with  the  heir  for  the  debts  of  his  testator  in  re- 
spect of  lands  devised  to  him:  the  remedy  there  given  is 
confined  to  the  action  of  debt.  Upon  a  covenant  to  repair 
and  keep  in  repair,  an  action  may  be  maintained  %  pending  the 
term,  if  the  premises  are  out  of  repair. 


II.  Of  the  Exposition  of  Covenants. 

Covenants  are  to  be  construed  according  to  the  obvious 
intention  of  the  parties  ^y  as  collected  from  ti^e  whole  context 
of  the  instrument,  ex  antecedentibus  et  consequentiiuSy  and 
according  to  the  reasonable  sense  of  the  words.  If  there  be 
any  ambiguity,  then  such  construction^  shall  be  made  as  is 
most  strong  against  the  covenantor  (4) ;  for  he  might  have 
expressed  lumself  more  clearly  (5).  It  is  immaterial  in  what 
part  of  a  deed  any  particular  covenant  is  inserted  s^;  for,  in 
the  construction  of  it,  the  whole  deed  must  be  taken  into 
consideration,  in  order  to  discover  the  meaning  of  the  par- 
ties; as  where,  in  an  indenture  of  a  lease  of  a  colliery^,  two 
lessees  covenanted  jointly  and  severally  in  manner  foUomng^ 
viz.  &c.  here  followed  a  number  of  covenants  in  respect  to 

d  Wilson  T.  Knubley,  7  East,    128.  f  Plowd.  329.  cited  by  Ellenborough, 

But  this  statute  is  now  repealed  by  C.  J.  Ig^den  v.  May.  7  East,  241. 

Stat.  11  O.  4.  and  1  W.  4.  c.  47.  s.  1.  %  Per  Buller,  J.  6  T.  R.  526. 

except  as  to  persons  who  died  before  h  D.  of  Northumberland  v.  Ward  Er- 

16  July,  1830.  rington,  5  T.  R.  623.     Copland  ▼. 

e  Luxmore  y.  Robson,  1  B.  It  A.  584.  Laporte  and  Reynolds,  3  Ad.  &  Ell. 

517.  S.  P. 


perform  the  covenant  in  the  original  Idase,  although  the  assignor 
had»  by  the  assigpunent,  parted  with  all  his  interest ;  and  although 
assumpmt  might  lie»  that  case  was  the  better  form  of  action  for  the 
injury  sustained  by  the  assignor,  in  consequence  of  the  assignee's 
breaches  of  covenant. 

(4)  See  the  opinion  of  Sir  J.  Mansfield,  C.  J.  in  Flxst  v.  Braaidom^ 
1  Bos.  &  Pol.  N.  R.  78. 

(5)  In  like  manner,  where  the  words  of  the  grant  are  doubtfid, 
they  are  to  be  construed  in  favour  of  the  grantee.  This  general 
principle  has  been  applied  to  the  construction  of  leases ;  hence  it  has 
been  holden,  that  under  a  lease  for  fourteen  or  seven  years,  the  lessee 
only  has  the  option  of  determining  it  at  the  end  of  the  first  seven 
years.  Doe  d.  Webb  v.  Dixon,  9  Ekust.  15,  in  which  the  authority 
of  Dann  v.  Sfnmrier,  3  Bos.  and  Pul.  399.  442.  was  recognized. 


448  COVENANT. 

working  of  tiie  collienr^  wherein  the  lessees  covenanted  jointly 
and  severally ;  then  followed  a  covenant,  that  the  monies  ap« 
pearing  to  be  due  should  be  accounted  for  and  paid  by  the 
lessees,  their  executors,  &c.  (not  saying,  ^^and  each  of  them'^) ; 
it  was  holden  by  the  court  {absente  Kenyon,  C.  J.)  that  the 
general  words,  at  the  beginning  of  the  covenants  by  the  les- 
sees, '^jointly  and  severally,  &c.  in  the  manner  following,'^ 
according  to  the  general  rules  of  construction,  extended  to  all 
the  subsequent  covenants  on  the  part  of  the  lessees  through- 
out the  deed,  there  not  being  any  thing  in  the  nature  of  the 
subject  to  restrain  those  words  to  the  former  part  of  the 
lease.  In  conformity  to  the  rules  before  laid  down  for  the 
construction  of  covenants^  and  in  support  of  the  apparent  in- 
tention of  the  parties,  covenants  in  large  and  general  terms 
have  been  frequently  narrowed  and  confined :  As  where  A. 
leased  a  manor  to  d.  for  yeara,  excepting  all  woods,  great 
trees,  timber  trees,  and  underwood  ^^  &c.  and  covenanted  with 
the  lessee,  that  he  might  take  fire-bote,  super  dicta  pr€emi»sa, 
it  was  holden,  that  the  lessee  could  not  take  fire-bote  in  a 
dose  of  wood,  parcel  of  the  manor,  because,  by  the  exception 
of  the  wood,  the  soil  thereof  was  excepted ;  and  the  words 
super  prcBmissa  should  be  intended  of  such  things  only  as 
were  demised.  It  was  admitted,  however,  that,  by  the  cove- 
nant, the  lessee  was  entitled  to  take  the  wood  upon  the  other 
lands,  for  though  the  wood  was  excepted,  yet  the  land  was 
demised. 

The  defendant  sold  the  plaintiff  a  lease  ^  for  yeara  of  a 
manor,  and  ^entered  into  a  bond,  with  a  condition  that  he 
would  not  doy  nor  had  done,  any  act  to  disturb  the  plaintiff, 
but  that  the  plaintiff  should  hold  and  enjoy  without  the 
disturbance  of  the  vendor,  or  any  other  person ;  it  was  holden, 
that  the  condition  was  confined  to  acts  done  or  to  be  done  by 
the  vendor,  on  the  ground  of  the  latter  words  being  referable 
to  the  former.  So  where  in  covenant  against  the  executora 
of  J.  W.^,  the  declaration  stated,  that  J.  W.  by  indenture, 
granted  land,  &c.  to  the  plaintiff  in  fee,  and  warranted  the 
land,  tac  against  himself  and  his  heirsy  and  covenanted  that 
he  was,  notwithstanding  any  act  by  him  done  to  the  contrary , 
lawfully  and  absolutely  seised  in  fee  simple,  and  that  he  had 

i  Cag«  V.  PaxUn,  I  Leon.  116,  cited  S.  C.    To  this  dass  of  cases  where 

by  Ellen  borough,  C.  J.  7  East,  241.  general  covenants  have  been  holden 

k  Broughton  v.  Conway,  Moor,  58.  to  be  'qualified,  may  be  added  that 

cited  by  Lord  Ellenborough,  C.  J.  in  of  Milner  v.  Horton,  M'Clel.  647. 

Gale  V.  Reed,  8  East,  89.  although  its  authority  has  been  some- 

1  Browning  v.  Wright,  2  Bos.  and  Pul.  what  shaken  in  Smith  v.  Compton. 

13.    See  also  Foord  v.  Wilson,  2  3  B.  It  Ad.  199. 

Moore,  (G.  P.  592).  S  Taunt.  543. 
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n  good  rigfU,  fuU  power,  and  lawful  and  absolute  auihority 
to  convey;  and  assigned  a  breach^  tliat  J.  W.  had  not  at  the 
time  of  making  the  said  indenture^  nor  at  any  time  before 
or  since,  good  right,  full  power,  and  lawful  and  absolute 
authority  to  convey  or  assure  the  premises  to  the  plaintiff 
in  manner  aforesaid.  The  defendants  prayed  oyer  of  the 
indenture,  (by  which  it  appeared  that  J.  W .  covenanted  for 
himself,  his  heirs,  executors,  and  administrators,  to  make  a 
cartway,  and  that  the  plaintiff  should  quietly  enjoy  without 
interruption,  from  himself  or  any  person  claiming  under  him, 
and  lastly,  that  he,  his  heirs,  or  assigns,  and  all  persons 
claiming  under  him,  should  make  further  assurance,)  and 
then  demurred;  (aflter  ai^^ument,)  it  was  holden,  that  the 
words  "that  he  had  a  good  right,  full  power,  and  la^-ful 
and  absolute  authority  to  convey,'*  were  either  part  of  the 
preceding  special  covenant  "  that  he  was  notwithstanding 
any  act  by  him  done  to  the  contrary,  lawfully  and  iibsolutely 
seised  in  fee;*'  or  if  not,  that  they  were  qualified  and  re- 
strained by  all  the  other  special  covenants  to  the  acta  ofhimn 
»elf  and  Ms  heirs. 

Covenant  for  quiet  enjoyment  during  a  term,  "  without 
the  let,  suit,  interruption,  &c.  of  J.  M.  his  executors,  admi- 
nistrators, or  assigns,  or  any  of  them,  or  any  other  person  or 
persons  whomsoever,  having  or  claiming  any  estate  or  right 
in  the  premises,  and  that  free  and  clear,  and  freely  and  clearly 
discharged,  or  otherwise,  by  J.  M.  his  heirs,  executors,  or  ad- 
ministrators, defended,  kept  harmless,  and  indemnified  from 
all  former  gifts,  grants,  &c.  made  or  suffered  by  J.  M.  or  by 
their  or  either  of  their  acts,  means,  default,  procurement 
consent,  or  privity,**  preceded  by  a  covenant  that  the  lease 
was  a  good  lease,  notwithstanding  any  act  of  J.  M.  and 
followed  «by  a  covenant  for  further  assurance  by  J.  M .  his 
executors,  administrators,  and  all  persons  whomsoever  claim- 
ing, during  the  residue  of  the  term,  any  estate  in  the  pre- 
mises under  him  or  them ;  it  was  holden  ^^  Park,  J.  dis- 
sentiente,  that  the  covenant  for  quiet  enjoyment  extended 
only  against  the  acts  of  the  covenantor  and  those  claiming 
under  him,  and  not  against  the  acts  of  all  the  world.  But 
where  releasors  covenanted '',  that,  notwithstanding  any  act, 
&c.  by  them  done  to  the  contrary,  they  were  seised  of  the 
land  m  fee ;  and  also,  that  they,  notwithstanding  any  such 
matter  or  thing  as  aforesaid,  had  good  right  to  grant  the 

m  Nind  ▼.  Marshall,  1  Brod.  and  Bingb.  1  Saund.  51 .  Hesse  v.  Stevenson,  8 

31 U.  B.  m  P.  568.     Belcher  v.  Sikes,  8 

n  Howell  v.  Richards,  11   East,  633.  B.  &  C.  185.     Smith  v.  Compton, 

See  also  Barton  v.   FiUgerald,   16  3  B.  &  Ad.  189. 

East,  530.     Gainsford  v.   Griffith, 

VOL.  I.  2  G 
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premises^  and  Ukewise,  that  the  releasee  should  quietiljr  en- 
joy the  same  without  the  lawful  let  or  disturbance  of  the 
releasors,  or  their  heirs  or  assigns,  (yr  for  or  by  any  other 
person :  and  that  the  releasee  should  be  indemnified  t>y  the 
releasors  and  their  heirs  against  all  other  titles,  charges,  and 
incumbrances,  except  the  chief  rent  payable  to  the  lord  of 
the  fee ;  it  was  holden,  that  the  general  words  of  the  cove- 
nant/or  quiet  efyoymentj  were  not,  in  necessary  construction, 
to  be  restrained  by  the  language  of  the  antecedent  covenants 
*  for  title  and  right  to  convey ;  although  those  antecedent 
covenants  were  certainly  covenants  of  a  limited  kind,  and 
provided  only  against  the  acts  of  the  releasors ;  Lord  Ellen- 
borough,  C.  J.  (who  delivered  the  opinion  of  the  court)  ob- 
serving, "  that  the  covenant  for  title,  and  the  covenant  for 
rigkt  to  convey  J  are  indeed  what  is  somewhat  improperly 
called  synonymous  covenants;  they  are,  however,  connected 
covenants,  generally  of  the  same  import  and  effect,  and  di- 
rected to  one  and  the  same  object;  and  the  qualifying  lan- 
guage of  the  one  may  therefore  properly  enough  be  con- 
sidered as  virtually  transferred  to  and  included  in  the  other 
of  them.  But  the  covenant  for  quiet  enjoyment  is  of  a  ma- 
terially different  import,  and  directed  to  ^  distinct  object. 
The  covenant  for  title  is  an  assurance  to  the  purchaser,  that 
the  grantor  has  the  very  estate  in  quantity  and  quality  which 
he  purports  to  convey,  viz.  in  this  case  an  inde&asible  estate 
in  tee  simple.  The  covenant  for  quiet  enjoyment  is  an  assur- 
ance against  the  consequences  of  a  defective  title,  and  of  any 
disturbances  thereupon.  For  the  purpose  of  this  covenant 
and  the  indemnity  it  affords,  it  is  unmaterial  in  what  respects^ 
and  by  what  means,  or  by  whose  acts,  the  eviction  of  the 
grantee  or  his  heir  takes,  place;  if  he  be  lawfully  evicted,  the 
grantor,  by  such  his  covenant,  stipulates  to  indemnify  him  at 
all  events.  And  it  is  perfectly  consistent  with  reason  and 
good  sense,  that  a  cautious  grantor  should  stipulate  in  a  more 
restrained  and  limited  manner  for  the  particular  descripticHi 
of  title  which  he  purports  to  convey,  dian  for  quiet  enjoy- 
ment. The  C.  J.  added,  that  he  did  not  find  any  case  m 
which  it  is  held  that  the  covenant  for  quiet  enjoyment  is  all 
one  with  the  covenant  for  title,  or  parcel  of  that  covenant, 
or  in  necessary  construction  to  be  governed  by  it,  otherwise 
than  as,  according  to  the  general  nues  for  the  construction  of 
deeds,  every  deed  (as  was  said  by  Hobart,  C.  J.  Winch,  Rep. 
93.  Sir  George  TVenchard  v.  noskins,)  is  to  be  construed 
according  to  the  ^^  intention  of  the  pcuides,  and  the  intent 
ought  to  adjudged  of  the  several  parts  of  the  deed,  as  a 
general  issue  out  of  the  evidence ;  and  the  intent  ought  to  be 
picked  out  of  every  part,  and  not  out  of  one  worn  only.'* 
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Consistently^  therfore^  with  that  case,  and  with  every  other 
that  I  am  aware  of,  we  are  warranted  in  giving  effect  to  the 
general  words  of  the  covenant  for  quiet  enjovment;  and 
which  are  entitled  to  more  weight  in  uiis  case,  masmuch  as 
they  immediately  follow  and  enlarge  the  special  words  of  co- 
venant against  disturbance  by  the  grantors  themselves;  and 
to  restrain  the  generality  of  these  words,  thus  immediately 
preceded  by  express  words  of  a  narrower  import,  would  be  a 
much  stronger  thing  than  to  restrain  words  of  like  generality 
by  an  imphed  qualification  arising  out  of  another  covenant 
wnere  no  such  general  words  occurred.  The  perspn  using 
the  general  words,  could  not  forget  that  he  had  immediately 
before  used  special  words  of  a  narrower  extent.  If  the  co- 
venant containing  both  the  special  and  general  words  stood 
by  itself,  there  would  be  no  pretence  for  refusing  effect  to 
the  larger  words;  and  if  this  could  not  be  done  in  favour  of 
express  words  of  a  narrower  import  in  the  same  covenant,  I 
cannot  possibly  understand  upon  what  ground  it  should  be 
done  in  favour  of  implied  words  of  narrower  import,  which 
occur  in  another  separate  covenant,  addressed,  as  has  been 
before  said,  to  a  distinct  object.'^ 

Where  A.  by  indenture^,  in  consideration  of  a  certain  sum, 
in  nature  of  a  fine,  and  of  a  yearly  rent,  demised  land  for 
twenty-one  years,  and  covenanted,  at  the  end  of  eighteen 
years  of  the  term,  or  before,  on  request  of  the  lessee,  to  grant 
a  new  lease  of  the  premises  ^'for  the  like  fine,  for  the  like 
term  of  twenty-one  years,  at  the  like  yearly  rent,  with  all 
covenants  as  in  that  indenture  were  contained;''  it  was  hold'- 
en,  that  this  covenant  was  satisfied  by  a  tender  of  a  new  lease 
for  twenty-one  years,  containing  au  the  former  covenants, 
except  the  covenant  for  future  renewal. 

In  covenant?,  the  plaintiff  declared  upon  an  indenturq, 
whereby  the  defendant  demised  to  the  plaintiff,  for  a  term  of 
years,  certain  parts  of  a  messuage  then  lately  parted  off  from 
the  part  occupied  by  the  defendant,  with  certain  easements 
belonging  to  the  same,  and  a  portion  of  an  adjoining  yard; 
and  the  defendant  covenanted  that  he  would  permit  the  les- 
see (the  plaintiff,)  to  have  the  use  of  the  pump  in  the  said 
yard  joindy  with  the  defendant,  whilst  the  same  should  re- 
main there,  paying  half  the  expenses  of  keeping  it  in  repair. 
The  plaintiff  assigned  for  breach,  that  during  the  continuance 
of  the  lease,  the  defendant  without  reason^le  cause,  and  in 

o  Igs^ulden  y.  May,  7  East,  237,  af-       p  Rhodes  ▼.  BuUard,  7  East,  116. 
firmed  on  error,  m  Exch.  Chr.  2  N.  R. 
449. 
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order  to  injure  the  plaintiff,  took  away  the  pump,  although 
plaintiff  was  willing  to  have  paid  half  the  expenses  of  keep- 
ing the  same  in  repair.  On  demurrer  it  was  holden,  that  the 
breach  was  ill  assigned;  for  the  use  (6)  of  the  pump  was  not 
a  specific  subject  of  the  demise;  and  by  the  introduction  of 
the  words,  '^whilst  the  same  should  remain  there/'  it  ap- 
peared that  the  lessor  meant  to  reserve  to  himself  the  Uberty  of 
removing  the  pump,  from  whatever  capricious  or  unreason- 
able motive  he  might  do  so;  and  that  it  was  not  inconsistent 
with  the  stipulation,  that  the  lessee  should  pay  half  the  ex- 
penses of  repair,  whilst  the  pump  remained  on  the  demised 
premises. 

Lessee  covenanted,  that  he  and  assigns  would  insure  the 
demised  premises  and  keep  them  insured  during  the  term, 
and  deposit  the  policy  with  the  lessor;  it  was  holden^  that 
the  true  construction  of  this  covenant  was,  not  that  the  lessee 
should  effect  one  policy,  and  keep  that  poUcy  on  foot,  but 
that  the  lessee  and  his  assigns,  shoiild  always  keep  the  pre- 
mises insured  by  some  policy  or  another,  and  that  it  was  a 
breach,  if  they  were  uninsured  at  any  one  time,  and  a  conti- 
nuing breach  for  any  portion  of  time  that  they  remained  unin- 
sured. Where'  a  lessee  of  a  house  and  garden  for  term  of 
years  covenanted  with  the  lessor  not  to  use  or  exercise,  or  per- 
mit or  suffer  to  be  used  or  exercised,  upon  the  demised  pre- 
mises, or  any  part  thereof,  any  trade  or  business,  &c.  without 
the  license  of  the  lessor,  &c.,  and  afterwards  without  the  li- 
cense of  the  lessor  assigned  the  lease  to  a  schoolmaster,  who 
carried  on  his  business  in  the  house  and  premises,  it  was 
holden  that  the  assignment  was  a  breach  of  this  covenant. 
But  where  the  covenant^  was  not  to  exercise  particular  trades 
or  businesses  specified,  ^'or  any  offensive  trade,''  it  was 
holden,  that  it  was  not  a  trade  to  use  the  house  as  a  lunatic 
asylum;  the  word  trade  in  this  covenant  being  applicable  only 
to  a  business  conducted  by  buying  and  selling.  Where  in  co- 
venant^ for  the  further  yearly  rent  stipulated  for  in  case  of 
converting  pasture  into  tillage,  the  defendant  pleaded  that 
the  plaintiff  accepted  the  original  rent  as  and  for  the  rent  due, 

q  Doe  d.  Flower  ▼.  Peck,  I  B.  and  Ad.    s  Doe  d.  Wetherell  v.  Biid,  2  Ad.  and 

42B.  Ell.  161. 

J  Doe  d.  Bish  y.  Keeling^,  1  M.  It  S.    t  Denton  v.  Richmond,  3  Tyr.  630.     1 

96.  Cr.   and  M.   734.     See    Astley  t. 

Weldon,  2  fios.  and  Pul.  360. 


(6)  The  demise  of  the  use  of  a  thing  is  the  demise  of  the  thing 
itself.     Pom/ret  v.  Ricroft,  1  Saund.  321 . 
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without  demanding  the  additional  rent,  it  was  holden^  that 
the  right  of  the  plaintiff  to  recover  a  stun  of  money  as  stipu- 
lated damages  and  as  additional  rent,  was  not  waived  by  re- 
ceiving the  sum  due  for  the  original  rent;  aliter  if  it  were  a 
forfeiture. 


III.  Of  the  different  Kinds  of  Covenants  : 

1 .  Express,  and  herein  of  Express  Covenants  running 

with  the  Land. 

2.  Implied. 

3.  Joint  and  Several. 

4.  Void  or  Illegal. 

5.  For  quiet  Enjoyment. 

6.  Not  to  assign  without  License. 


I.  Of  Express  CovenantSj  and  herein  of  Express  Covenants- 
running  with  the  Land. 

There  is  not  any  precise  form  of  words  necessary  to  con- 
stitute an  express  covenant*! ;  any  form  of  words  or  mode  of 
expression  in  a  deed^  whicih  clearly  evinces  an  agreement, 
will  amount  to  a  covenant,  for  a  breach  whereof  an  action  of 
covenant  may  be  maintained.  As  if  it  be  agreed  between 
A.  and  B.**,  by  deed,  that  B.  shall  pay  to  A.  a  sum  of  money 
for  his  lands  on  a  certain  day :  these  words  amount  to  a  cove- 
nant by  A.  to  convey  the  lands  to  B.  on  that  day.  So  if 
lessee  for  years  covenant  to  repair^,  '^  provided  always^  and 
it  is  agreed,  that  the  lessor  shall  find  great  timber  ;'^  this  word 
agreed  will  make  a  covenant  on  the  part  of  the  lessor  to  find 
great  timber*  Secus,  if  the  word  agreed  had  been  omitted*. 
So  if  A.  lease  to  B.  on  condition^  that  he  shall  acquit  the 
lessor  of  charges,  ordinary  and  extraordinary,  and  shall  keep 
and  leave  the  houses  at  the  end  of  the  term  in  as  good  a 
plight  as  he  found  them ;  if  he  does  not  leave  them  in  good 
repair^  an  action  of  covenant  lies.     So  where  covenant  was 

q  Moor,  135.  t  1  Rol.  Abr.  518.  (C.)  pi.  3. 

r  Pordage  v.  Cole,  I  Saand.  319. 2  Lev.  u  1  Rol.  Abr.  518  (C.)  pi.  5.  40  ?..  3. 

274.     T.  Raym.  183.  S.  C.  6.  b. 

8  IR         br.  518.  (C.)pl.  2. 
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brought  on  a  writing  sealed'^  whereby  the  defendant's  tes- 
tator acknowledged  himself  to  be  accountable  to  the  plamtiff 
for  all  such  monies  as  should  be  charged  by  plaintiff  on  A. 
to  be  paid  to  B, ;  and  allq^ed^  that  he  the  plaintiff  charged  a 
certain  sum  of  money  on  A.  to  be  paid  to  B.,  and  that  the 
defendant's  testator  had  not  paid  it ;  it  was  objected,  that 
covenant  did  not  lie,  and  that  the  proper  form  of  action  was 
an  action  of  account ;  but  it  was  holden,  that  covenant  would 
lie  in  this  case,  and  on  any  words,  in  a  deed  purporting  to  be 
an  agreement  for  the  payment  of  money.  So  in  a  case  of  a 
lease  for  years  rendering  rentT;  it  was  adjudged  by  the 
court,  {abiente.  Holt,  C.  J.)  that  the  render  made  a  covenant. 
So  where  covenant  was  brought  against  executrix  of  assignee 
of  lessee  for  years*  by  indenture,  for  rent  arrear  in  the  time 
of  the  executrix,  upon  the  words  yielding  and  paying;  it 
was  holden,  that  the  action  would  lie ;  and  the  opinion  of  the 
court  was,  that  the  words  "  yielding  and  paying,**  (7)  in 
the  indenture,  made  an  express  covenant,  and  were  not  a  bare 
covenant  in  law.  So  in  covenant  against  the  assignee  of 
lessee  for  years,  upon  an  indenture^  whereby  plaintiff  de- 
mised to  the  lessee  a  house,  excepting  a  room,  with  free  liberty 
of  passage,  through  other  rooms  of  the  house  unto  the  room 
excepted.  Lessee  assigned  the  lease;  and  the  assignee 
stopped  the  passage,  whereupon  plaintiff  brought  this  action, 
declaring  for  a  breach  of  covenant.  Resolved,  by  the  court, 
that  this  exception  amounted  to  a  reservation,  upon  which 
covenant  woula  lie ;  and  they  compared  it  to  the  preceding 

z  Brice  Y.  Oanreand  others,  Executon    z  Porter  t.  Sweetnam,  Sty.  406,  431. 

of  J.  S.  1.  Lev.  47.  Hellier  v.  Casbard.  1  Sidf.  266,  S.  P. 

y  Giles  ▼.  Hooper,  Caith.  135.  a  Bush  t.  Coles,  Garth.  232,  Salk.  196. 

b.  C. 


(7)  These  words,  "  yielding  and  paying,"  have  sometiines  been 
considered  as  sufficient  to  Fsise  a  covenant  by  implicatian  of  law 
only.  See  a  dictum  to  this  effect,  1  Sidf.  447  ;  and  Kenyoh,  C.  J. 
so  considered  them  in  Webb  v.  Russel,  3  T.  R.  402.  The  same 
opinion  is  adopted  by  Seijeant  Williams  in  his  notes  to  the  first  vo- 
lume of  Saunders,  p.  241,  b.  note  5.  But  in  addition  to  the  autho- 
rities in  the  text,  it  may  be  observed,  that  in  RoUe's  Abridgment, 
Covenant  (C.)  the  title  of  which  is,  "  What  words  will  make  an  ex- 
press covenant?"  in  pi.  10,  p.  519,  this  case  is  put  as  an  instance 
of  an  express  covenant :  "  If  a  man  lease  land  for  years,  reserving  a 
rent,  an  action  of  covenant  lies  for  <the  non-payment  of  the  rent ;  for 
the  reddendo  of  the  rent  is  an  agreement  for  the  payment  of  the  rent, 
which  will  make  a  covenant.'* 
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case  of  rent  reserved,  where  covenant  will  lie  upon  the  word» 
of  reservation,  without  any  express  words  of  covenant.  But 
it  must  be  dear,  that  the  words  are  meant  to  oi)erate  as  an 
agreement,  and  not  merely  bs  words  of  qualification  or  condi- 
tion. For  where  an  assignee  took  from  a  lessee,  leasehold 
premises  by  indenture,  indorsed  on  the  deed,  ^^  subject  to  the 
payment  of  the  yearly  rent  and  to  the  performance  of  the  co- 
venants in  the  lease ;''  it  was  holden^,  that  these  words  did 
not  constitute  an  agreement  for  the  payment  of  rent,  &c.  dur- 
ing the  term,  nor  did  they  render  him  liable  to  the  lessee  for 
rent  which  had  become  due,  and  the  lessee  had  been  obliged 
to  pay  to  the  lessor,  after  the  assignee  had  assigned  over  the 
premises ;  for  the  words  were  words  of  qualification,  and  not 
of  contract. 

Where  the  law  creates  a  duty  or  charge  %  and  the  party  \s 
disabled  from  performing  it,  without  any  defiiult  on  lus  part, 
and  has  not  any  remedy  over,  the  law  will  excuse  him  ;  bift 
where  the  party,  by  his  own  contract,  imposes  on  himself  a 
duty  or  charge,  he  is  bound  to  make  it  good,  notwithstanding 
inevitable  accident;  because  he  might  have  provided  against 
it  by  his  own  contract  (8).  A  lease  for  years  was  made  by 
indenture^,  of  a  meadow  bounded  on  one  side  by  a  river,  and 
the  lessee  covenanted  to  sustain  and  repair  the  banks,  to  pre- 
vent the  water  firom  overflowing  the  meadow,  upon  pain  of 
forfeiture  of  a  sum  of  money ;  afterwards,  by  a  sudden  and 
violent  flood,  the  banks  were  destroyed,  and,  by  the  opinion 
of  Fitzherbert  and  Shelley,  Js.  ^*  the  law  is,  that  the  lessee  is 
excused  from  \h%  penalty,  became  it  is  the  act  of  God,  which 

b  Wolveridge  v.  Steward,    in   error,    c  Paradine  v.  Jane,  Aleyn,  27. 
Exchr.  Chr.  3  Tyrw.  6o7,  reversing    d  Dyer,  33.  a. 
judgment  in  C.  B.  reported  \^  Bingfa. 
60. 


(8)  This  rule,  extracted  from  the  case  of  ParaiUne  v.  Jane,  has 
been  recogmsed  in  many  subsequent  cases* ;  and  in  Beale  v.  Tkon^- 
stm,  3  Bos.  and  Pul.  420.  Chambre,  J.  speaking  of  this  case,  says, 
"  the  court  took  a  rational  distinction,  that  where  an  obligation  is 
imposed  by  rule  of  law,  and  there  is  not  any  express  covenant,  the 
law  introduces  a  reasonable  exception,  viz.  that  an  act  of  irresistible 
violence  will  excuse  the  party ;  but  if  a  party  enter  into  an  absolute 
contract,  without  any  qualification  or  exception,  and  receives  from 
the  party  with  whom  he  contracts,  the  consideration  for  such  engage- 
ment, he  must  abide  by  the  contract,  and  either  do  the  act,  or  pay 
damages,  his  liability  arising  from  lus  own  direct  and  positive  under- 
taking." 

«  Atkinson  ▼.  Ritchie,  10  Eatt,  533. 
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cannot  be  resisted ;  but  still  he  is  bound  to  make  and  repair 
the  thing  in  convenient  time,  because  of  his  own  covenant/^ 
So  where  the  assignee  of  a  reversion  brought  covenant 
against  lessee  of  a  house  for  non-payment  of  a  year's  rent^; 
defendant  prayed  oyer  of  the  lease^  which  contained  a  cove- 
nant on  the  part  of  the  defendant  to  repair  the  house  during 
the  term,  except  it  should  be  destroyed  by  fire,  and  then 
pleaded,  that  b^ore  any  part  of  the  rent  in  question  became 
due,  the  premises  were  destroyed  by  fire,  against  the  will  of 
defendant,  and  were  not  rebuilt  by  the  lessor  or  the  plaintiff; 
and  that  the  defendant  did  not  occupy  the  premises  during 
the  year  for  which  the  rent  was  claimed.  On  demurrer,  it 
was  holden,  on  the  authority  of  Paradine  v.  Jane^  Aleyn,  27- 
that  the  defendant  was  bound  by  his  express  covenant  to  pay 
the  rent  during  the  term'. 

The  doctrine  laid  down  in  the  preceding  case  having  been 
^uded  to  in  argument,  in  Cutter  v.  Powelly  6  T.  R.  323, 
Lord  Kenyon,  C.  J.  said,  ^^  that  it  must  be  taken  with  some 

aualification ;  for  where  an  action  was  brought  for  rent  after 
[le  house  was  burned  down,  and  the  tenant  applied  to  the 
Court  of  Chancery  for  an  injunction ;  Lord  Northinston  said, 
**  that  if  the  tenant  would  give  up  his  lease,  he  shomd  not  be 
bound  to  pay  the  rent.^^  Probably  the  case  here  alluded  to 
by  Lord  Kenyon  was  the  first  of  die  following  cases : 

The  plaintiffs  were  tenants  to  the  defendants  of  a  housed, 
&c.  by  lease,  in  which  there  was  a  covenant  by  the  plaintiffs 
to  do  all  repairs,  accident  by  fire  only  excepted :  the  defen- 
dants had  insured  the  builcungs,  which  were  burned  down ; 
the  insurers  paid  the  loss :  the  defendants  declined  re-build- 
ing, and  brought  an  action  of  covenant  for  the  rent  accrued 
due  after  the  accident  had  happened.  The  plaintiffs  filed  a 
bill  in  the  Court  of  Chancery  for  an  injunction,  and  obtained 
the  common  injunction :  the  defendants,  on  coming  in  of  the 
answer,  moved  to  dissolve  the  injunction,  they  having  by 
their  answer  offered  to  remit  the  rent,  upon  a  surrender  being 
made  of  the  lease,  which  the  plaintiffs  declined,  as  the  lease 
was  beneficiaL  .  The  plaintiffs  had  pleaded  at  law  the  truth 
of  the  case  in  b^r  of  the  action :  and  on  a  demurrer  to  this 

Elea,  the  plaintiffs  were  advised  not  to  argue  the  demurrer, 
ut  to  aj)ply  to  a  court  of  eqidty.    On  showing  cause  against 
dissolving  uie  injunction.  Lord  Northington,  Chr.  inclined  to 

e  Mcnk  t.  Cooper,  Str.  763.   2  Lord  g  Camden  and  another  ▼.  Morton  and 

Raym.  1477.  S.  C.  another,  in  Cane.  E.  4  G.  3.  MSS. 

f  See  Belfour  ▼.  Westop,  1  T.  R.  310.  2  Rep.  temp.  Ld.  Chan.  Northington, 

S.  P.  p.  219.  S.  C. 
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think^  that  the  matter  pleaded  was  a  good  defence  at  law ; 
but  that,  in  all  events^  a  court  of  equity  ought  to  restrain  this 
action^  until  the  house,  &c.,  were  rebuilt;  and  therefore  con-  < 
tinned  the  injunction. 

Bill  brought  for  a  specific  performance  of  a  coyenant^  for 
quiet  enjoyment,  contained  in  a  lease  of  certain  houses  de- 
mised by  defendant  to  plaintiff,  and  to  have  500/.  laid  out  in 
rebuilding  the  houses,  (which  had  been  burned  down  by  ac- 
cident since  the  execution  of  the  lease,)  and  for  an  injunction 
to  restrain  defendant  from  proceeding  at  law.  N.  llie  500/. 
had  been  received  by  the  defendant  from  the  insurance-office 
on  account  of  the  insurance  of  these  houses.  Defendant,  by 
his  answer,  offered  to  accept  a  surrend^  of  the  lease.  Lord 
Northington,  Ch. — ^^*  There  is  not  any  covenant  from  the 
landlord  to  rebuild.  A  court  of  equity  can  decree  a  specific 
performance  in  those  cases  only,  where  clear  directions  can 
be  given  in  what  manner,  and  when  the  act  is  to  be  per- 
formed. It  would  be  most  arbitrary  for  me  to  decree  a 
rebuilding,  in  a  case  where  there  is  not  any  covenant  for  the 
rebuilding.  All  that  can  be  required  from  a  court  of  equity 
is,  in  a  case  like  this,  when  an  action  shall  be  brought  for 
rent,  to  order  an  injunction,  until  the  houses  are  rebuilt,  or 
the  lease  delivered  up.  In  the  present  case,  there  has  not 
been  any  action  brought  for  the  rent,  and  the  defendant  has 
offered  to  accept  a  surrender  of  the  lease,  which  is  all  the  re- 
lief the  plaintiff  is  entitled  to.''  There  being  a  valuable  wharf 
on  the  demised  estate,  the  plaintiff  declined  surrendering  his 
lease;  the  bill  therefore  was  dismissed  with  costs  (9). 

h  Brown  ▼.  Quilter,  in  Cane.  1  June,        Hare  v.  Groves,  3  Anstr.  687.  and 
1764,MSS.  Amb.  619.  S.  C.  But  see        Holtzapffel  v.  Baker,  18  Ves.  115. 


(9)  Ejectment  by  tenant  against  landlord  to  recover  the  possession 
of  some  houses  which  had  been  burned  down  daring  the  term,  and 
had  been  rebuilt  by  the  landlord.  In  the  lease  there  was  an  express 
covenant,  on  the  part  of  the  tenant,  to  pay  the  rent,  but  he  had  not 
paid  any  after  the  time  of  the  fire.  Lord  Mansfield,  C.  J.  said,  the 
consequence  of  the  houses  being  burned  down  was,  that  the  tenant 
was  not  obliged  to  rebuild,  but  the  tenant  was  obliged  to  pay  the 
rent  dnring  the  whole  term.  The  houses  having  been  burned  down 
four  years  before  action  brought,  and  the  rent  not  having  been  paid 
during  that  period,  he  left  it  to  the  jury  to  consider  whether  it  was 
not  to  be  presumed  that  the  tenant  had  abandoned  the  lease  at  the 
time  of  the  fire ;  and  accordingly  the  jury  found  a  verdict  for  the 
defendant.  Tindar  v.  Ainsley,  Middlesex  Sittings  after  M.  T.  1767, 
cited  by  Buller,  J.  1  T.  R.  31l>. 
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But  where  tliere  ue  no  special  circuinstBuoes,  the  general 
rule  prevails^  that  equity  follows  the  law;  and  a  court  of 
equity  will  not  restrain  a  party  firom  proceeding  at  law  far 
rent  arrear  after  the  premises  are  destroyed  by  fire ;  the  agree- 
ment for  payment  of  the  rent  being  without  restriction^ — 
The  lessee  of  a  house,  on  a  eeneral  covenant  to  repair  during 
the  term,  is  bound  to  rebuild,  in  case  the  house  be  consumed 
by  an  accidental  fire^  (10).  If  a  lessor  covenant^  that  he 
unll,  in  case  the  messuage,  shop,  and  building  demised  be  burnt 
down,  rebuild  and  replace  the  same,  in  the'  same  state  they 
were  in  before  the  fins,  he  is  only  bound  to  rebuild  what  he 
let,  and  not  any  additional  parts,  which  may  have  been  erected 
by  the  lessee.  On  a  covenant  to  erect  a  bridge  in  a  sub- 
stantial manner,  and  to  uphold  and  keep  in  complete  repair 
for  a  certain  time;  although  the  bridge  be  broken  down 
by  an  extraordinary  flood,  yet  the  party  covenanting  is  bound 
to  repair>^.  See  Shubrick  v.  Salmon,  3  Burr.  1637,  to  the 
same  effect. 

0/  EwpreM  Covenants  running  with  the  Land. — ^Express 
covenants,  which  run  with  the  land,  entered  into  by  lessee  for 
years,  for  himself,  his  executors,  administrators,  and  assigns, 
are  binding  on  die  lessee  and  his  personal  representative, 
(having  assets,}  during  tbe  continuance  of  the  term;  although 
such  covenants  are  broken,  after  an  assignment  of  the  term 
by  the  lessee,  and  after  an  acceptance  of  rent  from  the  as- 
signee by  the  lessor,  or  grantee  of  the  reversion;  and  there  is 

i  Hare  ▼.  OroTes,  3  Anitrnther,  687.  1   Loader  t.  Kempi  2  C.  &  P.  375,  Best, 

reoog^zed  and  acted  upon  in  Holto-  C.  J. 

apflfel  V.  Baker,  1 8  Ves.  1 15.  m  Brecknock  Company  v.  Pritcbard,  6 

k  E.  of  Chesterfield  v.  D.  of  Bolton,  T.  R.  750. 

Com.  R.  627.    Bullock  ▼.  DommHt, 

6  T.  R.  650.  S.  P. 


(10)  In  many  cases  an  exception  of  accidents  by  fire  or  tempest 
is  introduced  into  leases  for  the  protection  of  lessees.  It  appears, 
from  the  cases  of  Monk  v.  Cooper,  and  Hare  v.  Groves^  3  Anstr.  687, 
that  this  exception  should  be  introduced  into  the  covenant  for  pay- 
ment of  the  rent,  as  well  as  into  the  covenant  for  repairs,  in  order  to 
exempt  the  lessee  from  the  obligation  of  paying  rent  as  well  as  re- 
building, in  case  the  house  should  be  destroyed  by  fire  <x  tempest. 
In  Walton  v.  Waterhouse,  2  Saund.  420,  covenant  was  brought 
against  lessee  of  a  house  for  not  repairing ;  defendant  pleaded  ^bat 
the  house  had  been  destroyed  by  fiie,  but  in  convenient  time  after 
I  had  been  rebuilt.     Plaintiff  demurred  specially,  because  defendant 

did  not  shew  by  whom  the  dweUing-house  was  rebuilt. — ^Judgment 

for  plainti^. 

i 
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t 

not  any  distinction  in  thb  respect  between  a  Tolnntary  assign- 
ment by  the  lessee  and  a  compulsory  assignment  by  virtue  of 
the  bankrupt  laws'^. — In  covenant  against  lessee  of  a  house 
by  indenture  °,  wherein  the  lessee  had  expressly  covenanted 
for  himself^  his  executors,  and  assigns,  that  he  would  repair 
within  a  month  after  warning;   the  breach  assigned  was  for 
not  repairing  the  house  within  a  month  after  warning  given; 
the  dedfendant  pleaded,  that  a  long  time  before  that  warning 
he  assigned  his  term  to  J.  S.,  who  paid  his  rent  always  aft;er* 
wards  to  the  plaintiff,  who  had  accepted  the  same;   and  then 
averred  performance  of  all  the  covenants  until  the  assign- 
ment; the  plaintiff  demurred,  on  the  ground  that  this  assign- 
ment did  not  take  from  the  lessor  his  advantage  of  the  express 
covenant;  and,  notwithstanding  his  acceptance  of  rent  by  the 
hands  of  the  assignee,  yet  he  might  charge  the  lessee  or  as- 
signee at  his  election;  and  the  whole  court  being  of  that  opi- 
nion, it  was  (without  argwnentj  adjudged  for  the  plaintiff. 
The  same  point  was  ruled  in  Ventrice  v.  Goodcheap,  1  Roll*. 
Abr.  522.  N.  pi.  1.  where  the  lessee  had  covenanted  for  him- 
self and  his  assigns  to  repair;   on  the  ground  that  the  lessee 
had  expressly  covenanted  for  himself  and  his  assigns,  and  that 
this  personal  covenant  could  not  be  transferred  by  the  accept- 
ance of  the  rent.     So  where  the  breach  was  for  non-payment 
of  rentP  (11).     In  Mayor  v.  Steward,  4  Burr.  2439.  it  was 
holden,  that  a  bankrupt  was  bound  by  an  express  collateral 
covenant,  (to.  indemnify  plaintiff  against  the  covenants  of  & 
lease,)  which  had  been  broken  aft;er  act  of  bankruptcy  com- 
mitted, and  after  defendant  had  obtained  his  certificate. 

From  the  foregoing  cases  it  appears  clearly,  that  express 
covenants,  which  run  with  the  land,  entered  into  by  lessee 
for  years,  for  himself,  his  executors,  administrators,  and  as- 
signs, are  binding  on  the  lessee  during  the  continuance  of  the 
term,  although  such  covenants  are  broken  after  an  assign- 
ment of  the  term  by  the  lessee,  and  after  the  acceptance  of 
rent  from  the  assignee  by  the  lessor  or  grantee  of  the  rever- 

n  AuTiol  Y.  Mills,  4  T.  R.  94.    But  see    p  Devon  v.  Collier,  1  Rol.  Abr.  522. 
Stat.  6  Geo.  4.  c.  16.  s.  76.  (N.)  pi.  1.     Crofts  v.  Taylor,  ibid, 

o  fiaraard  ▼.  Godscall,  Cro.  Jac.  300.        Acy.  on  dem.  8  P. 


(11)  The  following  authorities  may  be  referred  to,  as  tending  to 
establish  the  same  point:  Fisher  v.  Ameers,  1  Brownl.  20. — Thursby 
V.  Plant,  1  Sidf.  402.— 1  Sidf.  447.  Nota.— 5oiii!foii  v.  Catm,  Freem. 
S37, —Ashurst  v.  Mimsfay,  2  Show.  134,  T.  Jones,  144.  S.  C.  Ed- 
wards  v.  Morgan,  3  Lev.  233. — Jodderell  v.  Cowell,  Ca.  Temp. 
Hardw.  348,— ^«rio/  v.  MUls,  4  T.  R.  d^. 
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sion;  it  remains  only  to  add^  that  such  covenants,  under  the 
same  circumstances,  are  binding  on  the  personal  representa- 
tive of  the  lessee  having  assets.  In  covenant  by  the  lessor 
against  the  executor  of  lessee  for  years  ^  by  indenture,  of  a 
garden  adjoining  to  the  house  of  the  lessor,  in  which  inden- 
ture lessee  had  covenanted  for  himself,  his  executors,  and  as- 
signs, that  he  would  not  erect  any  bmlding  in  the  garden  to 
the  prejudice  of  the  lessor's  lights;  it  was  pledged  that  an  as- 
signee of  defendant's  testator  had  erected  a  house  in  the  gar- 
den to  the  prejudice  of  the  lessor's  lights.  Defendant  pleaded 
an  assignment  of  the  term  to  J.  S.,  who  had  paid  rent  to  the 
lessor,  and  had  been  accepted  by  him  as  tenant.  On  de- 
murrer, it  was  contended,  on  the  part  of  the  defendant,  that 
by  the  assignment  and  acceptance  of  rent,  the  privity  of  con- 
tract was  determined,  more  especially  as  it  was  a  contract 
which  concerned  an  act  to  be  executed  on  the  land,  and 
therefore  ranningwith  the  land;  but  the  court  conceived,  that 
as  it  was  an  express  covenant,  that  the  lessee  should  not 
build,  it  should  bind  him  and  his  executors;  and  ndther  an 
assignment,  nor  an  acceptance  of  rent,  by  the  hands  of  the  as- 
signee, could  deprive  the  lessor  of  the  advantage  of  suing  the 
lessee  or  his  executors  on  an  express  covenant.  Judgment  for 
plainti£f. 

Queen  Elizabeth,  by  letters  patent,  demised  a  house  for 
years'",  which  the  lessee  covenanted  to  repair.  On  the  death 
of  the  queen,  the  reversion  descended  to  King  James,  when 
the  lessee  assigned  his  term,  and  the  assignee  paid  rent  to  the 
king,  who  afterwards  granted  the  reversion  to  the  plaintifF; 
the  house  being  out  of  repair,  the  plaintiff  brought  covenant 
against  the  executors  of  lessee  for  a  breach  of  die  covenant 
committed  after  an  assignment  of  the  term  and  reversion,  and 
after  plaintiff  had  accepted  rent  from  the  assignee  of  the  term ; 
it  was  holden,  that  the  action  would  lie,  on  the  ground  that  it 
was  a  covenant  in  fait,  by  the  express  words,  running  with 
the  land;  and  that  notwitnstanding  an  assignment,  the  cove- 
nantor and  his  executors  were  always  chargeable,  so  that  he 
could  not,  either  by  the  assignment  of  his  estate,  or  by  any 
other  act,  discharge  himself  or  his  executors,  (who  were 
chargeable  by  the  act  of  the  testator,)  having  assets^  as  lone: 
as  the  reversion  continued  in  the  lessor;  and  by  the  express 
words  of  Stat  32  H.  8.  c.  34.  such  remedy  as  the  lessor  might 
have  had  against  the  lessee  or  his  executors,  the  assignee  shall 

q  Bachelour  v.  Gage,  executor  of  Gage    r  Brett  v.  Cumberland.  Cro.  Jac.  521. 
Cro.  Car.  IBB.  aDd^ir  W.  Jones,  223,        2  Rollers  R.  63.  S.  C. 
Artliur  V.  Vanderplank,  B.  R.  H.  7. 
Geo.  2.  MS.  6.  P. 
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have  against  them;  it  being  a  covenant  in  fait ^  which  runs 
with  the  land. 

Where  a  lessee^  covenants  to  keep  old  premises  in  re- 
pair he  is  not  liable  for  such  dilapidationis  as  result  from 
the  natural  operation  of  time  and  the  elements. 


2.  Of  Implied  Covenants. 

In  order  to  constitute  a  covenant,  it  is  not  necessary  that 
the  word  ^^covenant'*  should  be  employed*,  for  there  are  cer- 
tain words^,  which  though  of  themselves  they  do  not  import 
any  express  covenant,  yet  when  used  in  contracts  by  deed, 
will  amount  to  a  covenant.  As  if  A.,  by  indenture^  ^^  demise 
and  grant^^  lands  to  B.^  for  years,  and  C.  enters  and  evicts  B, 
by  rightful  tide,  B.  may  maintain  an  action  on  the  implied 
covenant;  and  A.  is  estopped  from  saying  that  B.  was  not  in 
by  the  lease.  So  if  a  lessor  demise  land  for  a  term  of  yearsT, 
and  afterwards  by  the  words  dedi  et  dimisi  demises  the  same 
land,  to  A.  for  life,  who  enters  and  is  ousted  by  the  termor 
for  years,  A.  may  maintain  an  action  against  the  lessor  on  the 
implied  covenant,  and  have  satisfaction  in  damages  for  the 
chattel  evicted;  for  he  continues  seized  of  the  freehold. 

.  Where  a  lessee  covenanted  that  he  would  at  all  times  and 
seasons  of  burning  lime,  supply  the  lessor  and  his  tenants 
with  lime,  at  a  stipulated  price,  for  the  improvement  of  their 
lands  and  repair  of  their  houses;  it  was  holden',  that  this  was 
an  implied  covenant  also  that  he  would  burn  lime  at  all  such 
seasons,  and  that  it  was  not  a  good  defence  to  plead  that  there 
was  no  Ume  burned  on  the  premises  out  of  which  the  lessor 
could  be  suppUed.  In  covenant  on  a  lease  for  years  made  by 
the  defendant  by  this  word  dimisi^^  it  was  averred,  that  at  the 
time  of  the  lease  made,  the  lessor  was  not  seised  of  the  land, 
but  a  stranger;  it  was  objected,  that  the  entry  of  the  lessee 

s  Outteridge  ▼.  Munyard,  1    M.and  ment  was  affirmed  on  error  in  Exch. 

Rob.  334.  Chr.  6  Bingh.  644. 

t  Stevenson's  case,  1  Leon.  324:  cited  u  4dEdw.  3.  2.  b.    l.Rol.  Abr.  519. 

by  Lord  Gi£Pord,  C.  J.  C.  B.  in  Sal-  ( F.) 

toun  V.  Houstoun,  1  Bihgh.  440.  re-  x  Style  v.  Hearing,  Cro.  Jac.  73. 

cognized  in  Sampson  v.Easterby,  9  B.  y  Pincombe  v.  Rudge,  Yelv.  139. 

and  C.  505.  in  which  the  interest  of  z  i:,  of  Shrewsbury  v.  Gould,  2  B.  and 

the  lessor  was  an  undivided  third,  A.  487. 

and  the  demise  only  of  a  third,  and  a  Holder  v.  Taylor,  Hob.  1 2.  1  Inst. 

yet  the  covenant  to  such  lessor  was  301.  b. 

raised  by  implication.    This  judg- 
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by  force  of  the  lease^  and  ejectment  by  the  stranger^  or  some 
person  claiming  under  him,  were  not  allq;ed;  but  the  court 
was  of  opinion,  that  the  action  would  lie;  for  the  breach  of 
covenant  was,  that  the  lessor  had  undertaken  to  demise  that 
which  he  could  not,  the  word  dimm  importing  a  power  of 
letting,  as  dedi  does  a  power  of  giving;  and  they  added  that  it 
was  not  reasonable  to  enforce  the  lessee  to  enter  upon  the 
land,  and  so  to  commit  a  trespass.  And  where  a  lease  for 
yedirs  is  made  by  the  words  ''demise^,''  the  assignee  of  the 
lessee  is  entitled  to  the  same  advantage  as  the  lessee,  and  may 
in  case  of  eviction  maintain  an  action  on  the  implied  cove- 
nant. 

The  implied  covenant  follows  the  nature  of  the  interest 
granted;  as  where  A.  and  B.  made  a  lease  by  the  word  ^'di- 
nUserunh'y"  it  was  holden,  that  the  implied  covenant  was 
joint,  viz.  that  A.  and  B.  had  a  power  to  demise,  and  that  an 
action  on  the  ground  of  their  not  beins  seised  at  the  time  of 
the  demise  should  be  brought  against  both,  and  could  not  be 
maintained  against  one  only.  The  generality  of  an  implied 
covenant  may  be  Qualified  and  restrained  by  an  express  cove- 
nant. As  where  the  lessor  demised  and  granted  a  house  for 
a  term  of  years^,  and  covenanted,  that  the  lessee  should  enjoy 
the  house  dtiring  the  term,  without  eviction  by  the  lessor^  or 
any  claiming  under  him;  it  was  holden,  that  the  express 
covenant  qualified  the  generality  of  the  covenant  raised  by 
implication  of  law  firom  the  words  demise  and  grants  and 
restrained  it  by  the  mutual  consent  of  both  parties,  so  that  it 
should  not  extend  further  than  the  express  covenant  (12). 
Sir  £.  Coke,  firom  whose  reports  this  case  has  been  extracted, 
subjoins  as  follows:  ^^and  tnere  is  great  reason,  that  the  par- 
ticular covenant  subsequent  should  qualify  the  general  force 
of  this  word  'demise;^  for  if  the  force  of  this  should  stand, 
the  particular  covenant  would  be  in  vain — and  these  words 
^denused  and  granted,^  are  frequent  in  every  common  lease; 

b  Spencer's  Ctse,  5  Co.  17.  a.  4th  Re-    c  Coleman  v.  Sherwyn,  Carth.  07,Salk. 
solution.  237.  S.  C. 

d  Nokes's  Case,  4  Co.  80  b. 


(12)  This  case  is  stated  as  it  is  reported  in  Coke;  in  Croke's  re- 
port of  the  same  case,  Cro.  Eliz.  674,  it  is  said,  that  Popham,  C.  J. 
inclined  to  this  opinion,  but  that  the  other  justices  did  not  deliver 
any  opinion  thereon,  and  that  judgment  was  given  on  another  point; 
Coke's  report,  however,  is  adopted  by  Hale  in  Deering  v.  Farringtom, 
1  Mod.  113.  and  recognized  by  Vaoghan  in  Hayes  v.  Bickerstesf' 
Vaughan,  126. 
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mnd  the  better  constraction  of  deeds  is  to  make  one  part  of  s 
deed  expound  another^  and  so  make  all  the  parts  agree^  and^ 
as  far  as  it  can  be  done^  according  to  the  true  intention  and 
meaning  of  the  parties  (13)/'  So  where  a  covenant  on  an  in- 
denture^^ whereby  the  defendant  granted  a  fee  &rm  rent  to 
the  plaintiff^  which  he  had  purchased  of  the  late  trustees  for 
sale  of  the  kibg's  tenements,  and  covenanted  that  he  was 
seized  in  fee,  and  had  good  right  to  sell;  the  breach  assigned 
was,  that  he  had  not  good  right;  the  defendant  pleaded,  that 
it  was  further  agreed,  in  the  same  indenture,  that  all  the  co- 
venants in  the  indenture  should  not  extend  further  than  to 
acts  done  by  the  vendor  and  his  heirs,  whereon  the  plaintiff 
demurred;  and  although  this  was  a  remote  agreement  at  the 
end  of  the  deed,  at  a  great  distance  from  the  other  covenant, 
it  was  adjudged,  that  it  had  qualified  the  first  covenant,  and 
restrained  it  to  acts  done  by  the  covenantor  only:  as  in 
Noke^s  case.  Judgment  for  defendant.  See  also  Brouminff 
V.  Wright,  2  Bos.  and  PuL  13.  and  ante,  p.  448. 


3.  0/ Joint  and  several  Covenants. 

Where  the  interest  (14)  of  the  covenantees  is  joint,  the  ac- 
tion of  covenant  follows  the  nature  of  the  interest,  and  must 
be  brought  in  the  names  of  all  the  covenantees;  and  this  rule 
holds,  even  where  the  covenant  is  joint  and  several:  (15)  as 

b  Brown  ▼.  Brown,  1  her.  57. 


(13)  The  doctrine  of  implied  covenants  is  confined  to  real  pro- 
perty. Hence  if  ^^oods  be  demised  for  years,  and  the  lessee  be 
evicted,  covenant  does  not  lie;  for  the  law  does  not  create  a  cove- 
nant for  a  personal  thing.     Com.  Dig.  Gov.  (A.  4.) 

(14)  Where  the  legal  and  beneficial  interests  are  not  united  in 
the  same  person,  this  term  is  to  be  understood  of  the  legal  interest. 
See  Anderson  v.  Martindale,  post.  p.  465. 

(15)  For  the  wording  of  the  covenant  cannot  make  that  which 
was  before  joint,  several.  So,  on  the  other  hand,  where  the  interest 
is  several,  although  the  covenant  be  joint,  yet  it  shall  be  taken  to  be 
several.  Bull  N.  P.  157.  "Where  the  covenant  is  to  several,  for 
the  performance  of  several  duties  to  each,  the  covenant  should  be 
moulded  according  to  the  several  interests  of  the  parties*  and  each 
shall  only  recover  for  a  breach  so  far  as  his  own  interest  extends.  '* 
Per  Kenyon,  C.  J.  in  Anderson  v.  Martindale,  1  East's  R.  501. 
See  also  Servante  v.  James,  10  B.  and  C.  410»  in  which  it  was 
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where  B.^  by  indenture  covenanted  with  C*  and  D.  and  ta 
and  with  E.  and  F.  his  wife^  (who  afterwards  became  the 
wife  of  D.)  and  their  assigns^  and  to  and  with  each  of  them, 
that  he  (B.),  at  the  time  of  sealing  and  delivering  the  inden- 
ture,  was  la^vfuIly  and  solely  seised  of  a  certain  rectory;  an 
action  was  brought  by  D.  and  F.  his  wife,  for  a  breach  of  the 
covenant;  after  vercuct  and  judgment  for  the  plaintifis  in 
B.  R.^  the  judgment  was  reversed  on  error  in  the  Exchequer 
Chamber,  upon  the  ground  that  notwithstanding  the  words 
*^(md  to  and  with  each  o/tJiem/^  the  other  covenantee  should 
have  joined  in  the  action  (16).  But  if  the  interest  of  covenan- 
tees be  several,  they  may  maintain  separate  actions,  although 
the  language  of  the  covenant^  be  that  of  a  joint  covenant. 

The  defendant  and  one  G.^  covenanted  for  themselves,  and 
for  each  of  them^  with  the  plainti£f  and  one  C.  to  receive 
rents  due  to  the  plaintiff  and  C.  in  Ireland,  and  also  that  they 
and  each  of  them  would  pay  a  moiety  thereof  to  each  of 
them,  the  plaintiff  and  C. ;  in  covenant  by  plaintiff  against 
defendant  alone  for  the  recovery  of  plaintiff's  moiety,  the 
breach  assigned  was,  that  although  defendant  and  6.  had  re- 
ceived 7000/.  neither  the  defendant  nor  G.  had  paid  a  moiety 
to  the  plaintiff:  on  motion,  in  arrest  of  judgment,  it  was 
holden,  1st.  that  the  covenant  being  to  pay  a  moiety  to  each, 
the  interest  was  several,  and  consequently  the  action  was  well 
brought  by  the  plaintiff  alone.  2ndly,  that  the  defendant 
had  covenanted  for  the  acts  of  his  companion,  as  well  as  for 
his  own  acts,  and  consequently  that  the  action  was  well 
brought  against  the  defendant  and  the  breach  well  assigned. 
So  where  by  deed  reciting  the  grant  of  two  distinct  annuities, 
to  A.  and  B.  during  the  life  of  the  grantors,  and  the  survivor, 

c  SliDgsby's  Case,  on  error,  Exch.  Ch,  d  JameiT.  Emeiyand  Qiidde,  STaun- 

6  Rep.  18  b.  3  Leon.  160.  161.  S.  C.  ton/ 245. 

Lane  y.  Drinkwater,  1  C  M.  &  R.  e  Lilly  v.  Hodges,  8  Mod.  166.Str.553. 

599.  S.  C.  S.  C. 


holden,  that  several  covenantees  must  sue  severally  in  respect  of 
their  several  interests,  and  that  they  could  not  maintain  a  joint 
action. 

(16)  When  it  appears  on  the  face  of  the  declaration,  that  each  of 
the  covenantees  is  to  have  a  several  interest  or  estate,  then  the  addi- 
tion of  the  words  "with  each  of  them"  will  make  the  covenant  seve- 
ral in  respect  of  ther  several  interests ;  as  if  one  by  indentm^  demise 
Blackacre  to  A.  and  Whiteacre  to  B.  and  covenant  with  each  of 
them,  that  he  is  lawful  owner  of  both  the  said  acres ;  then,  in  respect 
of  the  several  interests,  the  covenant  by  those  words  is  made  several, 
5  Rep.  19.  a. 
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it  was  witnessed  that  C.  covenanted  with  A«  and  B.  to  pay 
the  annuities  or  either  of  them,  when  the  grantors  should 
make  defeult  in  payment.  A.  died;  it  was  holden',  that 
although  regarding  only  the  language  of  the  covenant,  it 
would  appear  to  be  a  joint  covenant;  yet  the  interest  of  the 
covenantees  was  several,  each  having  a  distinct  interest  in  the 
annuity  payable  to  him;  and  consequently  that  an  action 
was  well  Drought  by  the  executor  of  that  covenantee  whose 
annuity  was  in  arrear.  If  a  lease  be  granted  to  A.  and  B.s^ 
to  commence  at  a  future  day,  and  A.  and  B.  jointly  and  seve- 
rally covenant  for  the  performance  of  certain  acts,  and  A.  dies 
before  the  day,  the  covenant  being  joint  and  several,  will  be 
binding  on  the  executors  of  A.  although  the  interesse  termini 
survive  to  B.  Where  the  interest  of  the  covenantees  is  joint^, 
if  any  of  them  die,  the  action  must  be  brought  by  the  sur- 
vivors averring  the  deaths  of  their  companions  (17).  As  where 
A.  by  indenture,  covenanted  with  B.  and  C,  that  he  (A.) 
would  enter  into  a  bond  to  pay  B.  a  sum  of  money  on  a  cer- 
tain day :  B.  died ;  B.'s  administrator  brought  covenant ;  it 
was  adjudged,  that  it  did  not  lie ;  for,  although  the  money 
was  to  be  paid  to  B.,  who  was  dead,  yet  he  who  survived 

f  Withers  ▼.  Bircham,  3  B.  ft  C.  254.    h  Rolls  v.  Yate,  YelT.  177.     1  Bulstr. 
g  Bnys  ▼•  Donithorn,  2  Burr.  1190.  25,  6.  S.  C.    Judgment  affirmed  oa 

error. 


(17)  If  one  named  as  covenantee  in  the  deed  did  not  execute,  in 
an  action  brought  by  his  companions,  it  ought  to  be  so  averred. 
Vernon  V.  Jeffiarys,  Str.  1146.  7  Mod.  358.  Svo.  ed.  S.  C.  more 
folly  reported.  All  joint  covenantors,  who  may  sae,  most  sue ;  and 
joint  covenantors  may  sue,  although  they  have  not  sealed ;  in  such 
case,  therefore,  the  mere  averment  of  non  execution  is  not  sufficient. 
Petrie  v.  Bury,  3  B.  and  C.  353.  Covenant  lies  on  a  deed  of  com- 
position with  creditors,  by  one  of  two  partners*  who  signs  the  deed 
in  the  name  of  the  firm,  and  sets  his  sc»l  thereto  for  the  payment  of 
an  instalment  due  on  a  partnership  debt ;  for  the  other  partner,  not 
being  a  party  to  the  deed,  cannot  join  in  covenant.  Metcalfe  v.  Ry^ 
croft t  6  M.  and  S.  75.  If  an  indenture  is  made  between  A.  and  B. 
on  the  one  part,  and  C.  and  D.  on  the  other,  and  there  are  covenants 
on  each  side,  and  A.  alone  seah  on  the  one  part,  and  C.  and  D.  on  the 
other ;  but  it  is  expressed  throughout  the  indenture,  that  A.  and  B. 
covenant  and  are  covenanted  with,  in  such  a  case  A.  and  B.  may 
join  in  an  action  against  C.  and  D.  for  a  breach  of  one  of  the  cove- 
iiants,  CIomM  v.  Heidey,  2  Roll.  Abr.  Traits.  (F.)  2,  cited  by  Parke,  J. 
in  Rose  v.  Poulton,  2  B.  and  Ad.  830,  in  which  case  it  was  decided, 
.(ihat  when  there  had  not  been  a  total  fieulare  of  consideration^  a  cove- 
nantee, who  had  not  executed  the  deed,  might  sue* 
voi»l«  2  H 
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and  WES  party  to  the  indenture  ought  to  sue;  for  B,  and  the 
survivor  make^  as  to  this  purpose^  but  one  person ;  as  if  a 
bond  is  made  to  three  to  pay  money  to  one  of  them,  aU 
ought  to  join  in  the  suit :  for  they  are  all  as  one  obligee : 
and  if  he  who  ought  to  have  the  money  dies,  the  survivors 
must  sue ;  although  they  have  not  any  mterest  in  the  sum 
contained  in  the  condition :  so  in  this  case,  the  money  pay- 
able to  B.,  in  his  life-time,  being  to  be  obtained  by  suit  on 
this  indenture,  an  action  cannot  be  brought  thereon,  except 
by  those  who  are  parties  during  their  Iives,.and  after  their 
death  by  the  executor  or  administrator  of  the  survivor.  So 
where  Rt«  Mackreth  for  himself,  and  the  defendant  as  his 
surety  ^,  jointly  and  severally  oovenanted  with  J.  Anderson, 
his  executors,  administrators,  and  assigns,  and  also  with  E. 
Wyatt  and  her  assigns,  that  he  (Mackreth)  would  pay  to 
Anderson,  his  executors,  and  administrators,  an  annuity 
during  the  life  of  E.  Wyatt ;  Anderson  died  intestate,  and  an 
action  was  brought  by  his  administrator  against  the  defendant 
on  the  covenant  assigning  as  a  breach  the  non-payment  of 
the  annuity.  On  demurrer ,  it  was  holden,  that  the  covenant 
being  both  to  Anderson  and  Wyatt  for  the  same  thing,  al- 
though the  benefit  were  only  to  Wyatt,  yet  both  had  a  legal 
interest  in  the  performance  of  it,  and  tl^refore,  such  interest 
being  joint,  during  the  lives  of  both,  on  the  death  of  one,  il 
survived  to  the  other. 

The  reversion  of  lands  demised  by  indenture  to  the  de- 
fendant for  years  ^,  was  conveyed  to  A.  and  B.  and  the  heirs 
of  B.,  in  trust  for  A.  and  his  heirs ;  A.  brought  an  action 
against  defendant,  on  a  covenant  to  repair  contained  in  the 
lease,  stating  his  title  as  before  mentioned :  on  demurrer,  it 
was  holden,  1st.  that  A.  and  B.  were  joint  assignees  of  the 
reversion,  tiiie  effect  of  which  was,  that  the  defendant's  cove- 
nants became,sby  operation  of  law,  contracts  with  A.  and  B. 
jointly,  and  that  all  causes  of  action  to  them  arising  out  of 
those  contracts  must  follow  the  nature  of  the  contracts,  and 
must  accrue  to  A.  and  B.  jointly :  2nclly.  That  on  general  de- 
murrer, it  could  not  be  intended  that  B.  the  joint  covenantee 
was  dead,  in  order  to  sustain  the  declaration ;  that  plaintiff 
ought  to  have  shewn  what  was  necessary  to  make  out  his 
title,  and  having  by  his  own  statement  given  the  legal  estate 
to  himself  and  another,  he  ought  to  have  taken  upon  himself 
the  burthen  of  divesting  that  legal  estate  in  the  other,  and 
vesting  it  in  himself;  he  should  therefore  have  averred  that 

i    Anderson,  administratory  ftc.  against    k  Scott  v.  Godwin,  1  Bos.  «od  Pal.  07. 
Martindale,  1  East's  R.  497. 
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B.  was  dead.  From  the  preceding  cases  of  Anderton  v.  Mar* 
tindale  and  Scott  v.  Qodwin^  it  appears,  that  if  the  objection 
on  the  ground  of  other  covenantees  not  being  joined  as  plain- 
tiffs, arises  on  the  face  of  the  declaration,  the  defendant  may 
take  advantage  of  it  by  demurrer,  and  according  to  Slingsby's 
case,  by  writ  of  error  (18).  The  defendant  covenanted*,  that 
he  wouLd  not  agree  for  liie  taking  the  farm  of  the  excise  of 
beer  and  ale  for  the  county  of  York,  without  the  consent  of 
the  plaintiff  and  another;  and  the  plaintiff  alone  brought 
this  action  of  covenant,  and  assigns  for  breach,  the  defendant's 
agreeing  for  the  said  excise,  wit£out  his  consent;  upon  which 
the  plaintiff  had  a  verdict,  and  one  thousand  pounds  dama^ 
given.  The  court  were  of  opinion,  that  here  was  no  jomt 
interest,  but  that  each  of  the  covenantees  might  maintain  an 
action  for  his  particular  damages,  or  otherwise  one  of  them 
might  be  remediless :  for,  suppose  one  of  them  had  given  his 
consent  that  the  defendant  should  ftrm  this  excise,  and  had 
secretly  received  some  satisfiiction  or  recompense  for  so  doing, 
is  it  reasonable  that  the  other  should  lose  his  remedy,  who 
never  did  consent  ?  A.  and  Bj^  and  each  of  them  by  in* 
denture,  granted  an  annuity,  and  B.  covenanted  that  A.  and  B. 
would  duly  pay  the  same;  to  an  action  for  non-payment 
against  B.,  he  pleaded  that  A.  at  the  time  of  the  making  of 
the  indenture  was  an  infant,  whereby,  and  according  to  the 

1  WUkinton  ▼.  Lloyd,  2  Mod.  82.  m  OiUow  t.  LUlie,  1  N.  C.  695. 


(18)  Where  there  are  several  covenantees,  and  one  of  them  only 
brings  an  action,  without  averring  in  the  declaration  that  the  others 
are  dead ;  the  defendant  may  either  take  advantage  of  it  at  the  trial, 
•8  a  variance  on  the  plea  of  non  est  factum,  Seijeant  Williams, 
1  Saunders,  154  n.  (1),  or  he  may  crave  oyer,  and  demur  generally. 
Bull.  N.  P.  158.  and  per  Lee,  C.  J.  in  Venum  v.  Jefferiea,  7  Mod. 
360.  8vo.  ed.  In  EccleHon  v.  Ciipshmm,  1  Saund.  153.  the  objee- 
tion  having  been  taken  in  arrest  of  judgment,  the  plaintiff  discon- 
tinued. N.  Wliere  there  are  two  covenantors  and  one  only  is  sued, 
the  defendant  must  take  advantage  of  the  omission  by  plea  in  abate- 
ment. Per  Lee,  C.  J.  in  Vernon  v.  Jeferies,  7  Mod.  360.  8vo.  edit. 
See  ante,  n.  17.  But  by  stat.  3  &  4  W.  4.  c.  42.  s.  8.  no  plea  in 
abatement  for  the  non  joinder  of  any  person  as  a  co-defendant  shall 
be  allowed  in  any  court  of  common  law,  unless  it  shall  be  stated  in 
such  plea,  that  such  pereon  is  resident  within  the /jurisdiction  of  the 
•court,  and  unless  the  place  of  residence  of  such  person  shall  be  stated 
with  convenient  certainty  in  affidavit  verifying  such  plea.  Plaintiff 
may  reply,  the  discharge  of  such  person  by  bankruptcy  and  certificate, 
or  under  insolvent  act.     lb.  s.  9. 

2H2 
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fltatate,  the  indenture  was  void;  on  demnrrer^it  was  holdeii 
that  B.  was  liable. 


4.  Of  Void  and  Illegal  Covenants. 

Although  the  law'^,  from  the  deUberation  and  solemnitf 
which  accompanies  the  execution  of  a  deed,  presumes  a  con* 
sideration,  and  delivers  the  covenantee  from  the  necessity  of 
proving  it^  yet  that  doctrine  applies  only  where  the  deed  is 
good  on  the  face  of  it;  for  a  consideration  cannot  be  presumed 
to  support  a  deed  which  is  void  on  the  face  of  it.  Hence 
where  in  covenant  the  plaintiff  declared,  that  defendant,  being 
single  and  unmarried  °,  by  deed  promised  the  plaintiff,  (she 
being  sole  and  unmarried,)  that  he  would  not  marry  with  any 
other  person  except  herself,  and  if  he  should  marry  with  any 
other,  then  he  agreed  to  pay  plaintiff  a  certain  sum  of  money 
within  a  fixed  time  afler  such  marriage ;  the  declaration,  after 
averring  that  defendant  had  married  another  person,  assigned 
for  breach  the  non-payment  of  the  money :  it  was  adjudged, 
after  motion  in  arrest  of  judgment,  in  B.  R.  4  Burr.  2225., 
and  afterwards  ^in  the  Exchequer  Chamber,  on  writ  of  error, 
14th  November,  1769,  (see  notes  of  opinions  and  judgments 
by  Wilmot,  C.  J.  p.  364),  that  this  covenant  not  to  marry 
an^  body,  except  a  person  who  was  not  obUged  to  marry, 
bemg  to  every  purpose,  the  same  as  a  general  restraint,  and 
being  unsupported  by  any  consideration,  the  principle  of 

JmbUc  utility  interposed,  and  forbad  the  sustaining  an  action 
or  the  breach  of  it.  A  covenant  by  a  husband  to  pay  to 
trustees  a  certain  annual  sum  P,  by  way  of  separate  mainte- 
nance for  his  wife,  in  case  of  their  future  separation,  with  the 
consent  of  such  trustees  or  their  executors,  is  valid  in  law. 
But  where,  on  the  face  of  the  deed,  it  appeared  that  the  par- 
ties contemplated  present  cohabitation  and  future  separation, 
the  deed  was  holden^  to  be  void.  So  where  a  deed  was  made 
between  husband,  wife,  and  a  trustee,  providing  a  separate 
maintenance  for  llie  wife,  and  purporting  to  be  made  in  con- 
templation of  an  immediate  separation,  but  in  fact  no  sepa- 
ration then  took  place,  nor  was  intended  to  take  place  at  that 
time,  it  was  holden  ',  that  the  deed  was  void. 

A  covenant  by  a  fiiend  of  a  bankrupt  to  pay  all  his  credi- 

a  Lowe  v.  Peen,  4  Burr.  2225.    Wil-  p  Rodney  v.  Cluimbera,2  East*sR.  283L 

mot,  364.  S.  C.  q  Duiant  v.  Titley,  7  Price,  577. 

o  Lowe  V.  Peen,  4  Burr.  2225.    Wil-  r  Hindley  v.  M.  of  Westmeath,  6  B, 

mot,  364.  S.  C.  cited  in  Qibson  v.  and  C.  200. 
Dickie,  3  M.  and  S.  463. 
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tors  their  fall  debts  ^  io  consideration  thaf  they  vnJl  not  pro- 
ceed any  further  under  the  commission^  is  good  in  law.— - 
A  covenant  with  a  lessor  of  premises  in  a  parish  to  indem- 
nify the  parish  against  any  paupers,  which  the  covenantor 
may  cause  to  be  settled  in  it,  is  valid  ^. 

Where  the  principal  act  to  be  performed,  as  conveying  an 
estate,  granting  a  lease,  &c.  is  void,  relative  and  dependent 
covenants  are  void  also ;  as  where  A.  being  possessed  of  a 
term  ^,  granted  to  B.  so  much  of  the  term  as  should  be  unex- 
pired at  the  time  of  his  death,  and  covenanted  for  B.'s  quiet 
enjoyment:  the  lease  being  void  for  uncertainty,  the  cove- 
nant was  holden  void  ako.  But  where  a  covenant  is  a  dis- 
tinct, separate,  and  independent  covenant,  not  referring  to  the 
estate  intended  to  be  granted,  nor  waiting  upon  it ;  in  that 
case,  although  no  estate  is  granted,  yet  the  covenant  will  be 
valid  (19).  As  where  in  covenant*,  the  plaintiff  declared, 
that  defendant,  by  deed,  granted  to  plaintiff  in  fee,  provided 
that  if  the  grantor  paid  so  much  money,  it  should  be  lawful 
for  him  to  re-enter,  and  that  defendant  covenanted  to  pay  the 
money  to  plaintiff,  and  breach  assigned  for  the  non-pavmentof 
the  money.  After  judgment  by  default  and  writ  of^^  inquiry 
executed,  it  was  objected,  that  nothuig  passed  by  the  deed 
for  want  of  enrolment,  which  was  admitted;  and  hence  it 
was  inferred,  that  the  covenant  was  void.  But  Holt,  C.  J.. 
said,  that  it  was  not  material  whether  any  estate  passed;  for 
the  covenant  to  pay  the  money  was  a  distinct,  separate,  and 
independent  covenant.  So  where  a  rector  granted  an  annuity 
out  of  his  benefice  y,  which  is  void  by  stat.  13  Eliz.  c.  20, 
and  in  the  same  deed  covenanted  personally  to  pay  the  renfc- 
charge :  it  was  holden,  that  although  the  statute  avoided  the 
security  of  the  rent-charge  upon  the  living,  yet  it  <Kd  not 
affect  the  personal  covenant.  So  though  a  bill  of  sale  for 
transferring  the  property  in  a  ship,  by  way  of  mortgage,  may 
be  void*,  as  such,  for  not  reciting  the  certificate  of  registry, 
as  was  required  by  stat.  26  6.  3.  c.  60.  s.  17-  yet  the  mort- 

•  Kaye  v.  Bolton,  6  T.  R.  134.  x  Northcote  v.  Underbill,  Salk.  199. 

t   Walsh  y.  Fussell,  6  bingh.  163.  y  Mouys  v.  Leake»  8  T.  R.  411. 

u  Caponhuistv.Caponhurit,T.Raym.  z  Kerrison  y.  Cole,  8  East,  231. 
27.     1  Lev.  45.  fr.  C. 


(19)  When  that  which  is  good  and  that  which  is  void  are  put 
together  in  the  same  g^nt,  the  common  law  makes  sach  a  construc- 
tion, that  the  grant  shall  be  good,  for  that  which  is  good ;  and  void^ 
for  that  which  is  void.  Per  Hutton,  J.  Ley's  Rep.  79.  cited  by 
Lawrbice,  J.  6  East,  236. 
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gagor  may  be  sued  on  a  ocdlatend  covenant,  for  tiie  payment 
of  the  money  contained  in  the  same  deed.  In  like  manner, 
although  a  covenant  by  the  lessee  for  pbyment  of  the  property 
tax,  and  for  indemnifying  the  landlord  from  it,  \ra8  void  by 
Stat,  46  Geo.  3.  c.  65.  s.  115.  195. ;  yet  that  would  not  avoid 
other  independent  covenants  in  the  lease,  such  as  the  covenant 
for  the  payment  of  the  rent  K 

Where  A.  covenants  not  to  do  an  act^,  which  it  was  then 
lawful  to  do,  and  a  subsequent  statute  compels  him  to  do 
such  act,  this  statute  extinguishes  the  covenant ;  but  if  A. 
covenants  not  to  do  an  act  then  unlawful,  and  a  subsequent 
statute  makes  it  lawful  to  do  the  act,  the  covenant  is  not  ex- 
tinguished. 

The  assijniee  of  a  void  lease  cannot  maintain  an  action  for 
a  breach  ot  any  of  the  covenants  contained  in  the  lease :  te- 
nant in  tail  demised  land  for  99  years  ^,  and  covenanted  for 
himself  and  his  executors  for  the  quiet  enjoyment  of  the 
lessee.  The  tenant  in  tail  died  without  issue.  Soon  after 
his  death,  the  lessee  assigned  to  the  plaintiff,  who  entered, 
but  shortly  after  was  ejected  by  the  remainder  man,  where- 
upon the  plaintiff  brought  an  action  against  the  executors  of 
the  tenant  in  tail  for  a  breach  of  the  covenant ;  but  it  was 
holden,  that  it  would  not  lie :  for  the  lease  being  void  at  the 
time  of  assignment,  no  interest  passed  under  it. 

In  covenant  ^,  the  plaintiff  dedared,  that  by  deed  made  be- 
tween her  a$  attorney  /or  L  8.  on  the  one  part,  and  the 
defendant  on  the  other  part,  she  demised  a  house  to  the  de- 
fendant, and  that  he  covenanted  (not  saying  with  the  plaintiff) 
to  pay  the  rent  to  I.  S.  and  then  assigned  a  breach  in  non- 

Syment  of  rent,  to  the  damage  of  the  plaintiff  (the  attorney). 
1  demurrer,  it  was  objected  that  the  lease  was  void,  and 
that  an  action  could  not  be  maintained  upon  it,  espedally  by 
the  plaintiff,  who  was  the  attorney  only,  and  to  whom  the 
rent  was  not  reserved ;  neither  was  there  any  covenant  with 
the  plaintiff,  the  words  being  general,  that  he  covenanted  to 
pay  the  rent  to  I.  S. ;  that  the  power  was  not  pursued  by  a 
lease  in  the  name  of  the  attorney,  for  it  ought  to  have  been 
in  the  name  of  the  principal  ^  The  court  gave  judgment  for 
the  defendant,  observing  that  in  a  good  lease  the  rent  might 
be  reserved  to  a  stranger  who  was  not  a  party  to  the  deed, 

a  Gkukell  v.  King»  1 1  East,  165.  recog-    b  Dyer,  27.  pi.  278.  Salk.  19S. 
nized  in  Wigg  y.  Shuttleworth,  13    c  Andrew  v.  Pearce,  1  Bos.  andPul.N. 
East,  S7.    See  also  Fuller  y.  Abbot,        R.  1.58. 
4  Taut.  10&.  d  Frontin  v.  Small,  Str.  700. 

e  0  Rep.  76  b. 
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but  not  in  the  present  case  where  the  deed  was  void ;  that 
the  deed  being  void,  so  as  not  to  pass  any  interest  in  the  land, 
it  was  but  just  that  it  should  be  void  as  to  the  reservation  of 
rent,  espeaally  where  the  covenant  was  not  tvUh  theplaintiffy 
and  where  the  rent  was  not  reserved  to  her. 


5.  Of  the  Covenant  for  quiet  Ef^'oymeni. 

A  general  covenant  for  quiet  enjoyment  does  not  extend  to 
tortious  entries  by  a  straneer'.  This  opinion  prevailed  at  an 
early  period  of  our  law,  for  in  the  Year  Book,  26  H.  8.  3  b. 
we  nnd  the  following  case :  A  man  made  a  lease  for  years  by 
indenture,  and  by  a  clause  in  that  lease  covenanted  to  warrant 
the  demised  premises  during  the  term  of  the  lessee :  after* 
wards  the  lessee  was  ousted  by  one  who  had  not  any -right  to 
the  premises;  and  the  question  was,  whether  the  lessee 
should  have  writ  of  covenant  against  the  lessor  or  not :  and 
Englefield,  J.  said,  ''The  lessee  shaU  not  have  writ  of  cove* 
nant  against  his  lessor  where  he  is  ousted  by  wrong,  for  he 
may  have  writ  of  trespass  or  efectione  fimuB  against  him  who 
ousted  him ;  but  if  he  was  ousted  by  one  who  had  title  parar- 
mount  against  him,  as  in  that  case  he  cannot  have  any  re« 
medy  [against  the  person  ousting  him,]  he  may  have  writ 
of  covenant  against  the  lessor  by  force  of  the  warranty :  quod 
Jitii  conceuum  per  pbtaors/'  (30). 

The  doctrine  laid  down  in  the  foregoing  case  is  not  con- 
fined to  covenants  in  leases  for  years,  for  in  Dudley  v.  FoUiotty 
3  T.  R.  584.  it  was  adjudged>  tliat  a  general  covenant  in  a 
conveyance  of  lands  in  fee,  that  the  grantor  had  legal  title^ 
and  uiat  the  grantee  might  peaceably  enjoy  the  premises 
without  the  interruption  of  the  grantor  and  his  heirs,  or  any 
other  person,  did  not  extend  to  the  acts  of  wrong  doers ;  but 
only  to  the  acts  of  persons  claiming  by  a  legal  title.  The 
distinction  taken  in  these  cases  illustrates  the  reason  of  the 
following  rule,  viz.  that  in  actions  for  breach  of  a  general 

f  Davie  t.  Sacheverell,  adjudged  on        (V.)  pi.  7.    Hayei  v.  Bickentaff,  E» 
demurrer.    1  Roll.  Abr.  Condition,        21  Car.  2.  Vaug.  119. 


(20)  Se«  also  22  H.  6.  62  b.  pi.  26.  26  H.  8.  3.  b.  pi.  11.  F.  N. 
B.  342.  ed.  4to.  to  the  eame  effect. 
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covenant  for  quiet  enjoyment,  it  is  essentiaUy  necessary  that 
it  should  appear  on  the  face  of  the  declaration,  that  the  CTic- 
tion  was  made  by  a  person  claiming  by  a  legal  title.  In 
Tisdale  v.  Sir  W.  Essex,  Hob.  34.  in  an  action  on  a  covenant 
in  a  lease  for  years,  for  enjoyment  during  the  term^  the 
breach  assigned  was^  that  one  H.  Elsing  entered  upon  the 
plainti£f  and  ejected  him.  The  question  on  demurrer  was, 
whether  the  ejectment  by  Elsing  being  taken  to  be  by  wrong, 
because  no  tide  was  laid  in  him,  should  be  adjudged  a  breach 
of  covenant ;  the  court  was  of  opinion  that  it  should  not  be  so 
adjudged. 

From  the  following  cases  it  may  be  collected  in  what  man- 
ner the  averment  of  title  in  the  party  evicting  ought  to  be 
made,  in  assigning  the  breach  of  covenant.  In  an  action 
on  a  covenants  in  a  lease  for  quiet  enjo3rment,  the  breach  as- 
signed was,  that  at  the  time  of  the  demise  to  the  plaintiff,  one 
J.  B.  Pierson  had  lawful  right  and  tide  to  the  premises,  and 
hadmg  such  lawful  right  and  title,  entered  and  ejected  plain- 
tiff. On  special  demurrer  to  the  declaration,  it  was  objected, 
that  the  plaintiff,  in  alleging  the  eviction,  ought  to  have 
shewn  the  tide  of  J.  B.  Pierson,  or  at  least  it  should  have 
been  averred,  that  J.  B.  Pierson  had  such  a  tide  as  was  in- 
consistent with  the  plaintiff's  tide  to  possess  these  premises; 
that  though  it  was  alleged,  that  J.  B.  P.  had  lawful  right  and 
tide  to  the  premises,  he  might  only  have  had  a  tide  to  re- 
cover in  a  real  action,  and  not  a  right  of  entry ;  and  that  the 
mischief  to  be  apprehended  from  diis  loose  mode  of  pleading, 
was,  that  it  might  give  a  cover  to  an  eviction  by  collusion  (21). 
The  court  overruled  the  objections,  and  gave  judgment  for 
the  plaintiff;  Lord  Kenyon,  C.  J.  observing,  that  if  the  decla- 
ration was  certain  to  a  common  intent,  it  was  sufficient ;  that 
it  would  be  doing  violence  to  the  words  to  say,  that  the  law- 
ful right  and  tide,  which  it  was  stated  J.  B.  P.  had,  did  not 
legalize  his  entry ;  that  the  fair  import  of  the  words  was,  that 
he  had  lawful  right  and  tide  to  do  that  which  he  did.  Bul- 
ler,  J.  said,  that  when  it  was  stated  ^^  that  the  party  having  a 
lawful  right  and  tide  entered,'^  it  was  the  same  as  saying, 
"  He  entered  by  lawful  right  and  tide.''  In  the  preceding 
case  the  objection  "  that  the  tide  of  the  party  evicting  was 

g  Foster  v.  Pienon,  4  T.  R.  617. 


(21)  Another  objection  was  taken,  viz.  that  it  was  not  stated,  that 
the  plaintiff  was  evicted  by  legal  process ;  but  this  objection  was 
abandoned^  the  precedents  being  against  it. 
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not  particularly  set  forth^^  was  not  pressed  upon  the  court; 
but  in  Hodgson  v.  the  East  India  Company ^  8  T.  R.  278. 
this  objection  recurred^  and  the  attention  of  the  court  was 
directed  to  it ;  but  it  was  overruled^  notwithstanding  a  con- 
trary decision  on  error  in  the  Exchequer  Chamber^  in  White 
T.  EwcTy  Cro.  Elis.  823. ;  and  Lord  Kenyon,  C.  J.  delivering 
the  opinion  of  the  court,  said^  that  to  compel  the  plaintifF  to 
set  forth  the  particulars  of  the  titie  of  the  person  wno  entered 
on  him^  would  impose  insuperable  difficulties  on  him ;  for 
the  knowledge  of  those  particulars  could  not  be  acquired,  ex- 
cept by  an  inspection  of  title-deeds,  to  which  plainti£f  could 
not  have  any  access.  It  must  be  observed,  however^  that 
although  it  be  not  necessary  to  set  forth  the  particulars  of 
the  title  of  the  party  evicting,  yet  room  must  not  be  left  for 
any  intendment,  that  such  titie  is  derived  froua  the  plaintiff; 
for  where  defendant^,  by  fine  9ur  concessit y  granted  certain 
lands  to  plaintiff  for  years,  and  warranted  tiie  same  against 
all  men  during  the  term ;  in  an  action  of  covenant  on  this 
warranty,  the  breach  assigned  was,  that  one  S.  after  the 
commencement  of  the  term,  and  during  the  term,  having  law- 
ftd  right  and  tide  to  the  premises,  entered  and  ejected  plain- 
tiff: defendant  tendered  issue  on  the  ejectment;  after  verdict 
for  plaintiff,  it  was  moved  in  arrest  of  judgment,  that  the 
breach  was  not  well  assigned ;  because  S.  might  have  had,  at 
the  time  of  his  entry,  a  lawftd  right  and  titie  to  the  premises 
imder  the  plaintiff  himself:  and  as  it  was  not  stated  in  the 
declaration,  that  S.  had  title  to  the  premises  before  the  fine 
was  levied,  it  should  be  intended,  that  he  had  a  right  to  the 
premises,'  at  the  time  of  his  entry,  by  a  puisne  titie,.to  which 
the  covenant  of  defendant  did  not  extend.  The  court  (a6- 
sente  Kelynge,  C.  J.)  held  that  the  breach  was  not  well 
assigned.  So  in  an  action  against  executors  *,  (in  their  own 
right,)  who  had  assigned  a  lease  belonring  to  tiieir  testator 
by  way  of  mortgage,  and  had  covenanted  for  good  titie  and 

Suiet  enjoyment  of  the  plaintiff,  without  disturbance  firom 
iiem  or  any  other  p^on ;  the  breach  assigned  was,  that  the 
plaintiff  was  evicted  in  consequence  of  a  judgment  in  eject- 
ment, by  one  Yates,  having  law/id  title  to  the  premises*  On 
special  demurrer  it  was  objected,  that  it  did  not  stppear  that 
Yates's  titie  commenced  by  any  act  of  the  defendants^  or 
prior  to  the  assignment  made  by  them  to  the  plaintiff,  who 
might  therefore  have  been  evicted  by  means  of  some  act  done 
by  Iwmsejf  since  the  assignment.  Judgment  for  the  defen- 
dants. 

h  Wotton  ▼.  Hele,  2  Stund.  177.  i  Noble  ▼.  Kioff  ft  Smith,  1  H.  Bl.  34« 
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This  intendment,  viz.  tint  the  title  of  the  pvty  eviuiiiig 
was  derived  from  the  jdaintiff,  may  be  precluded  bj  averring, 
(if  the  &cts  of  tiie  case  wairant  soch  an  avennent)  that  the 

Eerson  evicting  entered  by  lawful  title,  which  accrued  to 
im  before  the  date  of  the  conveyance  to  the  plaintiff  (22), 
as  in  Buckly  v.  WiUiamt,  3  Lev.  325.  Covenant  upon  ar- 
ticles, whereby  defendant  covenanted  tiiat  plaintiff  should 
Suietiy  enjoy  a  dose,  and  that  one  Knolls  (who  had  a  titie  to 
[le  premises  by  virtue  of  a  certain  lease  to  him  tiiereof^ 
made  be/are  the  making  of  the  articles  aforesaid,)  entered 
upon  the  plaintiff  and  expdled  him.  After  verdict  for  plain- 
tiff, it  was  moved  in  arrest  of  judgment,  that  the  bieadi 
was  not  well  assigned ;  because  plaintiff  did  not  shew  what 
titie  Knolls  had ;  and,  perhaps,  the  title  which  he  had  was 
under  the  plaintiff;  but  the  objeotion  was  overruled ;  for  the 
tide  of  Knolls  could  not  be  supposed  to  be  under  the  plaintiff; 
for  the  declaration  states,  that  Knolls  had  a  titie  by  virtue  of 
a  demise  made  to  him  before  the  making  of  the  articles  to  the 
plaintiff,  and  let  the  titie  be  derived  from  whom  it  will,  yet 
being  before  the  articles  made  with  the  plaintiff,  the  covenant 
is  broken.  The  preceding  remarks  have  been  confined  to  the 
cases  of  general  covenants  and  evictions  by  straneers ;  but  in 
cases  where  the  covenant  is  particular,  as  against  mterruption 
by  the  grantor  or  lessor,  or  by  any  person  expressly  named ; 
upon  the  eviction  of  the  covenantee  by  tiie  grantor  or  lessor, 
or  by  the  person  expressly  named,  it  is  not  necessary  for  the 
plaintiff  to  aver  titie  in  the  party  evicting. 

In  covenant'^,  the  declaration  stated  that  the  defendant 
granted  a  messuage,  with  the  appurtenances,  to  plaintiff  in 
fee,  and  covenanted  for  plaintiff^s  quiet  enjoyment  thereof, 
without  the  lawful  let,  entry,  eviction,  or  interruption  of  the 
defendant :  and  assigned  for.  breach,  tiiat  defendant  hindered 
plaintiff  in  the  enjoyment  of  a  pew  appurtenant  to  the  mes- 
suage ;  on  general  demurrer  it  was  objected,  that  the  injury 
complained  of  ought  to  be  the  subject  of  an  action  of  tres- 
is Lloyd  T.  Tomkies,  1  T.  R.  67] . 


(22)  Or  by  averring  that  at  the  time  of  the  demise  to  the  plain- 
tiff, the  •  parly  evicting  had  lawful  title ;  as  was  done  in  Foster  ▼. 
Pierson,  4  T.  R.  617.  and  ante,  p.  472,  or  that  the  party  ericting 
entered  by  virtue  of  a  title  theretofore  made,  hy,  /rom,  and  wukr  tie 
defendant,  as  was  done  in  Hodgson  v.  East  India  Company,  8  T.  R. 
278.  But  merely  averring  that  J.  S.  entered  claiming  titie  from  the 
defendant,  is  not  sufficient,  Aleyn,  38.  Eeles  v.  Lambert. 
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pasS;  but  could  not  be  the  foundation  of  this  action ^  the  cove- 
nant being  against  all  lawful  disturbance :  to  this  it  was  an- 
swered^ that,  where  the  breach  complained  of  was  the  act  of 
the  covenantor^  any  interruption  was  sufficient  to  support 
this  action  against  him.  Judgment  for  the  plaintiff;  Ash- 
hurst,  J.  observing,  that  it  was  not  necessary  that  the  party 
against  whom  the  action  was  brought  should  have  a  title ;  it 
was  sufficient  if  he  did  the  act  under  a  claim  of  title ;  that  in 
this  case  the  act  itself  asserted  a  title;  for  the  defendant 
locked  up  the  pew,  which  was  as  strong  an  assertion  of  right 
as  could  well  be  imagined.  So  where,  in  covenant^,  the 
plaintiff  set  forth  a  covenant,  which  recited  that  defendant 
nad  sold,  to  the  plaintiff^s  testator,  goods  which  had  been 
seised  by  one  BeU,  and  therefore  de^ndant  covenanted  to 
plaintiff's  testator,  to  save  him  harmless  from  any  costs  or 
damages  relating  to  such  seisure,  and  then  assigned  for  breach, 
that  the  said  Bell  had  seised  the  goods  under  pretence  of  a 
debt  due  from  defendant  to  him,  touching  which  seizure  tes- 
tator was  put  to  great  expense,  which  detendant  neglected  to 
pay.  It  was  objected,  that  the  covenant  did  not  extend  to 
tortious  acts,  for  which  the  plaintiff  had  a  remedy,  and  there- 
fore the  title  of  Edward  Bell  ought  to  have  been  set  forth ; 
that  ^^  having  lawful  title''  was  not  sufficient;  that  here  it  was 
only  said  "  under  pretence,''  which  was  not  so  strone.  The 
counsel  for  the  plamtiff  admitted  it  to  be  a 'general  nde,  that 
the  plaintiff^ must  shew  a  title  in  the  disturber;  but  insisted 
that  that  rule  extended  only  to  the  case  of  a  general  covenant, 
and  not  where  it  was  particular  against  the  acts  of  particular 
persons ;  for  in.  that  case  it  comprehended  even  tortious  acts. 
And  by  the  court :  This  pretence  of  Bell's  being  recited  in 
the  covenant,  shews  it  was  meant  as  a  security  against  it  in 
all  events ;  and  though  it  should  be  tortious^  yet  being  parti- 
cular, it  falls  within  the  distinction  that  has  been  well  taken. 
Adjourned,  and  Hil.  T.  following,  judgment  for  plaintiff,  de- 
fendant's counsel  declining  to  argue  it. 

The  result  of  the  foregoing  cases  b,  that  where  a  person 
covenants  to  indemnify,  against  all  persons,  this  is  but  a  co- 
venant to  indemnify  against  lawful  title.  And  the  reason  is, 
because,  as  it  regards  such  acts  as  may  arise  from  rightful 
claim,  a  man  may  well  be  supposed  to  covenant  against  all 
the  world;  but  it  would  be  an  extravagant  extension  of  such 
a  covenant,  if  it  were  good  against  all  the  acts  which  the 
folly  or  malice  of  strangers  mieht  suggest;  and,  therefore^ 
the  law  has  properly  restrained  it  withm  its  reasonable  im- 

1  Perry  ▼.  Edwardi,  1  Str.  400. 
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port ;  that  is  to  rightful  title.  It  is^  however,  diflerent  when 
an  individual  is  named;  for,  there,  the  covenantor  is  pre- 
sumed to  know  the  person  against  whose  acts  he  is  content 
to  covenant,  and  may,  therefore,  be  reasonably  expected  to 
stipulate  against  any  disturbance  from  him,  whether  by  law- 
ful title  or  otherwise.  Hence  where  the  condition  of  a  bond 
which  recited  the  purchase,  from  W.  by  plaintifis,  of  lands, 
was  to  save  them  and  the  lands  harmless  from  all  manner  of 
mortgages,  judgments,  extents,  executions,  and  other  incum- 
brances, had  and  obtained,  or  thereafter  to  be  had  and  ob- 
tained, by  T.  T.  or  any  other  person ;  it  was  holden*^  to  bind 
the  obligor  against  the  wrongnil  entry  of  T.  T. 

Tenant  for  life,  and  his  eldest  son  the  remainder-man  in 
tail,  leased  to  E.  S.  for  ninety-nine  years,  and  gave  E.  S.  who 
was  acquainted  with  their  title  a  bond,  conditioned  for  the 
due  observance  of  their  covenant  for  quiet  enjoyment.  E.  S. 
underlet  to  W.  for  sixty  years,  and  covenanted  with  W. 
against  eviction  by  any  person  claiming  under  E.  S.  or  by  his 
acts,  neglecty  default^  or  procurement.  Tenant  for  life  and 
his  eldest  son  being  dead  without  issue,  W.  was  evicted  by 
the  next  remainder-man  in  tail.  It  was  holden,  that  no 
breach  could  be  assigned  on  the  covenant ;  for  first,  the  evic- 
tion was  not  by  any  person  claiming  under  E.  S.,  but  by  a 
person  claiming  by  title,  paramount  to  E.  S. ;  secondly,  it 
did  not  appear  to  be  an  eviction  arising  from  the  acts  or  pro- 
curement of  E.  S. :  lastly,  although  the  eviction  would  have 
been  prevented  if  E.  S.,  at  the  time  he  took  the  lease  for 
ninety-nine  years,  had  required  the  lessors  to  join  in  common 
recoveries  to  cut  off  the  entail,  and  if  the  lessors  had  com- 
plied with  such  requisition,  yet,  inasmuch  as  E.  S.  had  no 
means  of  compelling  common  recoveries  to  be  suffered  by  the 
lessors,  if,  upon  his  requisition,  they  refused,  it  could  hardly 
be  said  that  he  was  guilty  of  any  neglect  or  default  in  not 
procuring  that  step  to  be  taken,  which  he  was  unable  to  com- 
pel*^.  A.  covenants  for  himself,  his  heirs,  and  assigns,  that 
B.  shall  quietly  enjoy,  without  the  lett  of  A.,  his  heirs,  or 
assigns,  or  any  person  claiming  under  him  or  them.  The 
estate  originally  belonged  to  A.^s  wife,  and  on  marriage  was 
settled  on  A.  for  life,  with  power  to  make  leases,  and  also 
with  power  to  A.  and  his  wife  jointly^  to  revoke  the  uses, 

which  they  did ;  and,  after  A.^s  death,  B.  was  evicted  under 

» 

m  Nash  v.  Palmer,  5  M.  and  S.  374.    n  Woodhouse  ▼.   JenKins>   9  Bingh. 
See  also  Southgate  y.  Chaplin,  Co-        431.    See  also  Ireland  v.  fiircham, 
myns,  R.  230,  and  Fowle,  Exec.  v.        2  N.  C.  W). 
'^eUh,  Gent,  one,  &c.  I  6.  and  C. 
29. 
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the  new  settlement    Covenant®  lies  agunst  the  executors  of 
A.^  though  the  estate  moved  from  the  ^e  and  not  from  A. 

A  covenantP  by  lessor,  that  the  lessee,  paying  the  rent, 
&e.  shall  quietly  enjoy,  is  not  a  conditional  covenant,  making 
the  payment  of  the  rent  a  condition  precedent  to  the  perform- 
ance of  the  covenant  for  quiet  enjoyment,  on  the  part  of  the 
lessor. 


6.  Of  the  Covenant  not  to  amffn  without  License. 

A  covenant  not  to  assign  or  under-let  without  license  of 
the  lessor,  with  a  clause  of  re-entry  in  case  of  breach,  is  fre- 

Suently  introduced  into  leases,  for  the  purpose  of  securing  to 
lie  lessor  a  responsible  tenant  in  whom  he  can  repose  a  con- 
fidence. (23).  It  will  be  proper,  therefore,  to  consider  the 
effect  and  operation  of  such  covenant;  what  will  amount  to 
a  breach  of  it,  and  what  to  a  dispensation  from  it. 

The  general  principle  is,  that  a  lessee  may  assign  his  in* 
terest  in  the  term.  But  the  lessor  may  restrain  the  lessee 
from  assigning  by  covenant  or  proviso;  and  if  the  lessor 
grants  the  term  subject  to  a  condition,  that  it  shaU  cease,  if 
die  lessee  assigns,  an  assignment  by  the  lessee  will  be  void. 
But  if  the  lessor  restrain  die  lessee  from  assigning  by  cove- 

o  Hurd  T.  Fletcher,  and  firidgewood,  p  Dawson  y.  Dyer,  5  B.  and  Ad.  584. 
executors,  ftc.B.  R.  M.  19.  G.  3. ;  fi.  P.  2  Kev.  and  M.  469.  But  see  Ireland 
B.  85.  Dampier  MSS,  L  I.  L.  v.  Bircham,  2  Bingh.  N.  C.  90. 


(23)  In  Henderson  v.  Hay,  3  Bro.  Ch.  Caa.  632,  upon  a  bill  filed 
for  the  specific  performance  of  an  agreement  by  a  landlord  to  grant  a 
lease  of  a  public-house,  containing  the  common  and  usual  covenants : 
Lord  Thurlow,  Ch.  was  of  opinion,  that  though  the  covenant  not  to 
assign  without  license  might  be  a  very  usual  one,  where  a  brewer  or 
vintner  let  a  public-house,  that  would  not  make  it  a  common  cove- 
nant; and  declared,  thA  the  landlord  was  not  entitled  to  have  it 
inserted  in  the  lease.  In  Morgan  v.  Slaughter,  1  £sp.  N.  P.  C.  8. 
Lord  Kenyon,  C.  J.  held  such  a  covenant  to  be  a  fair  and  usual 
covenant.  But  in  Church  v.  Broum,  15  Ves.  258.  531.,  the  opinion 
of  Lord  Thurlow  was  recognized  by  Lord  Eldon,  Chr. ;  and  in  Broum 
V.  Ruban,  15  Ves.  529.  Sir  W.  Grant,  M.  R.  held,  that  under  an 
agreement  for  a  lease  "with  usual  covenants,"  the  lessor  was  not 
entitled  to  *h»«  covenant  against  assigning  or  underletting  without 
license.  See  further  on  this  subject,  Bennet  v.  Womach,  7  B.  and  C. 
627.  Vers  v.  Lovenden,  12  Ves.  183;  Jones  v.  Jones,  12  Ves.  188; 
Vm  V.  Corps.  3  M«  and  K.  269;  Prcpert  v.  Parher,  ib.  280. 
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nant  only,  althoiu^h  the  lessee  by  assigning  commits  a  Ixeaidi 
of  covenant,  yet  me  assignment  itself  is  not  Yoid\ 

Lessee  for  years  covenanted  not  to  assign,  transfer,  or  set 
over'^,  or  otherwise  do  or  put  away  the  lease  of  the  premises 
thereby  demised,  or  any  part  thereof,  to  any  person,  without 
the  license  of  the  lessor  in  writing;  it  was  holden,  that  an 
\mderlease  was  not  a  breach  of  this  covenant.  So  where  the 
covenant  was  not  to  assign  or  otherwise  part  with  the  pre- 
mises, or  that  present  indenture  of  lease;  it  was  holden^,  that 
a  deposit  of  the  lease  with  a  creditor,  as  a  security  for  money 
advanced,  was  not  a  breach.  But  where  the  words  of  the 
covenant  were"^,  that  the  lessee  would  not  set,  let,  or  assign 
over  the  whole  or  part  of  the  premises  without  leave;  it  was 
holden,  that  an  underlease'  amounted  to  a  breach.  So  where 
the  proviso  was,  that  the  lease  should  be  void^^,  ^^if  the  lessee 
assigned  or  otherwise  parted  with  the  indenture  of  lease,  or 
the  premises  thereby  demised,  or  any  part  thereof,  for  the 
whole  (fr  any  pari  of  the  term,  without  leave  in  writing;''  it 
was  holden,  that  the  words  included  an  underlease.  And 
here  it  is  to  be  observed,  that  a  lease  by  the  lessee  for  the 
whole  term  amounts  to  an  assignment,  although  the  rent  be 
reserved  to  the  lessee,  and  a  power  of  re-entry  given  to  him, 
and  not  to  the  reversioner^  But  if  a  day  only  be  excepted 
out  of  the  term,  then  it  is  an  underleaseP.  If  a  lease  contain 
a  proviso,  making  it  void  if  the  lessee*!,  his  executors,  or 
administrators,  alien  without  license  in  writing,  a  voluntary 
assignment  by  the  executor  or  administrator,  without  such 
leave,  will  amount  to  a  forfeiture  (24).    Provisoes  for  re-entry 

i  Per  Holroyd,  J.  Paul  ▼.  Nune,  8  B.  n  Doe  d.  Holland  v.  Wonlej,  1  Campb. 

and  C.  488.  20.  EUenborough,  C.  J. 

k  Cruioe  dem.  Bug^by  t.  Blencowe,  3  o  Palmer  v.  Edwards,  Doug.  186.  n. 

WUb.  234.    2  Bl.  R.  766,  S.  C.  p  HoUbrd  v.  Hatch,  Doug.  182. 

1  Doe  d.  Pitt  T.  Laming,  1  R.  and  M.  q  Roe  d.  Gregion  v.  Haniaon,  2  T.  R. 

36.  426. 

m  Roe  d.  Oregaon  y.  Harriion,  2.  T.  R. 

426. 
f-  ' 

(24)  In  Seers  v.  Hind,  1  Yes.  Jon.  295.  one  of  the  questions  was, 
whether  execators  were  warranted  in  disposmg  of  a  lease  as  assets  of 
the  testator,  where  there  was  a  proviso  against  alienation  by  the 
lessee.  Lord  Thurlow,  Ch.  said,  "If  A.  lets  a  farm  to  B.,  with  a 
covenant  not  to  alien,  and  B.  dies,  may  not  his  executors  dispose  of 
the  term?  I  think  it  has  been  determined  that  they  may»  and  I 
have  always  taken  it  to  be  dear  law.  It  is  an  alienation  by  the  act 
of  God.  I  remember  Lord  Camden  entered  into  the  question  much 
in  the  same  way.  He  took  it  to  be  a  dear  law,  that  an  alienation  by 
death  could  not  be  a  forfeiture.  In  the  case  of  a  lease  for  years  to 
A.,  it  goes  to  his  executors,  not  by  way  of  limitation,  as  in  the 
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in  a  lease  are  to  be  construed  as  other  contracts^  according  to 
fair  and  obvious  construction;  and  not  with  the  strictness  of 
conditions  at  common  law*  Per  Lord  Tenterden^  C»  J.  Doe 
d.  Dains  v.  Ekim,  1  M.  &  Malk.  1 89. 

An  assignment  by  operation  of  law  will  not  amount  to  a 
forfeiture :  this  point  was  decided  for  the  first  time  in  Doe  d. 
Mitchmeon  v.  Carter ^  8  T.  R.  57*  where  it  was  holden^  that 
an  assignment  to  a  person  purchasing  the  term  firom  the 
sheriff  under  a  bond  fide  execution,  would  not  amount  to  a 
forfeiture. 

But  where  the  execution  is  in  fraud  of  the  covenant'^  the 
assignment  under  it  will  amount  to  a  forfeiture^  and  the  les- 
sor may  re-enter;  as  where  the  lessee  gives  a  warrant  of  at- 
torney to  confess  judgment  to  a  creditor  for  the  express  pur- 
pose of  enabling  such  creditor  to  take  the  lease  in  execution 
under  the  judgment.  Covenant  i^inst  assigning  without 
license,  is  determined  by  a  license  once  granted.  12  Ves.  191. 
per  Sir  W.  Grant. 

Under  a  condition  not  to  alien  without  leave,  if  4eave  is 
once  granted,  the  condition  is  entirely  discharged : 

Corpus  Christi  College,  in  Oxford%  demised  land  for  a 
term  of  years  to  A.,  with  a  condition,  that  neither  A.  or  his 
assigns  should  alien  the  land  without  the  special  license  of 
the  lessors;  afterwards  the  lessors,  by  writii^  under  seal,  li- 
censed A.  to  alien  the  land  to  any  person,  and  A.  afterwards 
assigned  the  term  to  B.:  after  B.^s  death,  C.  became  entitled 
to  the  term,  and  assigned  it  to  the  defendant  6yms.  The  les- 
sors entered  for  condition  broken.  It  was  resolved  by  the 
court,  that  the  alienation  by  Ucense  to  B.  had  determined  the 
condition  as  to  the  assignees;  and  that -it  was 'not  in  the 
power  of  the  lessors  to  dispense  with  an  alienation  for  one 
time,  and  yet  to  consider  the  estate  aliened  or  demised  as  af- 

r  Doe  d.  Mitcbinion  ▼.  Carter,  8  T.  R.  profession  have  always  wondered  at 

300.  Damper's  case,  but  it  has  been  law 

8  Dumper  Y.  Syiii8,4  Rep.  I10.b.  Cro.  so  many  centuries  that  we  cannot 

Eliz.815.    1  Roll.  Abr.471.  (G.)pl.  now  reyerse  it"  Per  Mansfield,  CJ. 

1.  S.  C.    See  the  record  of  special  in  Doe  d.  Boscawen  y.  Bliss,  4  Taunt. 

▼erdlct,  Co.  Snt.  614  b.  pi.  29.  "The  736. 


case  of  a  remainder  over,  &c.,  bat  it  goes  to  them  as  coming  in  the 
plaiice  of  tiie  lessee.  I  understood  it  to  be  well  settled  as  I  have 
stated.  Bat  I  do  no  not  mean  to  lay  down,  that  a  man  may  not  by  a 
clanse  in  lus  will  provide  that,  in  case  of  a  devolution  to  executors, 
it  shall  not  be  idienable  by  them ;  but  it  must  be  very  special  for 
that  purpose." 
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terwards  remaining  subject  to  the  condition;  for  a  condition 
is  to  be  taken  strictly^  and  by  the  alienation  with  license  it  is 
satisfied.  So  in  the  case  of  a  demise  to  A.,  B.^  and  C.^,  with 
a  like  condition,  if  a  license  to  alien  be  granted  to  A.,  and  A. 
aliens  by  virtue  of  such  license,  the  condition  is  detennined 
as  to  B.  &  C.  (25.) 

Lessee  covenanted  that  he,  his  executors,  or  administrators, 
would  not  demise,  &c.  the  premises  without  license;  the  les^ 
see  became  a  bankrupt;  his  assignees  took  to  the  lease,  and 
assigned  it  to  A.  who  assigned  it  to  the  original  lessee,  who 
underlet  to  B.;  it  was  holden  that  the  covenant  of  the  lessee 
was  discharged  by  49  Geo.  3.  c.  121,  s.  19;  and  consequently 
that  the  subsequent  underletting  by  the  lessee  was  no  breach  of 
that  covenant,  which  no  longer  existed^.  The  stat.  49  Geo.  3. 
c.  121.  is  now  repealed,  but  see  similar  enactment  in  6  Geo. 
4.  c.  16,  s.  75,  which  provides  for  three  cases:  first,  where  the 
assignees  accept  the  lease;  in  which  case  it  declares  that  the 
bankrupt  shall  not  be  Uable  to  pay  any  rent  accruing  after 
the  date  of  the  commission,  or  to  be  sued  in  respect  of  the 
non-performance  of  any  of  the  covenants:  secondly,  where 
the  assignees  decline  the  same ;  in  this  case  also  the  bankrupt 
shall  not  be  liable,  in  case  he  deliver  up  the  lease  to  the  lessor 
within  fourteen  days  after  he  shall  have  had  notice  that  the 
assignees  shall  have  declined  to  accept  the  lease ;  in  this  case, 
the  covenants  on  both  sides  fall  to  the  ground^.  It  has  been 
holden,  however,  that  this  is  a  personal  discharge  to  the  lessee 
only,  and  that  a  surety^  who  has  joined  in  the  lease  with  him 
is  liable  for  breaches  of  covenant,  accruing  between  the  date 
of  commission  and  actual  deUvery  up  of  lease  by  lessee  under 
this  statute.  And  where  original  lessee  had  assigned  to  B. 
subject  to  the  payment  of  rent ^  and  B.  entered,  and  afterwards 
became  bankrupt,  and  rent  became  due  after  the  commission, 
and  the  assignees  of  the  estate  decline  the  lease;  aiid  then 
covenant  was  brought  by  the  lessor  against  the  lessees  it  was 

t  L^eds  aDd  Crompton,  adjudged;  cited  u  Doe  d.Cheerev.  Smith,  5  Taunt. 785. 
in  4  Rep.  120.  a.  1  Roll.  Abr.  472  z  Kearaey  t.  Cantain,  2  B.  and  Ad. 
(G.)  pi.  7.S.  C.  716. 

y  Tuck  V.  Fyson,  6  Bingh.  321. 


(25)  So  in  the  case  of  a  demise, .  upon  condition  that  the  lessee 
shall  not  alien  the  land,  or  any  part  thereof,  without  the  assent  of 
the  lessor,  and  afterwards  the  lessee  aliens  part,  with  the  assent  of 
the  lessor,  the  lessee  may  alien  the  residue  without  such  assent,  per 
Popham,  C.  J.  4  Rep.  120  a.  who  denied  the  contrary  position 
(though  adjudged  in  Dyer,  384  b.  pi.  32.)  to  be  law. 
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holden*  the  action  might  be  maintamed;  for  if,  before  the 
statate,  there  had  been  an  assignment  of  the  lease,  and  the 
lessor  had  accepted  rent,  he  might,  notwithstanding^  have 
proceeded  by  covenant  against  the  lessee;  for  the  privity 
of  contract  was  not  destroyed.  The  statate  made  no  differ- 
ence; it  contemplated  the  case  of  a  bankrupt  lessee  only, 
not  of  an  assignee  of  the  term.  The  statute  did  not  apply 
to  this  case.  The  statute  operates  only  as  a  personal  dis- 
charge of  the  bankrupt;  for  it  does  not  say  that  the  lease 
and  ^  the  covenants  shall  be  at  an  ei^d,  but  merely  that,  the 
bankrupt  lessee  shall  not  be  liable  to  be  sued  in  respect  of 
any  subsequent  non-observance  of  the  covenants.  Lastly, 
where  the  assignees  do  not,  upon  request,  elect  whether  they 
will. accept  or  decline;  in  which  case,  tibe  Lord  Chancellor 
has  power,  upon  petition,  to  order  the  assignees  to  elect,  and 
to  deliver  up  the  lease  and  possession  of  the  premises. 

Whether  the  license  to  assign  be  general,  as  in  the  preced- 
ing case  of  Dumper  v.  Syms,  or  particular,  as  ^^  to  one  particu- 
calar  person^  subject  to  the  performance  of  the  covenants  in 
the  original  lease,^'  yet  the  condition  is  gone,  and  the  assignee 
may  assign  without  a  license.  But  where  there  is  an  excep- 
tion out  of  the  original  restriction  to  ahenate  in  favour  of  an 
assignment  by  will,  and  an  assignment  is  made  by  the  lessee 
by  will;  and  then  his  executors  make  another  assignment,  and 
not  by  will,  it  seems  that  this  last  assignment  is  bad^.  Ac- 
ceptance by  the  lessor  of  rent  due  after  condition  broken  with 
noHce,  is  a  waver  of  the  forfeiture^.  A  court  of  equity  will 
not  reUeve  against  a  forfeiture  occasioned  by  breach  of  cove- 
nant^ not  to  assign. 

t  Manning  t.  Flight,  3  B.  and  Ad.  c  Goodrightd.  Walter  v.  Davids,  Cowp. 

211.  804.     Whichcot  v.  Fox,  Cro.  Jac. 

a  BrummelY.Macphenon,14Ves.  173.  3d8. 

Eldon,  Ch.  d  Per  Lord  Eldon,  Chr.  in  HiU  ▼.  Bar- 

b  Lloyd  ▼.  Criape,  6  Taunt.  249.  clay,  18  Ves.  63. 
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IV.  By  whom  the  Action  of  Covenant  may  be  mmniamed: 

1.  Heir. 

2.  JSxecMiOTm 
3. 


1.  By  Heir. — ^Covenants  which  run  with  the  land  wiH 
descend  to  the  heir  of  the  covenantee;  and  he  may  sue  for  a 
breach  thereof;  as  where  the  lessee  covenanted  with  the  les- 
sor%  his  executors^  and  administrators,  to  repair;    it  was 
holden,  that  the  heir  of  the  lessor^  though  not  named^  might 
have  covenant  against  lessee  for  not  repairing.    Plaintiff  de- 
clared as  heir  on  a  covenant  by  lessee  for  years  to  repair^, 
and  assigned  for  breach,  that  the  premises  were  out  of  re- 
pair for  a  period  of  time  which  included  a  portion  of  his  an- 
cestor's life;  and  on  this  ground  an  exception  was  taken  in 
arrest  of  judgment,  after  verdict  for  the  plaintiff;  but  it  was 
overruled,  Holt,  C.  J.  observing,  that  if  the  premises  were  out 
of  repair  in  the  time  of  the  ancestor,  and  continued  so  in  the 
time  of  the  heir,  it  was  a  damage  to  the  heir;  and  the  jury 
^ve  as  much  in  damages  as  womd  put  the  premises  in  repair, 
respect  being  had,  not  to  the  length  of  time  they  continu^  in 
decay,  but  to  what  it  wiU  cost  at  the  time  of  action  brought, 
to  put  the  premises  in  repair.    Upon  a  covenant  witii  A. 
and  his  heirs  to  do  aU  lawful  and  reasonable  acts  for  fur- 
ther assurance,  upon  request,  and  a  request,  made  by  the  an- 
cestor in  his  life  to  levy  a  fine,  and  neglect  so  to  do,  the 
ancestor  not  being  evicted  in  his  life,  but  the  heir  being 
evicted  afterwards,  the  heir  may  maintain  an  action  upon  the 
rec^uest  of  the  ancestor,  and  refusal  made  to  him;  because  the 
ultunate  damage  had  not  accrued  in  the  life  of  the  an- 
cestorif. 

2.  By  Executor. — ^A.  and  B.  his  wife  by  indenture,  demised 
lands  to  C.  for  21  years,  and  thereby  covenanted,  that  they 
(viz.)  A.  and  B.  would,  at  the  end  of  21  years,  make  a  good 
lease  to  C.  and  kis  asrigns  for  21  years^,  commencing  at  tiie 
expiration  of  the  first  term.  During  the  first  term,  the  lessee 
died,  having  made  his  will  and  appointed  D.  his  executrix, 
who  entered,  &c  and  died,  having  made  her  will  and  ap- 

e  Lougher  ▼.Williams,  2  Lev.  92.  Skin.        418.  Affirmed  on  error,  4  M.  Ic  S. 

305.  188. 

f  Vivian  v.  Campion,  Salk.  141.  h  Chapman  v.  Dalton,  Plowd.  284.  a. 
Sr  Xmg  V.  Jones  and  another,  5  Taunt 
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pointed  the  plamtiff  her  executor,  who  entered^  &c«  At  the 
expiration  of  the  first  teniij  A.  and  B.  having  refused  to  grant 
the  further  lease,  an  action  was  brought  by  the  plaintiff  (as 
executor  of  D.  executrix  of  C.  the  lessee,  on  this  covenant 
against  A.  the  husband;  and  it  was  adjudged  that  the  action 
would  well  lie.  The  reasons  of  the  judgment  are  not  men- 
tioned in  the  report;  but  it  appears  to  have  been  decided  on 
the  ground  that  the  plaintiff,  being  executor  of  D.  who 
was  executrix  of  C.  the  lessee,  was  as  such  entitled  to  the 
benefit  of  his  covenant.  Covenant  by  the  plaintiff  as  execu- 
tor of  J.  S.*.  The  defendant  sold  lands  to  J.  S.,  and  cove- 
nanted with  him,  his  heirs,  and  assigns,  that  he  should  enjoy 
the  lands  against  all  persons  claiming  under  one  A.;  and  the 
breach  assigned  was,  that  B.  and  C.  m  the  lifetime  (^  the  tes« 
tator,  entered  claiming  under  A.  On  demurrer  to  defen- 
dant's plea,  it  was  contended,  for  the  defendant,  that  the  cove- 
nant was  with  J.  S.,  his  heirs,  and  assigns,  touching  an  estate 
of  inheritance;  and  therefore,  that  the  action  ought  to  have 
been  brought  by  the  heir  or  assignee,  and  not  by  the  execu- 
tor; but  it  was  resolved  by  the  court,  that  the  eviction  being 
to  the  testator  in  his  life  tune  he  could  not  then  have  an  heir 
or  assignee  of  this  land,  and  therefore  the  damages  belonged 
to  the  executor,  though  not  named  in  the  covenant;  for  he  re- 
presented the  person  of  the  testator.  But  where  the  plaintiff 
as  executrix  declared  that  the  defendant,  by  deed,  conveying 
to  plaintifi^s  testator  certain  land  in  fee,  subject  to  redemp- 
tion on  payment  of  a  sum  certain,  covenanted  with  the  tes- 
tator, his  neirs,  and  assigns,  that  he  was  at  the  time  of  the 
execution  of  the  deed  seised  in  fee,  and  had  a  right  to  con- 
vey, &c.  and  assigned  for  breach  that  the  defendant  was  not 
seised,  &c.  and  had  not  a  right  to  convey,  &c.  it  was  holden^ 
that  the  executrix  could  not  maintain  this  action  without 
showing  some  special  damage  to  the  testator  in  his  lifetime^ 
or  that  the  plaintiff  claimed  some  interest  in  the  premises^. 
But  the  plaintiff,  being  devisee  in  fee,  sued  afterwards  in  that 
character,  stating  as  damage,  that  the  premises  were  thereby 
of  much  less  value  than  they  would  have  been,  and  that  she 
had  been  prevented  from  selling  them  at  so  large  a  price  as 
she  otherwise  would,  and  it  was  holden^  that  the  action  was 
maintainable. 

Lessee  for  years  by  indenture  demised  for  a  term  longer 

« 

i  Lucy  V.  Levington,  2  Lev.  26.   1  by  Heath,  J.  delivering  judgment  of 

Ventr.  175.  S.  C.  court  in  King  v.  Jones,  6  Taunt. 

k  Kiogdon  v.  Nottle,  E.  53.  G.  3.  B.  R.  418. 

oa  special  dem.  I  M.  &  S.  355,  cited  I   Kingdon  v.  Nottle,  4  M.  &  S.  53. 
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thaii  his  own^  the  under  lessee  covenanting  to  pay  rent  to  the 
lessee;  it  was  holden^^^  that  the  executor  of  lessee  might  sue  the 
under  lessee  for  rent  accruing  during  the  continuance  of  the 
term;  for  the  deed  operated  as  a  demise,  and  the  covenant  was 
for  a  payment  in  the  nature  of  rent.  Executors  ■^^  though  not 
named^  may  sue  on  a  covenant  made  with  testator,  in  refe- 
rence to  a  chattel.  Upon  a  covenant  by  lessee  not  to  fell 
timber  or  cut  wood,  the  executor  may  maintain  an  action  for 
a  breach  in  the  lifetime  of  his  testator  ®. 

3.  By  Assignee. — ^Assignee  of  part  of  the  reversion  of  all 
the  land  demised  p,  may  take  advantage  of  the  covenants  con- 
tained in  an  indenture  of  demise;  for  he  is  an  assignee  within 
the  Stat.  32  H.  8.  c.  34.  As  the  assignee  of  a  term  is  bound 
by  covenants  which  run  with  the  land,  so  he  may  take  advantage 
of  them  4.  If  a  man  demise  or  grant  land  to  a  woman  for  years% 
and  the  lessor  covenant  with  the  lessee  to  repair  the  houses 
during  the  term,  the  woman  takes  husband,  and  dies,  the 
husband  shall  have  an  action  of  covenant  as  well  on  the  cove- 
nant in  law  upon  the  words  ^^  demise  or  grant,''  as  upon  the 
express  covenant.  The  law  is  the  same  with  respect  to 
tenant  by  statute  merchant,  or  statute  staple  or  elegit^  of  a 
term,  ana  with  respect  to  him  to  whom  a  lease  for  years  is 
sold  by  force  of  any  execution,  who  shall  have  an  action  of  co- 
venant in  the  like  case  as  a  thing  annexed  to  the  land,  although 
they  come  to  the  term  by  act  of  law.  So  the  executor  of  B.» 
the  executor  of  A.  is  entitled  to  the  benefit  of  a  covenant  made 
with  A.  and  his  assigns,  for  he  is  the  assignee  in  law  of  A. 
N.  The  word  assignee  comprehends  the  assignee  of  the  as- 
signee, the  executors  of  the  assignee  of  the  assignee^,  and  the 
assignee  of  the  executor  or  admmistrator  of  the  assignee.  But 
covenant  does  not  lie  by  an  assignee  for  a  breach  done  before 
his  time^.  A  mortgagee  died  possessed  of  the  residue  of  a 
mortgage  term,  subject  to  the  usual  proviso  of  its  being  deter- 
mined on  payment  of  the  money  on  a  riven  day;  the  money 
was  not  paid  at  the  day,  and  aiterwards  the  mortgagee  diea, 
having  bequeathed  the  money  to  the  plaintiff  by  will,  and  ap- 
pointed him  his  executor:  it  was  held^,  that  the  plaintiff  could 
not  sue  in  covenant  as  assignee  of  the  term,  because  this  was 

m Baker  ▼.  Oottling,  1  Bingh.  N.  C.  r  Spencer's  easels  Rep.  17.  a.  5th  Re- 

19,  solution, 

n  Doe  d.  Rogers  v.  Rogers,  2  Nev.  k  s  Chapman  v.  Dalton,  Plowd.  284.  a. 

Man.  550.  ante  p.  482. 

o  Raymond  v.  Fitch,  2  Cr.  M.  &  R.  588.  t  Spencer's  case,  5  Rep  17.  b. 

p  1  Ins^  215  a.  u  Lewes  v  Ridge,  Cro.  Eliz.  863. 

q  Cro.  Eliz  653  x  Canham  v    Rust,  2  Moore,  fC.  P:) 
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a  personal  covenant,  collateral^  and  not  runninff  with  the 
land,  and  because  it  was  broken  in  the  lifetime  of  me  testator. 

Stat.  32  H.  8.  c.  34.— The  stat.  32  H.  8.  c.  34.  after  recit- 
ing, that  many  temporal  and  religious  persons  had  made 
leases  and  grants  of  land  for  life  or  hves,  or  for  term  of  years^ 
by  writing  mider  seal,  containing  conditions  and  covenants  to 
be  performed  as  well  on  the  part  of  the  lessees  and  grantees^ 
their  executors  and  assigns,  as  on  the  part  of  the  lessors  and 
grantors,  their  heirs  and  successors;  and  that  by  the  common 
law  no  dtranger  to  any  covenant  couid  take  advantage  thereof; 
but  only  stich  persona  as  were  parties  or  privies  thereunto;  by 
reason' whereof  grantees  of  reversions,  and  grantees  and  pa- 
tentees of  lands  lately  belonging  to  religious  houses,  were 
excluded  from  any  entry  or  action  against  the  lessees  and 
grantees,  their  executors  and  assigns,  for  breach  of  any  con-» 
dition  or  covenant,  enacts,  ^^  that  all  persons  and  bodies  po- 
litic, their  heirs,  successors,  and  assigns,  having  any  gift  or 
grant  of  the  king,  of  any  lands  or  other  hereditaments,  or  of 
any  reversion  of  the  same  which  belonged  to  any  of  the  mo- 
nasteries, &c.  dissolved,  or  by  any  other  means  come  to  the 
king's  hand,  since  the  4th  day  of  February,  A.  D.  1535,  or 
which  at  any  time  before  the  passing  this  act  belonged  to  any 
other  person,  and  after  came  to  the  hands  of  the  king,  and 
all  other  persons  being  grantees  or  assignees  to  or  by  the  king, 
or  to  or  by  (26)  any  other  person  than  the  king,  and  their 
heirs,  executors  (27)  successor^,  and  assigns^  -shall  have  like 


(26)  It  seems  to  have  been  the  opinion  of  the  court  in  Lee  and 
Arnold's  case,  4  Leo.  29.  that  the  bargainee  of  a  reversion,  by  bar- 
gain and  sale,  indented  and  enrolled,  was  an  assignee  within  this 
statute,  though  he  hath  but  an  use  by  the  act  of  the  party,  and  the 
possession  by  stat.  27.  H.  8. 

(27)  In  respect  of  this  word,  it  hath  been  holden,  that  an  assignee 
of  part  of  the  reversion,  as  an  assignee  of  the  reversion  for  years,  of 
all  the  estate  demised,  may  enter  for  condition  broken.  Matures  v. 
fVestwood,  B.  R.  H.  40  Eliz.  Cro.  Eliz.  599.  600.  6*7.  Moor, 
627.  S.  C.  1  Inst.  215.  a.  So  the  grantee,  for  life,  of  a  reversion,  is 
an  assignee  within  this  statute,  and  may  enter  for  condition  broken^ 
Kidwelly  V.  Brandy  Plow.  72.  But  the  grantee  of  the  whole  estate, 
in  reversion,  in  part  of  the  thing  demised,  is  not  within  the  meaning 
of  the  statute;  as  if  the  reversioner  in  fee  of  four  acres  grants  two 
acres  in  fee,  the  grantee  cannot  enter,  because  conditions  cannot  be 
apportioned  by  act  of  the  party,  4  Leo.  27.  But  covenants  may.  See 
Twynam  v.  Pickard,  2  B.  &  A.  105,  where  it  was  adjudged,  that 
covenant  will  lie  by  the  assignee  of  Ihe  reversion  of  part  of  the  de- 
mised premises  against'the  lessee  for  not  repairing  such  part. 
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advantages  against  tike  lessees^  their  executors,  adniinisiiuiara, 
and  assigns,  by  entry  for  non-payment  of  the  rent,  or  for 
doing  waste  or  other  forfeiture  (28),  and  by  action  only  for  not 
performing  other  conditions,  covenants,  or  agreements  ex- 
pressed in  the  indentures  of  leases  and  grants,  against  the 
said  lessees  (29)  and  grantees;  their  executors, '  administra- 
tors, and  assigns,  as  the  said  lessors  and  grantors,  their 
heirs  or  successors,  might  have  had.  By  s.  2.  ell  lessees  and 
grantees  of  land  or  other  hereditaments,  for  terms  of  years 
life,  or  lives,  their  executors,  administrators,  or  assigns,  shall 
have  Uke  action  and  remedy  against  all  persons  and  bodies 
politic,  their  heirs,  successors,  and  assigns,  having  any  gift 
or  grant  of  the  king,  or  of  any  other  persons,  of  the  rever- 
sion of  the  same  lands  and  hereditaments  so  letten,  or  any 
parcel  thereof,  for  any  condition  or  covenant,  expressed  in 
the  indentures  of  their  leases,  as  the  same  lessees  might  have 
had  against  the  said  lessors  and  grantors,  their  heirs  and  suc- 
cessors/' 

The  first  section  of  the  preceding  statute  gives  to  the  as- 
signee of  the  reversion  two  remedies,  one,  by  entry  for  non- 
payment of  rent,  doing  waste,  or  other  forfeiture;  and  the 
other,  by  action,  for  not  performing  other  conditions,  &c. ; 
and  as  the  remedy  by  en/ry,  according  to  the  construction, 
1  Inst.  215  b.  is  confined  to  forfeitures  by  force  of  such  con- 
ditions, as  either  are  incident  to  the  reversion,  or  for  the 
benefit  of  the  estate;  so  it  hath  been  resolved^  that  the 
remedy  by  action  is  confined  to  the  breaches  of  such  cove- 
nants, as  relate  to  the  thing  demised,  and  not  to  collateral 
covenants.  And  on  this  ground,  where  the  mortgagor  and 
mortgagee  of  a  term  made  an  under-lease'',  in  which  the  co- 
venants for  the  rent  and  repairs  were  with  the  mortgagor  and 

q  Spencer's  case,  6  Rep.  18.  a.  cited  and  relied  on  in  Whitton  ▼. 

T  Webb  V.  Ruuell,  3  T.  R.  402,  8.        Peacock,  2  Bin^rh.  N.  C.  411. 


(28)  AlAough  the  words  of  the  statute  be  for  non-payment  of  the 
rent,  or  for  doing  of  waste  or  other  forfeiture*  yet  die  grantees  or 
assignees  shall  not  take  advantage  of  every  forfeitnre  by  force  of 
a  condition,  but  of  such  conditions  only,  as  either  are  incident  to 
the  reversion,  as  rent;  or  for  the  benefit  of  the  estate,  as  for  keeping 
the  house  in  repair,  for  making  fences,  scouring  ditches,  preserving 
woods,  or  such  like,  and  not  for  the  payment  of  any  sum  in  gross, 
delivery  of  com,  wood,  or  the  like.  1  Inst.  215.  b.  Moor,  876.  pi. 
1228. 

(29)  Thif  statute  does  not  extend  to  covenants  upon  estates  tail. 
1  Inst.  215.  a.     See  also  the  preamble. 
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his  assigns  only ;  it  was  holden^  that  the  assignee  of  the  mort- 
gagee could  not  maintain  an  action  for  the  breach  of  these 
covenants;  because  they  were  not  covenants  running  with 
the  land^  but  collateral  ooyenants^  being  entered  into  with  a 
stranger  to  the  land^  that  is  the  mortgagor,  who  had  only  an 
eauity  of  redemption.    If  the  estate  in  reversion  %  in  respect 
of  wnidi  the  condition  or  covenant  was  made,  be  extin- 
guished, the  coqdition  or  covenant  is  also  extinguished :  As 
where  a  lease  was  made  for  100  years,  and  the  lessee  made 
an  under-lease  for  20  years,  rendering  rent,  with  a  clause  of 
re-entry ;  and  afterwards  the  original  lessor  granted  the  re- 
version in  fee,  and  the  grantee  purchased  the  reversion  of  the 
term;  it  was  holden,  that  the  grantee  should  not  have  either 
the  rent,  or  the  power  of  re-entry;  for*  the  reversion  of  the 
term,  to  which  diey  were  incident,  was  extinguished  in  the 
reversion  in  fee.    Tenants  in  common  of  a  reversion  may 
maintain  coveiumt  against  the  assignee  of  the  term  for  the  re- 
covery of  arrears  of  rent,  although  it  should  appear,  that  at 
time  of  action  brought,  the  reversion  was  out  of  the  plaintiffs, 
they  having  granted  it  over,  after  the  rent  became  dxieK 
N.  In  Glover  v.  Cope «,  B.  IL  Pasch.  3  W.  and  M.  Carth. 
205,  it  was  adjudged,  after  two  solemn  aigTmients,by  Holt,C.  J» 
and  the  court,  that  the  grantee  of  the  reversion  of  copyhold 
lands  was  within  the  intention  and  equity  of  the  preceding 
statute,  which  is  a  remedial  law,  and  of  great  and  imiversiu 
use,  and  absolutely  necessary  as  well  for  copyholders  as 
others ;  and  that  by  this  construction  of  the  statute  the  lords 
of  copyhold  manors  could  not  be  injured.    A  remainder-man 
is  an  assignee  of  the  reversion  witiiin  tiiis  statute :  Devise  to 
A.  for  life,  remainder  to  B.  for  life,  &c.  with  power  to  make 
leases  for  21  years:  A.  leases  for  14  years,  by  indenture,  in 
which  lessee  covenants  with  lessor,  his  heirs,  and  assims,  for 
payment  of  the  rent  to  lessor,  his  heirs,  and  assigns,  for  pay- 
ment of  the  rent  to  lessor,  and  such  other  person  as  should 
be  entitied  to  the  freehold,  &c.    A.  dies  pending  the  term, 
and  after  the  death  of  A.  rent  becoming  in  arrear,  B.  brings 
covenant' :  held  that  it  would  lie,  for  B.  is,  witiiin  fiie  mean- 
ing of  the  statute,  an  assignee  of  the  reversion  of  that  estate 
out  of  which  the  lease  is  granted.    But  where  J.  B.  bein^ 
seised  in  fee,  conveyed  to  d^endant  and  T.  J.,  their  heirs,  ana 
assigns,  to  the  use  that  J.  B.,  his  heirs,  and  assigns,  might  have 

•  Moore,  94,  pi.  232,  recognized  by  u  3  Lev.  326.  Skin.  805.  6.  C.    Bee 

Kenyon,  C.  J.  delivering  the  opinion  also  Whltton  t.  Peacock,  8  Myl.  ft 

of  the  court  in  Webb  ▼.  Ruase),  3  K.  325. 

T.  B.  402»  3.  z  Itherwood  t.  Oldknow,  3  M.  and  S. 

t  Midgley  and  another  v.  Lovelace,  382. 

Carth.  289.  12  Mod.  45.  S.  C. 
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and  take  to  his  use  a  rent  certain  to  be  issuing  out  of  the  pre- 
mises^ and  subject  to  the  said  rent,  to  the  use  of  defendant^ 
his  heirSj  and  assigns;  and  defendant  covenanted  with  J.  B.  his 
heirs,  and  assigns,  to  pay  to  him,  his  heirs,  and  assigns,  the 
said  rent,  and  to  build,  within  one  year,  one  or  more  messuages 
on  the  premises,  for  better  securing  the  said  rent';  and  J.  B. 
within  one  year,  demised  the  said  rent  to  plaintiffs  for  1000 
years :  it  was  holdenT,  that  covenant  would  not  lie  at  the  suit 
of  the  plaintiffs  for  non-payment  of  the  rent,  or  for  not  build- 
ing the  messuages,  for  here  was  neither  privity  of  contract, 
nor  privity  of  estate ;  the  rent  was  reservea  out  of  the  original 
estate;  the  covenant  was  a  covenant  in  gross.  Lessee  for 
years  assigns  over  his  term  by  indenture  to  J.  S. ' ;  and,  in 
the  same  deed,  he  covenants  that  J.  S.  and  his  assigns  shall 
enjoy  the  land  diiring  the  term  without  interruption  from  any 
person ;  after  which  J,  S.  assigns  over  the  term  by  parol,  and 
the  assignee  being  disturbed  brought  an  action  of  covenant; 
and  adjudged,  that  it  well  lies ;  although  the  assignment  was 
not  by  writing,  because  Ae  assignee  was  privy  in  estate.  But 
now  by  stat.  29  Car.  2.  c.  3.  s.  3.  leases,  estates,  or  mterests, 
either  of  freehold,  terms  of  years,  or  uncertain  interest,  can- 
not be  assigned,  imless  by  deed  or  note  in  writing  signed  by 
the  assignor  or  his  agent,  or  by  operation  of  law.  A  person 
to  whom  an  apprentice  is  assigned  according  to  the  custom  of 
the  city  of  London  %  cannot  maintain  covenant  on  the  inden- 
ture of  apprenticeship  to  which  he  is  not  a  party ;  because 
custom  cannot  make  an  assignee,  so  as  to  entitie  him  to  an 
action. 


V.  Against  whom  the  Action  of  Covenant  may  be  maintained  : 

1.  Heir. 

2.  Executor. 

3.  Assignees 

1.  Against  Heir. — ^An  action  of  covenant  will  lie  against 
the  heir  on  a  covenant  by  his  ancestor  for  himself  and  his 
heirs,  as  well  as  an  action  of  debt  will  lie  against  the  heir 

y  Milnes  v.  Branch,  5  M.  and  S.  411.        cognized  and  briefly  stated  in  3  Rep. 
a  Awder  v.  Nokes,  Cro.  Eliz.  436.  re-        63.  a. 

a  Barker  v.  Beardwell,  1  Show.  4. 


I 
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on  a  bond;  wherein  Ibe  ancestor  has  bound  hunself  and  his 
heir8\  It  is  not  necessary  to  allege  in  the  declaration^  that 
the  heir  has  lands  by  descent.  It  seems,  however,  that  in  this 
case,  as  well  as  in  debt  on  bond  against  the  heir,  if  the  heir 
has  not  any  lands  by  descent,  he  may  insist  on  it  by  way  of 
defence  to  the  action.  See  the  form  of  plea  of  riens  per  de- 
scent to  an  action  of  covenant  against  heir.    Lutw.  290. 

In  an  action  on  a  breach  of  covenant  in  ^  lease  for  quiet 
enjoyment,  the  declaration,  after  stating  that  defendant's 
ancestors  granted  the  lease  in  question,  alleged,  that  the  re- 
version vested  in  the  defendant  by  assignment;  defendant, 
by  guardian,  pleaded  that  the  reversion  did  not  vest  in  him 
modo  et  formd ;  it  appeared  in  -evidence,  that  the  estate  de- 
scended  to  the  defendant,  an  in&nt,  as  heir  at  law  to  the 
lessors  ^;  whereupon  it  was  objected,  that  the  reversion  vested 
in  the  defendant  by  descenty  and  not  by  assignment;  and  that 
if  the  declaration  had  charged  the  defendant  as  heir,  he  might 
have  prayed  the  parol  to  demur,  in  order  that  he  might  have 
an  opportunity  of  electing  whether  he  would  take  the  estate 
subject  to  the  incumbrance  or  not.  But  the  court  was  of 
opinion,  that  if  the  defendant  had  intended  to  avail  himself 
oi  his  mfancy,  he  ought  to  have  pleaded  it ;  that  it  was  suf- 
ficient to  prove  the  substance  of  the  issue,  which  was,  that 
defendant  was  clothed  with  such  a  character  as  would  make 
him  liable  to  the  covenant ;  and  that  was  sufficientiy  proved 
by  shewing' that  the  estate  was  vested  in  him ;  for  whether 
he  was  in  possession  as  assignee  or  heir  at  law,  he  was  equally 
liable  to  this  covenant. 

2.  Against  Executor. — ^Executors  and  administrators  are 
bound  by  the  covenants  of  their  testator  or  intestate,  although 
they  be  not  named ;  unless  the  covenants  are  such  as  in  their 
nature  determine  by  the  death  of  the  covenantor.  It  was 
said  by  the  court  in  Hyde  v.  Dean  of  Windsor ,  Cro.  Eliz. 
553.  tnat  covenant  lies  against  an  executor  in  every  case^ 
although  he  be  not  named,  unless  it  be  such  a  covenant,  as 
b  to  be  performed  by  the  person  of  the  testator,  which  the 
executor  cannot  perform.  Executors  and  administrators 
may  be  sued  as  assignees  <^;  for  they  are  assimees  in  law  of 
the  interest  of  the  term^  Where  covenant  is  brought  against 
an  executor';  although  the  breach  assigned  be  for  default  of 
reparation  committed  in  the  time  of  the  executor,  yet  the 

b  Dyke  ▼.  Sweeting,  Willes»  585.  e  Per  Fleming,  C.  J.  1  Bulstr.  23. 

c  Derisley  ▼.  Cuitanee,  4  T.  R.  75.        f  Collins  ▼.  Tbrougbgood,  Hob.  188. 
d  Tilney  ▼.  Norris,  E.  12  W.  3  B.  E. 
Cartb.  519.  1  Ld.  Raym.  463.  Balk. 

3v8.  S.  Cy. 
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judsment  must  be  de  bonis  teHataris ;  for  it  is  the  oovenant 
of  mt  testator  which  binds  the  executor  as  representing  him^ 
and  therefore  he  must  be  sued  by  that  name.  Covenant  by 
testator  to  teach  an  apjnrentice  his  trade  is  binding  on  the 
executors  Gf^  and  they  ought  to  see  that  the  apprentice  is 
taufht  his  trade ;  and  if  tibey  are  not  of  the  same  trade,  they 
ou^t  to  assign  him  to  another  who  is  of  the  trade,  so  that  he 
may  be  taught  according  to  the  covenant.  Where  an  admi- 
nistrator had  occupied  premises  demised  by  indenture  to  the 
intestate,  it  was  holden  ^,  that  a  plea  to  covenant  for  non- 
payment of  rent,  taxes,  and  non  repair,  stating  that  the  pre- 
mises yielded  no  profit,  could  not  be  supported. 

3.  AgavMt  Assignee. — 1.  If  the  covenant  extends  to  a 
thing  in  esse,  parcel  of  the  demise,  as  a  covenant  to  repair^; 
to  reside  constantly  on  the  demised  premises^,  to  leave  part 
of  the  land  demised  every  year  for  pasture^,  to  insure  against 
fire  premises  situated  within  the  limits  mentioned  in  the 
party-wall  act,  14  Geo.  3.  c.  78.™  or  the  like,  the  thing  to  be 
done  by  force  of  the  covenant,  is  in  a  manner  annexed  and 
appurtenant  to  the  thing  demised :  it  is  a  parcel  of  the  con- 
tract, and  tends  to  the  support  of  the  thing  demised;  hence, 
it  shall  bind  the  assignee,  although  he  be  not  named ;  and  the 
assignee  by  act  in  law,  as  tenant  by  elegit  of  a  term,  or  he  to 
whom  a  lease  for  years  is  sold  by  force  of  any  execution,  is 
equally  bound  with  the  assignee  by  act  of  the  party  \  Wh^e 
it  is  proved  ^  that  A.  is  tenant,  and  that  upon  his  quittuig  the 
premises  B.  takes  possession,  B«  may  be  presumed  to  have 
come  in  as  assignee  of  A. 

A  covenant  by  a  lessor  to  supply  the  premises  demised, 
(two  houses)  with  a  sufficient  quantity  of  good  water  at  a 
certain  rate  for  each  house  is  a  covenant  that  runsP  with  the 
land. 

2.  If  the  covenant  relates  to  a  thing  not  in  esse  at  the  time 
of  the  demise,  but  to  be  done  upon  the  thing  demised,  as  a 
covenant  to  build  a  new  wall  upon  the  thing  demised ;  it  shall 
bind  the  assignee,  if  named. 

S.  If  the  covenant  relates  to  a  thing  merely  collateral  to 
and  not  in  any  respect  concerning  the  thing  demised  <i,  as  a 

g  Walker  V.Hull,  1  Lev.  177.SedquiB.  n  Gth  Resolution.     Spenoer's  cMe,  5 

h  Tremeere  ▼.  Morieon,  1  Bing^h.  N.C.  Rep.  17  b. 

89.  o  Doe  V.  Murless,  6  M.  &  8.  110,  re- 

i  Dean  and  Chapter  of  Windsor's  case,  cogfoized  by  Bay  ley,  J.  in  Doe  d. 

6  Rep.  24.  a.  Morris  v.  Williams,  6  B.  Jt  C.  42. 

k  Tatem  v.  Chaplin,  2  H.  Bl.  133.  p  Jourdain  v.  Wilson,  4  B.  Ac  A.  266. 

1  Cockson  V.  Cock,  Cro.  Jac.  126.  q  Spencer's  case,  2nd  Resolution, 
m  Vernon  v.  Smith,  5  B.  &  A.  1 . 
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covenant  to  build  a  house  on  the  land  of  the  lessor  which  is 
not  parcel  of  the  demise ;  or  to  pay  any  collateral  sum  to  the 
lessor,  or  to  a  stranger';  the  assignee,  though  named,  is  not 
bound  by  such  covenant ;  because  tihe  thing  covenanted  to  be 
done,  is  merely  collateral,  and  not  in  any  respect  touching  or 
concerning  the  thing  demised  (SO),  In  order  to  bind  the  as- 
signee, even  though  named,  it  is  essentially  necessary,  that 
the  thing  covenanted  to  be  done,  or  not  to  be  done,  should 
directly  affect  the  nature,  quality,  or  value  of  the  thing  de- 
mised, or  the  mode  of  occupying  it :  Hence,  where  in  a  lease 
of  land ",  with  liberty  to  make  a  water-course,  and  erect  a 
mill,  the  lessee  covenanted  for  himself  and  his  assigns,  not  to 
hire  persons  to  work  in  the  mill,  who  were  settled  in  other 
parishes,  without  a  certificate  of  their  settlement:  it  was 
Iiolden,  that  this  covenant  was  not  binding  on  the  assignee  of 
the  term :  because  the  state  of  the  thing  demised  would  be 
the  same  at  the  end  of  the  term,  whether  the  parish  were 
more  or  less  burdened  with  poor,  and  although  the  value  of 
the  reversion  would  not  be  so  great  if  the  poor's  rate  were 
increased,  yet  that  burden  would  be  increased  by  a  collateral 
circumstance:  and  the  work  to  be  done  being  the  same^ 
whether  it  were  done  by  workmen  from  one  parish  or  an- 
other, could  not  affect  the  mode  of  occupation. 

4.  If  a  covenant  relates  to  personal  goods  ^,  as  on  a  demise 
of  sheep  for  a  certain  time,  if  the  lessee  covenants  for  him- 
self and  his  assigns  to  re-deliver  the  sheep  at  the  end  of  the 
time,  and  the  lessee  assign  the  sheep  over,  this  covenant  (31) 
will  not  bind  the  assignee,  though  named,  because  there  is  . 
not  any  privity.  In  the  case  of  realty  there  subsists  a  privity 
between  the  lessor  and  the  lessee,  and  his  assigns,  in  respect 

r  MayhoT.  Buckhunt,  Cro.  Jac.  438.        Bampion,  1  Cro.  k  J.  118.    See  6 
s  Mayor  of  CoDgleton  v.  Pattiiony  10        Bingh.  170. 
East,  130.  recognized  in  Easterby  y.    t  Spencer's  case,  3d  Resolution. 


(30)  It  is  a  substantive,  independent  agreement,  not  qvodam  modo, 
but  mdlo  modo  annexed  or  appurtenant  to  the  thing  leased.  Per 
Wilmot,  C.  J.  delivering  the  opinion  of  the  court  in  Balfy  v.  WeUg, 
Wihnot,  345.  See  this  doctrine  discussed  by  Tindal,  C.  J.  in  Flight 
V.  Glo89cp,  2  N.  C.  131. 

(31)  "  The  covenant  in  this  case  is  not  collateral,  but  the  parties, 
that  is,  the  lessor  and  assignee,  are  total  strangers  to  each  other, 
without  any  line  or  thread  to  unite  and  tie  them  together,  and  to 
constitute  that  privity,  which  must  subsist  between  debtor  and 
creditor  to  support  an  action."  Wihnot,  C.  J.  in  Balh  v.  WeJk, 
Wihnot,  345. 
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of  the  reversion^  but  in  the  case  of  a  lease  of  personal  goods, 
there  is  not  any  reversion,  but  merely  a  chose  in  action  in  the 
personalty,  which  cannot  bind  any  but  the  ooyenantor,  or  his 
personal  representative  (32).  A  lessee  of  tidies  covenanted 
for  himself^,  his  executors,  administrators,  and  assigns,  not 
to  let  any  of  the  farmers  occupying  the  estate,  out  of  which 
the  tithes  arose,  have  any  part  of  uie  tithes  without  the  con- 
sent of  the  lessor ;  and  further  covenanted  for  himself  and 
his  assigns  to  find  and  allow  to  the  lessor  sufficient  wheat 
straw  for  thatching  any  of  the  buildings  then  in  lessor's 
occupation;  the  lessee  assigned  to  the  defendant,  who  suffered 
several  of  the  farmers  to  retain  part  of  the  tithes  without  the 
lessor's  consent.  An  action  having  been  brought  against  the 
defendant  for  this  breach  of  the  covenant,  and  a  verdict  for 
the  phdntifF,  it  was  moved,  in  arrest  of  judgment,  that  the 
action  woidd  not  lie  against  the  defendant,  inasmuch  as  the 
covenant  was  merely  personal  and  collateral,  binding  the  lessee 
only ;  that  tithes  were  incorporeal^  lying  in  grant,  and  which 
therefore  would  not  endure  such  an  annexation  of  covenant. 
But  the  court  were  of  opinion,  that  there  was  not  any  diffe- 
rence between  land  and  tithes  as  to  the  annexation  of  cove- 
nants ;  that  this  covenant  was  not  a  mere  collateral  covenant, 
but  related  to  the  thing  demised,  materially  and  essentially 
tending  to  preserve  it,  and  as  such,  obligatory  on  the  assignee 
being  named,  and  there  being  a  privity  in  respect  of  the  re- 
versioner, the  lessor.  So  where  a  lease  contained  a  demise  of 
all  mines  and  minerals  then  opened  or  discovered,  or  which 
might  during  the  term  be  opened  or  discovered,  in  or  under 
certain  moors  or  waste  lands,  and  also  all  smelting  mills  then 
standing  upon  the  lands,  with  full  liberty  to  sink  shafts  there, 
and  to  build  thereon  any  mills  or  other  buildings  requisite  for 
working  tiie  mines ;  the  lessor  afterwards  granted  his  rever- 
sion to  A.,  who  by  will  devised  the  same  to  the  plaintiffs ;  it 

u  Bolly  ▼.  WelU,  M.  10  G.  3.  C.  B.  3  WiU.  25.  Wilmot,  341.  S.  C. 


(32)  "  To  carry  the  lien  of  a  personal  obligation  over  to  an  as- 
signee, and  to  make  him  the  object  of  an  action  at  the  suit  of  a  per- 
son with  whom  be  did  not  originally  contract,  he  must  in  all  cases  be 
named,  and  there  must  also  be  a  privity  between  the  assignee  and 
the  person  to  whom  he  becomes  engaged ;  and  the  covenant  roust 
respect  the  thing  leased.  The  chose  in  action,  which  of  itself  is 
not  assignable,  loses  that  property  under  those  circumstances,  and  in 
a  waiting  dependent  state  follows  its  principal ;  and  asugnees  of 
leases  become  liable  to  assignees  of  reversions,  and  vice  versd" — 
Per  Wilmot,  C.  J.  ib.  345. 
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was  holden',  that  the  covenant  to  build  the  new  smelting 
mill  (which  was  implied  from  the  language  of  the  deed) 
tended  to  the  support  and  maintenance  of  the  thing  demised^ 
and  that  the  assignee  of  the  reversion  might  therefore  sue 
upon  it. 

Covenant  by  lessee  against  the  assignees  of  lessor  y.  The 
lessee  covenanted  to  leave  all  the  trees  he  should  plant  during 
the  term.  The  lessor  covenanted  for  himself,  his  execu- 
tors, and  administrators,  to  pay  for  the  trees  at  a  fair  valua- 
tion, by  two  persons  to  be  named  by  each  party,  their  exe- 
cutors, administrators,  or  assigns.  Tlie  term  expired.  The 
defendants,  assignees  of  lessor,  refused  to  name  an  arbitrator, 
which  was  the  breach  assigned.  On  general  demurrer  to  the 
declaratioii  after  argument,  and  time  taken  to  consider.  Lord 
Mansfield,  C.  J.  delivered  the  opinion  of  the  court,  that  the 
covenant  to  refer  to  arbitration  did  not  run  with  the  land ; 
and  therefore  the  assignees  were  not  bound  by  it,  on  the  au- 
thority of  Spencer^ 8  case,  the  assignees  not  being  named.  So 
where  a  term  is  granted  as  a  security  for  money  lent  on  mort- 
gage, the  covenant  in  the  indenture  of  mortgage  to  pay  the 
money  on  a  given  day,  is  a  personal  and  a  collateral  covenant 
not  running  with  the  land  *.  Where  lands  are  conveyed  by 
A.  to  B.%  in  fee,  to  the  use  of  such  person  as  C.  shall  appoint, 
and  C.  covenants  for  himself  and  his  assigns  to  pay  to  A.  a 
fee  farm  rent  for  the  lands,  and  afterwards  C,  in  pursuance  of 
his  power,  makes  an  appointment  to  D. ;  D.  the  appointee 
cannot  be  sued  on  the  covenant  as  the  assignee  of  C;  for  the 
appointee  has  not  the  estate  of  C,  but  is  in  by  the  original 
conveyance.  A  covenant  which  runs  with  the  land^,  e.  g.  a 
covenant  to  repair,  is  divisible ;  and  will  bind  the  assignee  of 
parcel  of  the  estate  demised,  quoad  the  repairs  of  such  parcel. 
80  where  covenant  was  brought  by  the  lessor  against  the  as- 
signee of  the  lessee  for  the  non-payment  of  a  year's  rent^ 
Defendant,  as  to  the  rent<^  for  half  the  year,  pleaded  an 
eviction  during  that  time  of  a  moiety  of  the  premises  by 
title  paramount.    On  demurrer,  the  question  was,  whether 

z  Sampson  and  another  v.  Easterby,  9  b  Congham  v.  lL\n%,  1  Rol.  Abr.  522. 

B.  and  C.  505.    Judgment  affirmed  Sir  William  Jones,  245.  3.  C.  Cro. 

on  error,  6  Bing^h.  044.    See  also  Car.  221.  S.  C.  recognized  by  the 

Carr  t.  Roberta,  5  B.  &  Ad.  78.  court   in    Stevenson    v.    Lambard, 

J  Orey  v.  Cuthbcrtson  and  another,  2  East's  R.  580. 

assignees  of  Mills,  T.  26  G:  3.  b.  R.  c  Stevenson  v.   Lambard,   B.   R.   T. 

MS8.,  and  4  Doug.  351.  42  Geo.  3.  2  East's  R.  57&. 

X  Canham  v.  Rust,  2  Moore,  1 64.  d  This  ought  to  have  been  pleaded  to 

a  Roach  v.   Wadham,   0  East,   289.  a  mo/efy  of  the  rent  for  half  a  year. 

cited  in  Doe  d.  Wigan  v.  Jontt,  10 

B.  k  C.  459. 
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the  rent  was  apportionable :  it  was  holden^  tbat  the  con- 
dition of  the  assignee  was  different  from  that  of  the  lessee 
who  was  chai^geable  on  the  privity  of  contract,  for  the  as- 
signee was  chargeable  on  the  privity  of  the  estate,  and  in  fe- 
spect  of  the  land ;  hence  the  rent  in  question  was  apportion- 
able; on  the  same  principle  as  the  rent  of  the  lessee  or 
assignee  would  have  been  in  an  action  of  debt  or  replevin. 

Where  the  lessee  of  a  public-house  covenanted  for  himself 
his  executors,  and  assigns,  with  his  lessors  (brewers,)  to  take 
all  his  beer  of  them  or  their  successors  in  their  said  trade ; 
and  the  lessors  sold  their  trade  and  the  public-house,  with 
other  premises,  to  third  persons,  who  removed  the  plant,  &c« 
to  a  distance  of  two  miles,  and  there  carried  on  the  business 
of  brewers ;  it  was  holden^,  that  the  trade  of  the  lessors  was 
thereby  determined ;  and  that  their  assignee  could  not  take 
advantage  of  the  covenant,  on  the  assignee  of  the  lessee  pur- 
chasing beer  from  another  brewer. 

Assignee  of  the  term  is  not  answerable  for  the  breach  of 
such  covenants  as  were  broken  by  lessee  before  he  became 
assignee^ ;  e.  g.  as  where  lessee  covenanted  to  rebuild  within 
such  a  time,  and  failed  to  do  so,  and  then  after  the  expiration 
of  the  time,  assigned.  Neither  is  he  answerable  for  such 
breaches  of  covenant  as  are  committed  afiter  he  has  assigned 
over  the  thing  demised^,  for  if  an  action  be  brought  against 
him  charging  him  with  such  breaches,  he  may  plead,  that 
before  the  breach  was  incurred,  he  assigned  all  his  estate  and 
interest  in  the  thing  demised  to  J.  S.  (33),  and  this  will  be  a 
good  discharge ;  and  it  is  observable  that  in  such  plea,  it  is 
not  necessary  to  allege  that  the  lessor  had  notice  of  such 
assignment'    But  he  may  render  himself  liable  to  the  lessee 

c  Doe  d.  Calvert  v.  Reid,  10  B.  ft  C!  e  Chancellor  ▼.  Poole,  Doug.  7S4. 

849.  f  Pitcher  v.  Tovey,  Salk.  bl.  4  Mod. 

d  Grescot  v.  Green ,  Salk.  1 09,  Church-  71.2  Vent.  228.  Carth.  1 77.  S.  C.  by 

wardens  of  &t.  Saviour's  v.  Smith,  nameof  Tovey  v.  Pitcher,  3 Lev.  896. 

3  Bun.  1271.  1  Bl.  R.  351.  S.  C.  1  Show.  340.  S.  C. 


(33)  An  assignment  to  a  beggar  or  a  person  leaving  the  kingdom, 
provided  the  assignment  be  executed  before  his  departore,  is  good. 
Nor  will  such  assignment  be  considered  as  fraudulent,  although  the 
assignee  never  takes  possession.  Taylor  v.  Shum,  1  Bos.  and  Pul.  21. 
See  also  Lekeuxv.  Nash,  Str.  1221,  and  Odelly.  Wake,  3  Campb.  394. 
An  assis^mient  to  a  feme  covert,  where  husband  has  not  revised  his 
assent,  is  sufficient ;  for  a  feme  covert  is  of  capacity  to  purchase  of 
others  without  the  consent  of  her  husband ;  and  though  he  may  dis- 
agree and  divest  the  estate,  yet  if  he  neither  agree  or  disagree,  the 
purchase  is  good.    Barn/other  v.  Jordan,  Doug.  451. 
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for  breadies  incurred  after  the  assignment,  if  he  executes  the 
indenture  of  assignment^  "  subject  to  the  performance  of  the 
covenants  in  the  lease/^^  And  an  assignee  cannot^,  by  as- 
signing before  action  brought,  defeat  an  action  for  breaches 
of  coTcnant  running  with  die  land,  and  incurred  in  his  time, 
the  right  of  action  being  complete,  and  vested  before  the. 
assignment. 

From  the  form  of  the  foregoing  plea,  it  may  be  collected, 
that  an  assignee,  in  order  to  exonerate  himself  from  his  liability 
under  the  covenants  in  a  lease,  must  convey  all  (34)  his  estate 

g  See  Steward  v.  Wolveridge,  9  Bingh.    h  Harley  v.  King,  2  Cr.  M.  ft  R.  18. 
60. 


(34)  In  Eaton  v.  Jacques,  Doug.  454,  it  was  holden,  that  an  as- 
signment by  way  of  mortgage,  was  not  an  assignment  of  all  the 
estate  and  interest  of  the  assignor,  so  as  to  make  the  mortgagee, 
who  had  never  taken  possession,  chargeable  in  debt  for  rent  arrear ; 
although  the  mortgage  had  been  forfeited  before  such  rent  became 
due  ;  BuUer,  J.  observing,  "  that  he  had  looked  into  the  precedents, 
and  they  always  alleged,  '  by  virtue  whereof  the  assignee  entered  and 
was  possessed.' "     Having  stated  this  decision,  it  will  be  proper  to 
remark,  that  Kenyon,  C.  J.  twice  expressed  his  disapprobation  of  it; 
Ist,  in  Westerdell  v.  Dale,  7  T.  R.  312.     "  As  to  the  cases  respecting 
the  mortgagee,  whether  in  or  out  of  possession,  he  is  the  legal  owner, 
and  must  be  so  considered  in  a  court  of  law,  notwithstanding  he  is 
subject  to  equitable  interests.     It  is  said  in  one  of  the  cases'*',  that  a 
mortgagee    is  only  liable  when  in  possession,  and  what  proves 
this  point  is,  that  in  charging  the  mortgagee,  it  is  necessary  to  state 
in  pleading,  that  he  entered  and  was  possessed ;  but,  with  great 
deference  to  the  learned  judge  who  gave  that  reason,  I  doubt  it ;  I 
consider  these  as  mere  formal  words."     2ndly,  in  Stone  v.  Evans^ 
Middlesex  Sittings,  T.  39  G.  3,  cited  in  7  East,  341,  and  reported 
in  Woodfall's  Landlord  and  Tenant,  2ndsedit.  p.  113,  and  Abbott* 
p.  20.     Gibbs  having  cited  Eaton  v.  Jacques,  Lord  Kenyon  said,  he 
could  not  subscribe  to  the  doctrine  laid  down  in  that  case ;  that  the 
defendant  who  was  assignee  of  a  term  by  way  of  mortgage,  was 
liable  to  the  covenants  in  the  lease,  not  on  the  ground  of  possession, 
but  as  assignee ;  his  liability  was  not  limited  by  his  possession  ;  so 
long  as  he  had  the  legal  estate,  so  long  he  continued  liable.     If  he 
had  wished  to  avoid  that  liability,  he  should  have  taken  an  under- 
lease.    See  also  Williams  v.  Bosanquet,  1  Broderip  and  Bingham, 
238,  where  Eaton  v.  Jacques  was  considered,  by  a  great  majority  of 
judges,  as  not  having  been  rightly  decided ;  and  it  was  holden,  that 
where  a  party  takes  an  assignment  of  a  lease  by  way  of  mortgage  as 
a  security  for  money  lent,  the  whole  interest  passes  to  him,  and  he 

«  Eaton  V.  Jacques  had  been  cited  In  argument 
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and  interest  in  the  thing  demised.  If  the  conTeyance  &Ib 
short  of  this^  it  will  not  amount  to  an  assignment,  so  as  to 
discharge  the  assignee  from  his  liability.  In  a  plea  of  this 
kind,  it  is  usual  to  aver  the  entry  and  possession  of  the  person 
to  whom  the  defendant  assigned  the  premises;  but  such 
ayerment  is  not  traversable^  (35). 

i  Walker  v.  Reeves,  Doug.  461.  n. 


becomes  liable  on  the  covenant  for  pa3rment  of  rent,  although  be  h^s 
never  occupied  or  become  poesessed  in  feu^t :  and  see  Burton  v.  Bar- 
clay,  7  Bingh.  745. 

(35)  See  Lord  Kenyon's  opinion  as  to  this  averment  in  the  pre- 
ceding note.  It  is  to  be  observed,  that  assignees  of  a  bankrupt  les- 
see are  not  liable  for  rent  arrear,  where  they  have  not  taken  posses- 
sion of  thing  demised.  Per  Kenyon,  C.  J.  in  BourdilUm  v.  Daltom, 
and  others,  assignees  of  Bell,  a  bankrupt,  Peake's  N.  P.  C.  238  ; 
1  Esp.  N.  P.  C.  233.  Neither  are  they  bound  to  take  possession  of 
a  damnosa  hareditas,  that  is,  property  of  the  bankrupt,  which,  so  far 
from  being  valuable,  would  be  a  charge  to  the  creditors.  The  as- 
signees may  take  to  the  bankrupt's  property  or  not,  according  as  it 
is  or  is  not  beneficial  to  the  creditors  ;  and  consequently  they  may 
do  such  previous  acts  as  are  necessary  to  ascertain  whether  the  pro- 
perty be  beneficial  or  not,  before  they  take  to  it.  Hence,  where  de- 
fendants, assignees  of  a  bankrupt  lessee,  advertised  the  lease  for  sale 
by  auction,  in  which  advertiBement  they  did  not  state  that  the  pre- 
mises belonged  to  them,  nor  for  or  by  whom  they  were  to  be  sold, 
but  only  generally  that  there  was  a  saleable  term,  and  no  bidder 
ofl^ering,  tibey  declined  interfering  any  further  with  the  property ;  and 
it  did  not  appear  that  they  bad  ever  taken  possession,  either  actually 
or  by  receiving  or  paying  any  rent ;  it  was  holden,  that  there  was 
not  sufficient  evidence  to  fix  upon  the  defendants  the  characters  of 
assignees  of  the  bankrupt's  term,  so  as  to  render  them  responsible 
for  the  performance  of  the  covenants  in  his  lease.  Turner  v.  Ri- 
chardson,  7  East,  335.  Some  assent  of  the  assignees  of  a  bankrupt 
to  the  assignment  to  them,  of  the  premises,  is  necessary,  in  order  to 
charge  them  with  the  bankrupt's  covenants.  Adm.  S.  C.  Until 
some  act  ia  done  to  manifest  the  assent  of  the  assignees,  the  term 
remains  in  the  bankrupt  and  he  is  liable  to  the  payment  of  the  rent 
accruing  due  subsequent  to  the  bankruptcy.  Copelandy.  Stevens, 
1  B.  and  A.  593.     But  see  6  G.  4,  c.  16,  s.  75.  ante,  480. 

The  assignees  of  a  bankrupt  having  allowed  his  efiects  to  remain 
upon  the  premises  nearly  a  year  after  the  bankruptcy,  i|n  order  to 
prevent  a  distress,  paid  the  arrears  of  rent  then  due,  at  the  same 
time  intimating  to  die  landlord  that  they  did  not  mean  to  take  to 
the  lease  unless  it  could  be  advantageously  disposed  of;  the  effects 
were  soon  after  sold,  and  removed  from  the  premises ;  the  lease  was 
at  the  same  time  put  up  to  sale  by  ordw  of  the  assignees,  but  there 
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'  That  the  whole  interest  in  the  original  lease  must  be  con- 
Teyed^  in  order  to  make  a  person  chargeable  as  assignee^  will 
appear  from  the  following  cases : 

Lessee  for  lives,  of  a  messuage^,  under  a  covenant  to  keep 
the  same  in  repair  during  the  term,  and  at  the  end  of  the 
term  to  deliver  it  up  so  repaired,  by  indenture  ^^  granted  and 
assigned  all  hi$  estate  and  interest  therein  to  A.  and  his 
executors,  habendum^  to  A.  and  his  executors,  for  ninety-nine 
years,  jf  cestui  que  vie  should  so  long  live,  in  as  large,  ample, 
and  beneficial  way  as  the  grantor,  his  heirs,  &c.,  held  the 
same,  paying  a  certain  rent  to  the  reversioner/'    On  the  ex- 
piration of  me  lives,  the  reversioner  brought  covenant  against 
the  executors  of  A.,  for  not  yielding  up  the  messuage  in  re- 
pair*   It  was  alleged  in  the  declaration,  that  all  the  estate 
and  interest  of  the  lessee  for  life  vested  in  A.  by  assignment. 
This  was  denied  bv  defendant's  plea.     A  case  having  been 
reserved  and  argued,  the  court  du'ected  the  postea  to  be  de- 
livered to  the  defendants;  Lord  Kenyon,  C.  J.  observing, 
that  there  were  not  any  words  in  the  indenture,  by  which 
the  fireehold,  of  which  the  original  lessee  was  seised,  was 
conveyed  to  the  testator  of  the  defendants :  that  the  convey- 
ance of  all  the  grantor's  estate  and  interest  to  a  man  and  his 
executors,  for  years,  could  not  convey  a  freehold ;  that  such 
words  meant  only  their  interest,  &c.,  in  the  legal  estate 
thereby  granted;   and  that  the  court  could  not  give  those 
words  a  krger  operation  than  the  parties  themselves  had  de- 
clared they  should  have.    So  the  devisee  of  an  equitably 

k  £.  of  Derby  v.  Taylor,  1  East's  R.  502. 


were  not  any  bidden  for  it ;  they  omitted  to  return  the  key  to  the 
landlord  for  nearly  four  months  after ;  however,  they  were  not  asked 
for  it,  and  they  did  not  otherwise  make  use  of  the  premises.     Lord 
EUlenboroagh  held  that  they  were  not  liable  to  the  landlord  as  as- 
signees of  the  lease ;  for  the  mere  omission  to  send  the  key  was  not 
tantamomit  to  entering  and  taking  possession.     Wheeler  v.  Bramah, 
3  Campb.  340.     Bat  where  the  assignees  of  a  bankrupt  entered  and 
kept  possession  of  Ins  leasehold  property  for  three  months,  it  was 
holden,  that  they  were  chargeable  with  ihe  covenants  in  the  lease, 
although  the  bankrupt's  effects  were  upon  the  premises  dming  that 
period,  and  the  assignees  immediately  after  the  sale  delivered  up 
the  key.    Hanson  v.  Stevenson,  1  B.  and  A.  303.     [If  assignees  take 
possession  with  a  view  to  a  beneficial  occupation,  they  are  liable  upon 
a  tenancy  from  year  to  year,  until  it  is  terminated,  the  same  as  upon 
a  lease.    Anseli  v.  Robson,  ^  Cr.  and  J.  610.]    Bat  see  stat. 
p.  480. 

vofr.  I.  2  K 
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estate  is  not  liable  as  assignee^  So  where  in  covenant  for 
rent  arrear"^,  brought  against  the  defendant  as  assignee  of 
J.  S.,  it  appeared  in  evidence^  that  by  the  deed,  under  which 
the  defendant  held,  the  premises  were  conveyed  to  him  by 
J.  S.  for  a  day  or  some  days  less  than  the  original  term ;  the 
court  were  of  opinion,  that  the  action  could  not  be  main- 
tained, the  defendant  being  an  under-lessee,  and  not  an  as- 
signee of  the  whole  term. 

But  where  a  lessee  for  years  granted  the  whole  of  the  term 
to  J.  S,^,  it  was  holden,  that  J.  S.  might  maintain  an  action 
as  assignee  of  the  term  against  the  lessor  for  a  breach  of 
covenant ;  although  in  the  deed  of  assignment,  the  rent  was 
reserved  to  the  lessee,  with  a  power  of  re-entry  in  case  of 
non-payment,  and  although  new  covenants  were  introduced 
into  that  deed.  With  respect  to  declaring  against  an  asrignee, 
it  is  to  be  observed,  that  it  is  not  incumbent  on  the  lessor  to 
set  forth  mesne  assignments.  It  is  sufficient  to  state,  gene^ 
rally,  that  all  the  estate,  &c.®  of  the  lessee  vested  in  the  de^ 
fendant  by  assignment ;  for  it  cannot  be  presumed  that  the 
lessor  is  acquainted  with  the  particulars  of  the  assignee's  tide* 
A.  demised  to  B.  for  a  term  of  years,  and  B.  after  cove*- 
nanting  for  payment  of  rent,  covenanted  for  himself,  his  exe^ 
cutors,  and  assigns,  that  neither  he,  or  his  executors,  or  ad- 
ministrators, woidd  assign  without  the  consent  of  A.  The 
term  vested  by  assignment  in  C,  who  upon  being  sued  for 
non-payment  of  rent,  pleaded  that  before  the  rent  became 
due,  he  had  assigned  to  D.  A.  replied  the  covenant  not  ta 
assign;  but  the  replication  was  holdenP  bad  on  demurrer,  on 
the  ground  that  the  assignment  itself  was  not  void  (although 
a  breach  of  covenant,)  and  as  soon  as  C.  ceased  to  be  assignee^ 
his  obligation  to  perform  the  covenant  was  at  an  end. 


VI.  Of  the  Declaration,  and  her&n  of  dependent  Covenantsiy 
Conditions  precedent,  and  independent  Covenants^ 

Venue. — As  this  action  is  more  frequently  brought  for 
breaches  of  covenants  contained  in  leases,  than  on  any  other 
kind  of  covenants,  the  following  table  may  be  useful,  in 

1  The  Mayor,  &c.  of  CarlUle  v.  Bla-    n  Palmer  v.  Edwards,  Doug.  186.  n. 

mire  and  Tyson.  8  Bast,  487.  o  Pitt  v.  Russell,  3  Lev.  19- 

m  Holford  v.  Hatch,  Doug.  183.  p  Paul  v.  Nurse,  8  B.  and  C.  486. 
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which  the  reader  will  see,  at  one  view,  in  what  cases  such 
lu^on  is  transitory,  and  in  what  local.  The  principle  on 
which  the  table  is  nramed  is  this :  where  the  action  is  founded 
on  privity  of  contract,  it  is  transitory,  and  the  venue  may  be 
laid  in  any  county ;  but  where  the  action  is  founded  upon 
privity  of  estate  only,  it  is  local,  and  the  venue  must  be  laid 
in  the  county  where  the  estate  lies.  In  the  third  and  fourth 
cases  in  the  table,  the  privity  of  contract  is  transferred  by  the 
operation  of  the  stat.  S2  H.  8,  c.  S4. 

TRANSITORY, 

1.  Lessor  v.  Lessee. 
2»  Lessee  v.  Lessor. 

3.  Assignee  of  Reversion  v.  Lessee,  stat.  32  H.  8.  c.  34. 

TkuTBby  V.  Plant,  1  Saund.  237. 

4.  Lessee  v.  Assignee  of  Reversion,  stat.  32  H.  8.  c.  34. 

LOCAL. 

5.  Lessor  v.  Assignee  of  Lessee,  Stevenson  v.  Lombard^ 

2  East,  575. 

6.  Assignee  of  Lessee  v.  Lessor.    N.  If  the  locality<  does 

not  appear  on  declaration,  and  no  issue  is  raised  on  it, 
the  defendant  is  not  entitled  to  a  nonsuit,  by  reason 
of  the  venue  bdng  laid  in  a  wrong  county.  Bofyes  v. 
Hewetson,  2  N.  C.  575. 

7*  Assignee  of  Reversion  v.  Assignee  of  Lessee^  Barker  v. 
Damer,  Carth.  182.  Salk.  80. 

8.  Assignee  of  Lessee  v.  Assignee  of  Reversion. 

The  circumstance  of  rent  being  made  payable  in  a  different 
county  from  that  in  which  the  lands  lie,  will  not  affect  the 
locality  of  an  action  of  covenant  for  non-payment  of  such 
rent<U  Where,  however,  the  action  is  local%  although  it  be 
brought  and  tried  in  a  wrong  county,  yet  the  defect  will  be 
aided  after  verdict,  by  stat.  16  and  17  Car.  2.  c.  8.  And  by 
stat.  3  and  4  W.  4.  c.  42,  s.  22,  reciting,  that  unnecessary 
delav  and  expense  is  sometimes  occasioned  by  the  trial  of 
local  actions  m  the  county,  where  the  cause  of  action  has 
arisen,  it  is  enacted,  that  in  any  action  depending  in  any  of 
the  superior  courts,  the  venue  in  which  is  by  law  local,  the 
court  m  which  such  action  shall  be  depending,  or  any  judge 

q  Barker  v.  Damer,  Salk.  80.  r  Mayor  of  London  v.  Cole,  7  T.  R. 
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of  the  court  may,  on  the  application  of  either  party,  order 
the  issue  to  be  tried,  or  writ  of  inquiry  to  be  executed,  in  any 
other  county  or  place  than  that  in  which  the  venue  is  laid ; 
and  for  that  purpose  any  such  court  or  judge  may  order  a 
suggestion  to  be  entered  on  the  record,  that  die  trial  may  be 
more  conveniently  had  or  writ  of  inquiry  executed,  in  the 
county  or  place  where  the  same  is  ordered  to  take  place.  It 
must  appear  on  the  face  of  the  declaration",  that  defendant  co- 
Tenanted  by  deed ;  for  where  plaintiff  declared  that  defendant 
per  quoddam  scriptum  auum  factum  apud  Wesiminster  amces- 
My  dfc.f  it  was  holden  bad ;  because  scriptum  did  not  import 
a  deed,  and  factum  being  joined  to  tqmd  Westminster,  ren- 
dered it  impossible  to  be  taken  as  a  substantive.  As  this 
action  is  brought  on  a  deed^  with  the  execution  of  which  v 
defendant  is  charged,  plaintiff  must  make  a  profert  of  the 
deed  in  the  declaration,  and  bring  the  deed  into  court,  in 
order  that  the  court  may  see  whether  it  be  executed  according 
to  law.  Profert  being  made,  defendant  is  entitled  to  crave 
oyer,  and  the  court  cannot  then  dispense  with  oyer,  although 
plaintiff  make  an  affidavit,  that  he  has  searched  for  the  deed^ 
and  cannot  find  it  any  where  (36). 

Every  deed  is  supposed  to  be  executed  die  same  day  that 
it  bears  date^.  But  though  the  deed  appear  on  the  face  of  it 
to  have  been  made,  that  is,  written  on  one  day,  yet  if  in  truth 
it  were  delivered  on  a  subsequent  day,  that  may  be  shown  by 
averment.    A  declaration  in  covenant  stated  that  the  deed  was 

M  Moore  ▼.  Jones,  Str.  814.    See  also    u  Stone  y.  Bale,  3  Lev.  348.   See  also 
Southwell  ▼.  Brown,  Cro.  Eliz.  671.        Ooddard's  case,  2  Rep.  4,  b. 

t  Thoretby  ▼.  Sparrow,  B.  R.  E.  16 
Geo.  2. 1  Wilfi.  16.  2Str.  1186.  S.  C. 


(36)  In  Bead  v.  Brookman,  8  T.  R.  151,  in  a  plea  in  bar  to  an 
avowry,  plaintiff,  instead  of  making  a  profert,  pleaded  that  the  deed 
was  lost  by  time  and  accident.  On  special  demurrer  this  averment 
was  holden  good,  per  Kenyon,  C.  J.,  Ashhurst,  J.,  aad  Buller,  J. — 
Grose,  J.  dissentiente;  but,  in  pleading  a  lost  deed,  it  is  necessary  to 
set  forth  the  supposed  names  of  the  parties  to  the  deed  and  the  date. 
Hendy  v.  Stephenson,  10  £a8t.  65.  If  the  deed  has  been  destroyed 
by  fire,  it  may  be  so  alleged  as  an  excuse  for  the  non-production  of 
it,  as  in  BwUedge  v.  Bvrrel,  1  H.  Bl.  254,  where  the  plaiutijOT  de- 
clared that  by  a  certain  deed-poll  made,  &c.  (which  said  deed-poll 
was  casually  burnt  and  destroyed  by  the  fire  th^inafler  mentioned.) 
But  if  profert  be  made  in  the  declaration,  the  deed  must  be  pro- 
duced ;  for  the  plaintiff,  so  declaring,  will  not  be  permitted  to  give 
evidence  of  the  destruction  of  the  deed,  or  of  its  being  in  the  hands 
of  the  defendant.    Smith  v.  Woodward,  4  East,  585. 
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indeniedy  made,  and  concluded^,  on  a  day  subsequent  to  the 
day  on  which  die  deed  itself  was  stated  on  the  face  of  it  to 
haye  been  indented,  made,  and  concluded;  it  was  holden^  that 
such  allegation  was  no  more  inconsistent  with  the  deed,  than 
if  it  had  been  alleged  that  it  was  sealed  and  delivered  on  a  day 
subsequent;  that  it  was  quite  immaterial  when  it  was  tfir- 
denied,  and  equally  so  when  it  was  mcule,  by  which  might  be 
understood  when  it  was  written ;  the  only  material  word  was 
concluded,  and  a  deed  could  only  be  said  to  be  concluded 
when  it  was  delivered.  The  time  of  delivering  was  the  im- 
portant time  when  it  took  effect  as  a  deed :  and  from  the  pre- 
ceding case  of  Stone  v.  Bale,  it  appeared  that  the  delivery 
might  be  after  the  date.  In  framing  the  declaration,  it  is  not 
necessary  to  set  forth  the  provisions  of  the  deed  m  letters  and 
words.  It  will  be  sufficient  to  state  the  substance  and  legal 
effect.  Neither  is  it  necessary  to  set  forth  all  the  provisions 
of  the  deed ;  stating  such  parts  as  are  necessary  to  entitle  the 
plaintiff  to  recover  will  be  sufficient  (37).  Hence  in  cove- 
nant on  a  mortgage  deed^,  the  court  were  of  opinion,  that  it 
was  sufficient  for  the  plaintiff  to  set  forth  in  his  declaration^ 
that  defendant,  by  a  certain  indenture,  had  demised  certain 
premises  therein  mentioned,  (not  specifying  the  premises,) 
subject,  among  other  things,  to  such  a  proviso ;  then  setting 
out  the  substance  of  the  covenant  for  the  payment  of  the  mo- 
ney, and  breach  for  the  non-payment.  If  the  deed  on  which 
plaintiff  declares  contain  a  proviso  ^,  operatii^  by  way  of  de- 
feasance of  the  covenants,  the  plaintiff  is  not  obliged  to  state 
such  proviso  in  his  declaration ;  if  the  defendant  means  to 
rely  on  it,  it  is  incumbent  on  him  to  shew  it.     It  is  sufficient 

t   Hall  ▼.  Cazenove,  4  Bast,  477.  x  Elliott  v.  Bloke^  1  LeT.  88.  T.  Raym. 

u  Dundai  v.  Lord  Weymouth,  Cowp.        65.  S.  C. 
665. 


(37)  This  rule  ought  to  be  strictly  adhered  to,  as  well  to  prevent 
the  extension  of  the  record  to  an  unreasonable  length,  as  to  avoid 
the  danger  resulting  to  the  party  setting  forth  the  deed,,  from  vari- 
ances and  formal  objections.  In  Dundas  v.  Lord  Weymouth,  Cowp« 
665.  the  court  said,  they  would  animadvert  upon  any  future  instance 
of  putting  parties  to  the  enormous  expense  of  setting  out  deeds  at 
length,  or  superfluous  parts  of  them.  And  in  Price  v.  Fletcher^ 
Cowp.  727.  where  the  plain tffF  in  an  action  for  breach  of  covenant 
for  quiet  enjoyment  under  a  lease,  had  set  out  the  whole  lease  ver- 
batim,  it  was  referred  to  the  master  to  strike  out  the  superfluous 
matter  in  the  declaration  with  costs.  See  1  Williams'  Saunders,  233. 
n.  (2).  where  the  learned  serjeant  has  given  a  concise  form  of  decla- 
ration in  covenant  for  non-payment  of  rent. 
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to  say  '^  whereas  by  a  certain  indenture,  &c.  it  is  witnessed 
&c/^  without  a  direct  affirmation  y,  that  by  such  an  indenture 
defendant  covenanted*  In  covenant  by  husband  of  rever- 
sioner in  fee  *y  he  must  declare  on  a  seisin  in  fee  in  himself 
and  his  wtfe,  in  right  of  his  wife.  If  he  state  that  he  is  seised 
of  the  reversion  in  his  demesne  as  of  freehold^  it  will  be  bad 
on  special  demurrer. 

Of  the  Breach. — ^The  breach  assigned  ought  to  be  co-exten- 
sive with  the  import  and  effect  of  the  covenant ;  but,  where 
the  covenant  is  general  %  the  breach  may  be  assigned  as  gene- 
rally as  the  covenant ;  and  it  is  sufficient,  if  it  negative  the 
words  of  the  covenant ;  as  where,  on  a  covenant  in  an  inden- 
ture of  lease,  that  defendant  had  full  power  and  lawful  autho- 
rity to  demise,  the  breach  assigned  was,  that  defendant,  at 
the  time  of  making  the  said  indenture,  had  not  full  power 
and  lawful  authority  to  demise  the  premises  according  to  the 
form  and  effect  of  the  indenture :  after  verdict  for  plaintiff^ 
and  judgment  in  B.  R.  on  error  in  die  Exchequer  Chamber^ 
it  was  objected,  that  it  was  not  stated  in  the  declaration,  who 
had  title  to  die  premises  at  the  time  of  making  the  indenture; 
but  it  was  resolved,  that  the  assignment  of  the  breach  was 
good ;  because  it  had  pursued  the  words  of  the  covenant  ne- 
gativi ;  and  that  it  lay  more  properly  in  the  notice  of  the 
lessor  what  estate  he  himself  had  in  the  land,  than  in  the 
lessee,  who  was  a  stranger  to  it;  and  therefore  defendant 
ought  to  have  shewn  what  estate  he  had  in  the  land  at  the 
time  of  the  demise,  whereby  it  might  have  appeared  to  the 
court,  that  he  had  full  power  and  authority  to  demise.  So 
where,  in  covenant^,  the  declaration  stated  that  plaintiff  by 
indenture  let  to  defendant's  testator  a  house  for  years,  and 
the  lessee  covenanted  to  repair  it  well  from  time  to  time, 
during  the  term,  and  at  the  end  of  the  term  to  leave  the  same 
well  repaired ;  and  the  breach  assigned  was,  that  the  lessee 
did  not  leave  it  well  repaired  at  the  end  of  the  term :  an  ex- 
ception was  taken,  because  the  declaration  did  not  shew  in 
what  point  the  house  was  not  well  repaired :  but  it  was  over- 
ruled ;  for,  the  breach  being  according  t<5  the  covenant,  it  was 
sufficient :  but  if  the  defendant  had  pleaded,  that  at  the  end 
of  the  term  he  delivered  it  up  well  repaired,  then  if  the 

7  Bultivant  v.  Holman,  a4judged  on  Jac  369.  Brigstock  ▼.  Stannion,  Ld. 

error  from  C.  B.  in  B.  R.  T.  17  Jac.  Raym.    106.    Proctor  ▼.  Burdet,  3 

Cro.  Jac.  637.  Lev.  170. 3  Mod.  69.  S.  C.  Boscawen 

z  Polyblank  y.  Hawkins,  Dough  328.  v.  Cook,  1  Raynl.  107.    Rawlins  v. 

a  Salmon  v.  Bradshaw,  9  Rep.  60.  b.  Vincent,  Carth.  124. 

Cro.  Jac.  304.  S.  C.     See  also  to  the    b  Hancock  v.  Field  and  others,  execu- 

same  effect,  Muscot  v.  Ballet,  Cro.  tors  of  Crouch,  Cro.  Jac.  170,  171. 


COVENANT.  503 

plaintiff  will  assign  any  breach,  he  ought  paitictdaiiy  to  shew 
in  what  point  it  was  not  well  repaired^  so  as  the  defendant 
might  give  a  particular  answer  thereto.  In  covenant  by  a 
master  against  his  servant  <^,  on  a  covenant  not  to  buy  or 
sell  without  the  master's  leave,  within  two  years ;  the  breach 
assigned  was,  that  defendant  had  diversis  diebus  et  vicibus, 
between  such  a  day  and  such  a  day,  sold  to  H.,  and  to  several 
other  persons  unknown,  goods  to  the  value  of  100/.  Issue 
upon  this,  and,  after  vercUct  for  plaintiff,  it  was  moved  in  ar- 
rest of  judgment,  that  the  breach  was  uncertain  as  to  the 
times  and  persons ;  Holt,  C*  J.  said,  that  in  covenant  (3B)  it 
was  sufficient  if  a  genereJ  breach  was  assigned ;  and  that  the 
breach  in  question  was  certain  enough;  for  it  was  so  de- 
scribed, that  if  another  action  were  brought,  the  defendant 
might  plead  a  former  recovery  for  the  same  cause,  and  aver 
this  to  be  the  same  selling.  Gould,  J.  agreed,  that  the  action 
being  only  for  damages,  it  was  well  enough.  Judgment  for 
plaintiff.  Plaintiff  decLeured  that  defendant  covenanted  to  al- 
low plaintiff  2«.  for  every  qipre  of  paper  he  should  copy^,  and 
assigned  for  breach,  that  he  copied  four  quires  and  three 
sheets,  for  which  8«.  and  Bd»  was  due,  which  defendant  had 
not  paid.  On  writ  of  error  after  verdict,  and  judgment  for 
plaintiff  in  C.  B.  it  was  moved,  that  there  could  not  be  any 
apportionment  in  this  case,  for  the  covenant  was  to  allow 
plaintiff  2«.  for  eop3^g  a  quire,  but  hot  pro  raid,  for  which 
cause  the  judgmez^t  was  reversed.  But  it  seems  that  on  de- 
murrer this  objection  would  not  avail  the  defendant,  because 
in  that  case  the  plaintiff  might  remit  his  claim  for  the  odd 
sheets,  and  enter  up  judgment  for  the  residue,  in  conformity 
to  the  rule  laid  down  in  Incledon  v.  Crips,  Salk.  658,  recog- 
niased  in  Buckley  v.  Kenyon,  10  East,  139.  and  infra,  that 
where  the  sum  demanded  does  not  depend  on  the  deed  itself, 
but  upon  matter  extrinsic,  there  may  be  a  remittitur;  be- 
cause the  variance  is  not  inconsistent  with  the  deed.  In  co- 
venant the  breach  assigned  was  for  non-payment  of  rent  on 
different  days%  wkich  amounted  to  a  certain  sum,  and  the 

Elaintiff  haa  made  a  mistake  in  calculating  the  sum,  it  was 
olden  good ;  because  in  this  action  the  whole  shall  be  reco- 

c  Farrow  v.  Chevalier,  Salk.  139,  cited    d  Needier  ▼.  Gueit,  Aleyn,  9. 
8  East,  84, 8  T.  R.  459.  e  Farrer  v.  Snclling^,  1  Roll.  Rep.  335. 


(38)  Secus  in  debt  on  bond  to  perform  covenants,  and  debt  for  a 
penalty  on  a  statute ;  there  a  precise  breach  roust  be  shewn.  Lord 
Raym.  107. 
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vered  in  damages,  and  the  plaintiff  shall  not  have^  damages  ae* 
cording  to  his  summing,  but  according  to  the  matter.    The 
plaintiff  declared  on  an  indenture  of  demise  for  years  of  cer- 
tain coal-mines  ^  reserving  a  fourth  part  of  the  coal  raised,  or 
its  value  in  money,  at  the  election  of  the  lessor;  but  if  the 
fourth  part  fell  short  of  the  annual  value  of  400/.  then  reserv- 
ing such  additional  rent  as  would  make  up  that  annual  sum, 
to  be  rendered  on  the  first  day  of  every  month  in  each  year  of 
the  term,  by  equal  portions ;  and  that  the  plaintiff  elected  to 
be  paid  in  money;  the  breach  assigned  was  that  900/.  of 
the  rent  reserved  for  two  years  and  three  months  was  in 
arrear.    On  general  demurrer,  it  was  objected  that  the  rent 
being  reserved  yearly,  the  breach  was  not  well  assigned,  inas- 
much as  it  included  a  fraction  of  a  year ;  but  the  court  over- 
ruled the  demurrer,  observing,  that  it  could  not  be  sus- 
tained on  the  construction  of  the  covenant ;  for,  though  it 
spoke  of  an  annual  sum  of  400/.  to  be  made  up  in  case  the 
'    proportion  of  coal  reserved  should  fall  short  of  that  sum,  yet 
the  rent  was  to  be  rendered  monthly.    But,  even  admittmg 
it  to  be  a  yearly  rent,  the  excess  for  the  three  months  might 
be  remitted,  and  judgment  given  for  the  residue ;  and  Bayley, 
J.  cited  Incledon  v.  Crips,  Salk.  658,  and  2  Lord  Raym.  814, 
as  an  authority  in  point  as  to  the  remittitur.    Where  lessee 
covenanted  for  himself  and  his  assigns  to  plant  a  certain  num- 
ber of  trees  every  years,  and  the  breach  was,  that  defendant 
had  neglected  to  do  it ;  it  was  holden  sufficient  without  nega- 
tiving that  his  assigns  had  done  it,  for  the  court  will  not 
intend  an  assignment. 

A  demurrer  for  misjoinder  of  breaches  must  be  to  the 
whole  declaration,  and  not  to  the  breach  alone  which  is  mis- 
joined^. 

As  to  the  necessary  averments  in  actions  for  breach  of  co- 
venant, for  quiet  enjoyment,  see  ante.  Sect.  III.  6. 

I  shall  now  proceed  to  explain  the  nature  of  dependent 
covenants  and  conditions  precedent,  concurrent  acts  or  cove- 
nants, and  mutual  or  independent  covenants,  subjoining  to 
each  division  such  cases  as  appear  to  afford  the  best  illustra- 
tion of  the  subject  under  consideration.  And  first,  of  de- 
pendent covenants  and  conditions  precedent. 

Conditions  precedent. — If  A.  covenants  to  do,  or  to  abstain- 
from   doing,    a  certain  act,   in  consideration  of  the  prior 

f  Buckley  v.  Kenyon,  10  East,  130.        h  Kingdon  ▼.  )^ottle,  1  M.  and  S.  355. 
g  Gyse  V.  Ellis,  Str.  228. 
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performance  of  some  act  or  covenant  on  the  part  of  B.,  A/s 
covenant  is  termed  a  dependent  covenant^  because  B.'s  right 
of  suing  A.  for  a  breach  of  this  covenant  depends  upon  the 
prior  performance^  or  that  which  the  law  considers  equiva- 
lent to  performance  of  the  act  or  covenant  to  be  performed 
by  B.  and  the  prior  act  or  covenant,  on  the  part  of  B.  being 
in  the  nature  of  a  condition  precedent,  is  technically  termed 
a  condition  precedent,  the  performance  whereof  must  be 
shewn  by  B.  in  order  to  entitle  him  to  recover  damages 
against  A.  It  may  be  remarked^  that  if  the  act,  undertaken 
to  be  done^  is  dispensed  with  by  the  other  party,  it  is  suffi- 
cient so  to  state  it  on  the  record.  Per  BuUer,  J*  in  Hotham 
V.  East  India  Company,  Doug.  278.  See  an  averment  to  this 
effect  iii'Jones  v.  Barkley,  Doug.  684. 

The  following  cases  will  illustrate  the  nature  of  a  dependent 
covenant  and  condition  precedent^  and  the  reader  may  collect 
from  them  the  rules  by  which  the  courts  have  guided  their 
decisions  on  this  subjecL 

The  plaintiff  declared',  that  defendant  by  deed  poll  (39) 
agreed  with  plaintiff^  that  he,  defendant,  would  accept  of 
the  plaintiff  a  quantity  of  South  Sea  stock,  so  soon  as  the  re- 
ceipts should  be  dehvered  out  by  the  company,  and  would 
pay/br  the  same  such  a  sum  on  a  certain  day,  next  after  the 
date  of  the  deed,  and  then  averred  that  defendiant  did  not  pay 
the  money  at  tiie  day;  on  general  demurrer,  because  the 
plaintiff  had  not  averred  an  assignment  of  the  stock,  or  a  ten- 
der ;  Pratt,  C.  J.  delivering  the  opinion  of  the  court,  said,  that 
the  intent  of  the  parties  appeared  to  be,  that  one  should  have 
the  money,  and  the  other  the  stock;  and  not  that  either 
should  perform  his  part  of  the  agreement,  and  lay  l^mself  at 
the  mercy  of  the  other  for  the  equivalent ;  that  this  was  not 
a  covenant  entered  into  by  both  p^es,  upon  which  each 
would  have  his  mutual  remedy,  but  it  was  the  deed-poll  of 
the  defendant  only ;  and,  therefore,  though  upon  delivery  or 
tender  of  the  stock,  the  plaintiff  would  have  his  remedy  for 
the  money,  yet  the  defendant,  on  the  other  side,  upon  pay- 
ment of  the  money,  would  not  have  any  remedy  to  compel 

i  Lock  V.  Wrig:ht,  Str.  609. 


(39)  In  Strange's  statement  of  the  case,  p.  569,  it  is  said  to  have 
been  by  writing  indented ;  but  it  is  evident  from  the  reasoning  of 
the  court,  even  in  Strange  (see  p.  571,)  that  it  was  a  deed-poll.  See 
also  S.  C.  8  Mod.  40,  where  it  is  expressly  stated  to  have  been  an 
action  of  covenant  on  a  deed-polL 
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the  ddivery  of  the  stock,  and  therefore  he  should  not  be 
obliged  to  pay  the  money  until  the  consideration  for  which 
it  was  payable  was  performed:  that  the  word  pro  would 
either  be  a  condition  precedent  or  subsequent,  as  would  best 
answer  the  intent  of  the  parties ;  and  in  this  case  it  must  be 
a  condition  precedent,  because  otherwise  the  intention  of  the 
defendant  to  have  the  stock  for  his  money,  could  never  take 
effect.  Judgment  for  defendant.  Pratt,  C.  J.  obseryed  also, 
that  the  difference  between  a  mutual  covenant  and  a  deed 
poll  was  taken  and  allowed  in  Pordage  v.  Cols,  1  Saund.  320. 
where  the  court  were  of  opinion  that  the  defendant  had  his 
remedy ;  ^'  otiierwise  (says  the  book)  it  would  have  been  if 
the  deed  had  been  the  words  of  the  defendant  only.** 

In  covenant  against  a  lessee  for  not  repairing^,  the  decla- 
ration stated,  that  by  indenture  the  defendant  covenanted  to 
repair  the  demised  premises,  and  at  the  end  of  the  term  to 
surrender  up  tiie  same  in  good  repair,  the  lessor  (the  plaintiff) 
finding  timber  sufficient  for  such  repairs :  the  breach  assigned 
was  for  not  repairing ;  the  defendant  pleaded  that  the  plaintiff 
did  not  find  timber  sufficient;  on  demurrer,  it  was  adjudged, 
that  the  finding  the  timber  was  a  thing  in  its  nature  necessary 
to  be  done  first,  and  therefore  a  condition  precedent,  the  per- 
formance of  which  ought  to  have  been  averred  in  the  declara- 
ticm.  So  where  in  a  covenant  on  an  indenture  of  lease  for  seven 
years,  for  non-payment  of  rent^,  it  appeared  that  the  lease 
contained  the  usual  covenants,  that  the  lessee  should  pay  rent, 
repair,  &c.  and  a  proviso,  that  if  the  lessee,  at  the  end  of  the 
first  three  or  five  years,  should  be  desirous  of  quitting,  and 
should  give  six  months'  notice  thereof,  before  the  expiration 
of  the  first  three  or  five  years,  then,  firom  and  after  the  expi- 
ration of  the  first  three  or  five  years,  and  payment  of  all  rents, 
and  performance  of  the  covenants  on  tlie  part  of  the  lessee, 
the  indenture  should  be  void ;  it  was  holden  that  the  payment 
of  rent,  and  performance  of  the  other  covenants,  by  the  lessee, 
were  conditions  precedent  to  the  lessee's  determining  tiie 
term  at  the  end  of  the  first  three  years,  and  that  merely  giving 
six  months'  notice,  expiring  with  the  first  three  years,  was  not 
sufficient  for  that  purpose ;  Lord  Kenyon,  C.  J.  observing, 
that  it  had  frequentiy  been  said,  and  common  sense  seem^ 
to  justify  it,  that  conditions  were  to  be  construed  to  be  either 
precedent  or  subsequent,  according  to  the  fair  intention  of  the 
parties,  to  be  collected  from  the  mstrument;  and  that  tech- 

k  Thomas  v.  Cadwallader,  Willes,  496.        affirmiDg  judgment  of  C.  B.  6  T.  R. 
1  Porter  v.  Shepherd,  B.  R.  E.  36  G.  3.        C65. 
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nical  words,  if  there  were  any  to  encounter  such  intention, 
(and  there  were  not  in  this  case,)  should  give  way  to  that  in- 
tention :  that  it  was  impossible  to  read  this  lease,  without  see- 
ing, that  the  parties  intended,  that  the  tenant  should  do  every 
thing  required  of  him,  before  he  could  put  an  end  to  the  lease. 
So  where  by  a  policy  of  assurance  against  fire  it  was  stipu- 
lated"^, that  the  assured  sustaining  any  loss  by  fire  should 
procure  a  certificate  of  the  minister,  churchwardens,  and  of 
some  reputable  householders  of  the  parish,  importing  that 
they  knew  the  character  of  the  assured,  and  beUeved  t^at  he 
had  sustained  the  loss  by  misfortune,  and  without  firaud;  it 
was  holden,  that  the  procuring  such  a  certificate  was  a  con- 
dition precedent  to  the  right  of  the  assured  to  recover,  and 
that  it  w^  immaterial,  that  the  minister  and  churchwardens 
wrongfully  refused  to  sign  the  certificate;  Lawrence,  J.  ob- 
serving, that  the  cases  were  imiform  to  shew,  that  if  a  person 
.undertakes  for  the  act  of  a  stranger,  that  act  must  be  done. 
See  Routledge  v.  BurreU,  1  H.  Bl.  254.  and  Oldman  v.  Be^ 
wickey  3  H.  Bl.  577*  n.  (a)  to  the  same  effect.  If  A.  be  bound 
to  B.  to  pay  ten  pounds  to  C,  A,  tenders  to  C.  and  he  refiiseth, 
the  bona  is  forfeited.  1  Inst.  £08.  b.  If  a  man  be  bound  in 
an  obligation,  with  condition  to  enfeoff  B.  (who  is  a  mere 
stranger)  before  a  day,  the  obligor  doth  o£fer  to  enfeoff  B.  and 
he  refuseth,  the  obli^tion  is  a  forfeit,  for  the  obligor  hath 
taken  upon  him  to  enfeoff  him,  and  ,his  refusal  cannot  satisfy 
the  condition,  because  no  feoffment  is  made.  1  Inst.  209.  a. 
So  where  in  covenant  on  a  charter-party^,  to  recover  the 
value  of  a  ship  against  defendant,  to  whom  she  had  been  let 
to  freight,  for  the  purpose  of  carrying  government  stores  to 
America,  the  declaration  stated  a  covenant  that  ^^  if  the  ship 
were  taken  during  the  time  she  was  in  his  Majesty^s  service, 
and  it  should  appear  to  a  court-martial  that  the  master  and 
ship's  company  had  made  the  utmost  defence  they  were  able, 
the  value  of  the  ship  should  be  paid  by  the  defendant;'^  and 
then  averred  a  capture,  the  master  and  ship's  company  having 
made  the  utmost  defence  they  were  able,  and  that  it  would 
have  appeared  to  a  court-martial,  &c.  if  the  defendant  had 
thought  proper  to  have  had  an  inquiry  made  in  that  respect 
by  a  court-martial.  The  defendant  pleaded,  that  it  had  not 
appeared,  &c.  On  demurrer  to  the  plea,  the  court  gave  judg- 
ment for  the  defendant,  observing  that  the  charter-party  an- 
nexed an  express  condition,  that  it  should  appear  to  a  court- 

m  Wortley  ▼•  Wood,  in  error  from  C.    n  Davis  y.  Mure,  B.  R.  M.  22  Geo.  3« 
B.  B.  R.  T.  36  Geo.  9.  6  T.  R.  710.  cited  in  ai^ument  in  Hotham  v.  East 

India  Company,  1  T.  R.  642. 
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martial,  &c.'  and  dierefore  the  pluntiff  was  bound  to  shew 
that  it  had  appeared,  or  that  it  arose  from  the  default  of  the 
defendant  that  it  had  not.  So  where  in  covenant  on  a  charter 
party  of  afireightment®,  whereby  the  plaintiff  let  his  ship  to 
the  defendant  to  freight  from  Liverpool  to  W.  and  back  to 
Liverpool,  and  agreed  that  the  master  should  take  on  board  a 
cargo  of  salt  to  W .  and  after  delivering  the  same  there,  should 
take  on  board  there  a  cargo  of  deals;  in  consideration  of 
which  the  defendant  agreed  to  pay  to  the  plaintiff — ^  in  full 
for  the  freight  for  the  said  voyage,  at  the  rate  of  so  much  per 
standard  hundred  for  deals  delivered  at  Liverpool^  &c.;  the 
freight  to  be  paid  one-fourth  in  cash  on  her  arrival,  and  the 
remainder  by  an  acceptance  on  London  at  four  months'  date.^ 
The  declaration  then  averred,  that  the  ship,  after  carrying  the 
cargo  of  salt  to  W .  took  on  board  there  a  cargo  of  deals,  &c 
and  proceeded  on  her  voyage  towards  Liverpool,  &c.  and 
whilst  the  ship  was  so  proceeding,  &c.  and  after  she  had  per- 
formed a  great  part  of  her  voyage,  but  before  her  arrival  at 
Liverpool,  on,  &c.  the  ship  was,  by  the  force  of  the  winds 
and  waves,  wrecked,  and  thereby  became  incapable  of  pro- 
ceeding any  further  on  the  voyage,  by  reason  whereof  the 
deals  were  obliged  to  be  put  on  shore  for  the  preservation 
thereof;  ^^  which  deals,  so  unladen,  the  defendant  afterwards 
accepted,  and  sold  the  same  to  his  own  use,  whereby  he 
became  liable  to  pay  to  the  plaintiff  a  proportionable  part  of 
the  freight  for  the  carriage  of  the  deals  from  W.  to  Liverpool, 
&c.;''  with  an  averment  that  a  proportionable  part  amounted 
to  such  a  sum.  And  the  breach  assigned,  was,  in  the  non- 
payment of  that  sum.  The  defendant  pleaded,  that  no  part 
of  the  cargo  of  deals  was  delivered  at  Liverpool,  according 
to  the  form  and  effect  of  the  said  charter-party.  On  special 
demurrer  to  the  plea,  assigning  for  caus'^,  that  the  defendant 
had  not  confessed  and  avoided  or  denied  the  matter  allied  in 
the  declaration,  but  had  attempted  to  put  in  issue  collateral 
matters,  it  was  holden  that  the  plea  was  good;  Lawrence, 
J.  observing,  that  when  a  ship  is  driven  on  shore,  it  is  the 
duty  of  the  master  either  to  repair  the  ship,  or  to  pro- 
cure another,  and  having  performed  the  voyage,  he  is  men 
entitled  to  his  freight;  but  he  is  not  entitled  to  the  whole 
freight,  unless  he  perform  the  whole  voyage,  except  in  cases 
where  the  owner  of  the  goods  prevents  him;  nor  is  he  entitled 
pro  ratdj  unless  under  a  new  agrement.  Perhaps  the  sub- 
sequent receipt  of  these  goods  by  the  defendant  might  have 

o  Cook  V.  Jennings,  7  T.  R  3dl. 
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been  evidence  of  a  new  contract  between  the  parties  (40) ; 
but  here  the  plaintiff  has  resorted  to  the  original  agreement, 
under  which  the  defendant  only  engaged  to  pay  in  the  event 
of  the  ship's  amval  at  Liverpool.  That  event  has  not  hap- 
pened,  and  therefore  the  plaintiff  cannot  recover  in  this  form 
of  action. 

By  charter-party  the  freighter  covenanted  to  pay  to  the 
owner  freight  at  and  after  the  rate  of  so  much  per  ton,  per 
month,  for  the  term  of  six  months  at  least,  and  so  in  propor- 
tion for  less  than  a  month,  or  for  such  fiui;her  time  than  six 
months  as  the  ship  might  be  detained  in  the  service  of  the 
freighter,  until  her  final  discharge,  or  until  the  day  of  her 
being  lost,  captured,  or  last  seen  or  heard  of:  such  freight  to 
be  paid  to  the  commander  of  the  ship  in  manner  following: 
viz.  so  much  as  might  be  earned  at  the  time  of  the  arrival  of 
the  ship  at  her  first  destined  port  abroad,  to  be  paid  within 
ten  days  next  after  her  arrival  there,  and  the  remainder  of  the 
freight  at  specific  periods:  it  was  holdenP,  that  this  constituted 
one  entire  covenant,  and  that  the  arrival  of  the  ship  at  her 
first  destined  port  abroad  was  a  condition  precedent  to  the 
owner's  right  to  recover  any  freight,  and  that  the  ship  having 
been  lost  on  her  outward  voyage,  the  owner  was  not  entitled 
to  recover  freight  at  so  much  per  calendar  month  to  the  day 
of  the  loss. 

p  Gibbon  y.  Mendex,  2  B.  and  A.  17. 


(40)  Tlie  principal  cases  on  the  subject  of  apportionment  of  freight 
are  Lutundge  v.  Grey,  D.  P.  23  Feb.  1733. — Luke  v.  Lyde,  2  Burr. 
882,  and  I  Bl.  R.  190.— Bmllie  v.  ModigUmi,  Park's  Ins.  53.;  but 
not  repoited  elsewhere.  These  three  cases  are  stated  at  lengtli  in 
Abbott  on  Shipping.  The  case  of  Luke  v.  Lyde,  was  much  com- 
mented upon  in  Cook  v.  Jennings,  7  T.  R.  381.  and  in  Mulloy  v. 
Backer,  5  East.  316.  See  farther  on  the  same  subject,  Wcard  v. 
FeUon,  1  East.  507.— Hunter  v.  Prmsep,  10  East.  378.  Liddardv. 
Lopes,  10  East.  526. — Ritchie  v.  Atkinson,  post.  p.  — .  Christy  v. 
lOwe,  1  Taunt.  ZOO,— Mitchell  v.  Durthez,  2.  N.  C.  555.—"  It  is 
a  settled  rule,  even  in  the  case  of  deeds,  that  if  there  be  a  condition 
precedent  in  a  deed,  and  it  is  not  performed,  and  the  parties  proceed 
with  the  performance  of  other  parts  of  the  contract,  although  the 
deed  cannot  take  effect,  the  law  will  raise  an  implied  assumpsit. 
Upon  this  ground  freight  is  daily  recovered  in  actions  of  assumpsit 
on  implied  promises,  substituted  for  the  charter-parties  by  deed." — 
Per  Cur.  in  Bum  v.  MiUer,  4  Taunt.  748.  But  see  a  limitation  of 
this  remark  in  Schack  v.  Anthony,  1  M.  and  S.  573.  See  alpo  Pinder 
V.  WUks,  5  Tmat.  612. 
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From  the  preceding  cases  it  may  be  collected^  that  where- 
ever  there  is  a  condition  precedent  on  the  part  of  the  plain- 
tiff,  performance,  or  that  which  is  equivalent  to  peiibrm- 
ance  (41),  must  be  alleged  and  proved,  otherwise  the  action 
cannot  be  supported;  and,  consequently,  the  defendant  may 
plead  non-performance  of  the  condition  precedent,  in  bar  of 
the  plaintiff's  action:  or,  if  the  averment  of  performance  be 
entirely  omitted,  or  imperfectly  made  (42)  the  defendant  may 
take  advantage  of  it  on  demurrer. 

The  reader  who  is  desirous  of  pursuing  this  branch  of  the 
subject  further,  is  referred  to  the  analogous  cases  under  tit. 
Assumpsit,  ante,  p.  112.  To  the  cases  there  abridged,  the 
following  may  be  added:  Hesketh  v.  Gray,  Say.  185. — 
CoUvM  V.  GibbBy  2  Burr.  9,%9.— Campbell  v.  Prmchy  6  T.  R. 
200.  See  also  Smith  v.  WiUmy  8  East,  437*  Storer^.  Gin-- 
dan,  3  M.  and  S.  308. 

Having  thus  endeavoured  to  illustrate  the  nature  of  con- 
ditions precedent,  I  shall  proceed  to  the  next  object  of  consi- 
deration, viz.  concurrent  acts  or  covenants. 

Concurrent  Acts. — Where  reciprocal  acts  or  covenants  are 
to  be  performed  by  each  party  at  the  same  time,  they  are 
technically  termed  concurrent  acts  or  covenants,  and  in  this 
ease,  as  well  as  in  the  case  of  dependent  covenants,  one  party 
cannot  maintain  an  action  against  the  other,  without  averring 
performance,  or  that  which  is  equivalent  to  performance,  of 
the  acts  or  covenants  to  be  performed  on  the  plaintiff's  part. 
As  where,  in  covenant,  the  declaration  stated^  that  by 
articles  of  agreement  under  seal,  the  plaintiff  covenanted  to 
convey  to  the  defendant,  on  or  before  me  1st  of  August,  I7d7> 

q  Glazebrook  ▼.  Woodrow,  8  T.  R.  966,  cited  in  2  Bos.  k  Pul.  N.  R.  2S6,  and 

in  Rose  v.  Poulton,  2  B.  ft  Ad.  832. 


(41)  "Where  a  person,  by  doing  a  previous  act,  would  acquire 
a  right  to  a  debt,  or  duty  ;  by  a  tender  to  do  the  previous  act,  if  the 
other  party  refuse  to  permit  him  to  do  it,  he  acquires  the  right  as 
completely  as  if  it  had  actually  been  done."  Arg.  Jones  v.  Barkley, 
Doug.  685,  cited  by  Lord  E^enborough,  C.  J.  delivering  judgment, 
in  Smith  v.  Wilson,  8  East,  443. — So  if  the  plaintiff  has  been  dis- 
charged by  the  defendant  from  the  performance  of  the  condition, 
the  action  may  be  maintained.  See  Jones  v.  Barkley,  Doug.  684. 
So  where  the  plaintiff  has  been  prevented  from  the  performance  by 
the  neglect  and  default  of  the  defendant.     I  T.  R.  645. 

(42)  As  to  what  will  be  a  sufficient  averment  in  this  respect,  see 
Jones  V.  Barkley,  Doug.  684, 
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a  school-house  and  gnmnd;  and  on  or  before  the  24th  June, 
lJ96y  to  surrender  up  the  premises^  and  deliver  over  the  scho- 
lars to  the  defendant;  and^  in  consideration  thereof^  the  de- 
fendant covenanted  to  pay  the  plainti£f  a  sum  of  money^  on 
or  before  the  1st  of  August^  1797»  ^^  interest  from  the 
1st  of  January  next  preceding  the  said  1st  of  August;  the 
plaintiff  then  averred^  that  he  surrendered  up  the  premises  to 
defendant  on  the  24th  of  June,  17^6,  and  delivered  over  the 
scholars;  and  although  the  plaintiff  had  well  and  truly  per- 
formed every  thing  contained  in  the  articles  on  his  part,  yet 
defendant  had  not  paid  the  money  and  interest.  The  defen- 
dant pleaded  that  he  was  ready  to  accept  a  conveyance  of 
the  premises,  and  at  the  same  time  to  pay  the  money  to  the 
plaintiff,  if  he  would  have  made  such  a  conveyance,  but  the 
plaintiff  did  not,  on  or  before  the  1st  of  August,  or  at  any 
time  since,  convey  the  premises  to  defendant.  On  demurrer, 
it  was  holden,  that  as  the  substance  of  the  consideration  to 
entitle  the  plaintiff  to  receive  the  money,  was  the  making  the 
conveyance,  payment  of  the  money  could  not  be  enforced, 
until  die  .conveyance  was  made,  or  at  least  offered  to  be  made 
by  the  plaintiff;  Lawrence,  J.  observing,  that  nothing  could 
be  inferred  in  &vour  of  the  plaintiff  in  this  case  from  *part 
execution  of  the  contract;  because,  though  the  defendant 
was  to  be  put  in  possession  in  June,  1 796,  and  the  money  was 
to  be  paid  in  August,  1797»  yet  as  that  also  was  the  time  fixed 
for  the  execution  of  the  conveyance,  it  was  plain,  that  the 
defendant  did  not  intend  to  part  with  his  money  until  his 
title  was  secure.  So  where  A.  covenanted  that  he  would,  on 
or  before  a  certain  day ',  convey  land  to  B.,  by  such  convey- 
ance as  B.'s  counsel  should  advise;  in  consideration  of  which 
B.  covenanted  to  pay  A.,  at  or  upon  the  execution  of  the  con- 
veyance, a  certain  sum  of  money;  it  was  holden,  that  A.  could 
not  maintain  covenant  against  B.  for  non-payment  of  the 
money,  without  shewing  that  he  had  conveyea ;  or  tiiat  h^ 
was  ready  at  the  day  to  have  conveyed,  what  he  had  cove^ 
nanted  to  do,  and  that  he  had  done  every  thing  which  lay 
upon  him  to  do  for  that  purpose,  but  that  he  was  prevented 
from  so  doing  by  some  act,  or  omission,  or  neglect,  on  the 
part  of  the  ddTendant.  Secus,  where  the  vendee  by  a  distinct 
instrument,  e.  g.  a  promissory  note,  agrees  to  pay  the  money 
on  a  particular  day.    Spiller  v.  Westlakej  2  "B.  &  Ad.  155. 

Mutual  and  independent  Covenants. — Where  covenants  are 
mutual  and  independent,  one  party  may  maintain  an  action 
against  the  other  for  the  breach  of  his  covenants,  without 

r  Heard  v.  Wadham,  1  East,  619. 
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averring  a  performance  of  the  covenants  on  his,  the  plamfiff's 
part;  and  the  defendant  cannot  plead  non-performance  of 
such  covenants  on  the  part  of  the  plaintiff  in  bar  of  the 
plfdntiff's  action*/ 

In  covenant  on  articles  of  agreement^,  whereby  the  plain- 
tiff, who  was  master  of  a  vessel,  covenanted  to  make  use  of 
the  same  in  the  coal  trade,  for  the  defendant's  service ;  and, 
among  other  things,  covenanted  that  during  twelve  calendar 
months  (the  time  the  vessel  was  hired  for)  he  would  pay  all 
seamen's  wages  yearly;  in  consideration  whereof,  the  de- 
fendant covenanted  to  pay  the  plaintiff  42L  every  month 
during  the  year ;  the  non-payment  whereof  was  the  breach 
assigned.    To  this  the  de^ndant  pleaded,  that  the  plaintiff 
did  not  pay  the  seamen  according  to  his  covenant;  on  de- 
murrer to  this  plea,  it  was  insisted  by  the  plaintiff,  that  these 
were  mutual  covenants,  and  that  though  me  words  were  ''in 
consideration  thereof,"  yet  in  the  nature  of  the  thing,  this 
could  not  be  a  condition  precedent ;  for  the  payment  of  the 
seamen,  bv  the  plaintiff,  was  to  be  yearly;  of  the  plaintiff, 
by  the  defendant,  monthly ;  so  that  from  the  manner  of  cove- 
nanting it  was  impossible  the  performance  of  the  act  to 
be  done  by  the  plaintiff  should  be  necessary  to  entitle  him  to 
an  action  against  the  defendant  for  not  doing  the  act  he  had 
covenanted  to  do ;  and  the  case  of  TTiorp  v.  Thorp  was  cited, 
where  this  distinction  is  taken  by  Holt,  C.  J.  in  the  resolu- 
tion of  that  case;  Judgment  for  the  plaintiff;  Lord  Hard- 
wicke>  C.  J*  observing,  that  there  could  not  be  any  condition 
prec^ent  here  for  the  reason  given ;  and  the  resolution  in 
I%orp  V.  Thorp  was  certainly  good  law ;  for  these  cases  did 
not  depend  so  much  on  the  manner  of  penning  the  covenants, 
as  the  nature  of  them* 

It  was  agreed  between  plfdntiff  and  defendant^,  by  inden- 
ture, that  in  consideration  of  500/.  plaintiff  should  instruct 
defendant  in  bleaching  materials  for  making  paper,  and  per- 
mit defendant, '  during  the  continuance  of  a  patent,  which 
pluntiff  had  obtained  for  that  purpose,  to  bleach  such  ma- 
terials according  to  the  specification.  In  pursuance  of  this 
agreement,  the  plaintiff,  in  consideration  of  250/.  paid,  and 
of  the  further  sum  of  250/.  to  be  paid,  to  the  plaintiff,  in  the 
manner  hereinafter  mentioned,  covenanted  that  he  would, 
with  all  poi0ible  expedition,  instruct  the  defendant,  in  the 
manner  of  bleaching  the  materials,    The  defendant,  in  con- 

8  Dawson  v.  Myer,  Str.  712.  u  Campbell  v.  Joneg»  6  T.  R.  67a 

t  Russen  y.  Coleby,  T.  7  Geo.  2.  B.  R.        recognized  in  Carpenter  t.  Creswell, 
7  Mod.  236.  Leach's  edit.  4  Bingb.  409. 
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siderafion  of  the  plaintiff's  covenants^  covenanted  that  he 
would,  on  or  before  the  25th  of  February,  1794,  or  sooner, 
in  case  plaintiff  should  before  that  time  have  sufficiently 
taught  defendant  in  bleaching  the  materials,  pay  the  plaintiff 
the  further  sum  of  250/.     In  covenant  on  the  preceding 
agreement  the  breach  assigned  was,  the  non-payment  of  the 
250/.     Special  demurrer,  ti^at  it  was  not  averred  that  plain- 
tiff had  instructed  defendant  in  the  manner  of  bleaching  the 
materials.     Lord  Kenvon,  C.  J.  delivering  the  opinion  of  the 
court  said,  that  whether  these  kinds  of  covenants  be  or  be 
not  independent  of  each  other,  must  certainly  depend  on  the 
good  sense  of  the  case.     If  one  thing  is  to  be  done  by  a 
plaintiff  before  his  right  of  action  accrues  on  defendant's 
tovenant,  it  should  be  averred,  in  the  declaration,  that  such 
thing  was  done.    **  Where  there  are  mutual  promises,  yet  if 
one  thing  be  the  consideration  of  the  other,  there  a  perform- 
ance is  necessary,  unless  a  day  is  appointed  for  perform- 
ance,*^    Per  Holt,  C.  J.  Salk.  113.    "  If  a  day  be  appointed 
for  the  payment  of  the  money,  and  the  day  is  to  happen  be- 
fore the  thing  can  be  performed,  an  action  may  be  brought 
for  the  payment  of  the  money,  before  the  thing  be  done,'*  ib. 
171.     Upon  the  authority  of  these  cases,  the  judgment  of  the 
court  must  be  in  favour  of  the  plaintiff,  if  upon  the  true  con- 
struction of  the  deed,  a  certain  day  be  fixed  for  the  payment 
of  the  money,  and  the  thing  to  be  done  may  not  happen  until 
after.    The  plaintiff  in  this  case  covenants  with  all  possible  . 
eoopedition^  not  by  any  fixed  time,  to  instruct  the  defendant, 
and  in  consideration  of  the  plaintiff^s  covenants,  the  defendant 
covenants,  that  he  will,  on  or  before  the  25th  day  of  February, 
or  sooner,  in  case  the  plaintiff  should  l^fore  that  time  have 
instructed  the  defendant,  pay  him  the  further  sum  of  250/. 
The  intent  of  the  parties  appears  to  be  that  the  payment  misht 
be  accelerated,  but  should  not  in  any  event  be  delayed.  Judg- 
ment for  plaintiff.     N.  in  a  subsequent  case,  in  8  T.  R.  370. 
Kenyon,  C.  J.  speaking  of  the  preceding  case  of  Campbell  v. 
Jonesy  said,  **The  instruction  to  be  given  was  not  to  be,  and 
could  not,  in  the  nature  of  the  thing  be,  performed  at  the 
same  time  with  the  payment  of  the  money  by  the  defendant 
for  which  a  certain  time  was  limited,  whereas  no  time  was 
limited  for  giving  the  instruction  f  and  Lawrence,  J.  in  the 
same  report,  p.  374,  observing  on  this  case,  said,  *^that  the 
instruction  might,  consistently  with  the  plaintiff's  covenant, 
as  well  be  given  after  as  before  the  time  specified  for  the  pay- 
ment of  the  money ;  and  therefore,  it  was  not  necessary  to 
be  averred  in  an  action  to  recover  the  money."    I  cannot  dis- 
miss the  consideration  of  this  subject,  without  taking  notice 

VOL.  I.  t  L 
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of  a  class  of  cases^  in  which  this  principle  has  been  esta- 
blished; viz.  that  unless  the  non-performance  alleged  in 
breach  of  the  contract  goes  to  the  whole  root  and  considera- 
tion of  it^  the  covenant  broken  is  not  to  be  considered  as  a 
condition  precedent,1)ut  as  a  distinct  covenant^  for  a  breach 
of  which  the  party  injured  may  be  compensated  in  damages. 
The  first  of  this  class  is  the  case  of  Boone  v.  Eyre^,  which 
was  stated  by  Lawrence^  J.  in  Glazebrook  v.  Woodrow, 
B  T.  R.  373,  as  follows.  The  plaintiff  had  sold  to  the  de- 
fendant an  estate  in  Dominica^  with  the  negroes,  under  the 
usual  covenants  for  a  good  title,  quiet  enjoyment,  and  further 
assurance,  in  consideration  of  a  sum  in  gross,  and  a  certain 
annuity  for  Uves,  which  the  defendant  covenanted  to  pay, 
«  he,  the  plaintiff,  well  and  truly  performing  aU  and  singular 
the  covenants,  clauses,  recitals,  and  agreements,  in  the  said 
indenture  of  sale  contained  ;'^  and,  in  bar  to  an  action  of  co- 
venant for  the  arrears  of  the  annuity,  besides  assigning 
breaches  of  specific  and  partial  covenants,  the  defendant,  by 
his  fourth  plea,  pleaded,  ^^that  the  plaintiff,  at  the  time  of 
making  the  said  indenture,  had  not  in  himself  full  power, 
true  tide,  and  good  and  lawful  authority,  to  bargain,  sell,  and 
release  the  said  plantation  and  negroes,  &c.  in  manner  and 
form  as  in  the  said  indenture  mentioned.^^  The  court  said^ 
it  would  be  strange  if  such  a  defence  were  to  be  allowed, 
when  if  any  one  negro  on  the  plantation  were  proved  not 
to  have  been  the  property  of  the  plaintiff,  it  would  bar  his 
action  for  the  annuity.  Lawrence,  J.  having  thus  stated  the 
case,  proceeded  to  observe,  that  the  judgment  of  the  court 
went  on  the  ground  that,  in  the  form  the  breaches  were  as- 
signed, the  plea  did  not  necessarily  g%  to  the  whole  of  the 
consideration:  but  if  the  plea  had  been,  that  the  plaintiff 
had  not  any  title  to  the  plantation,  he  did  not  know  that  it 
would  not  have  been  held  sufficient.  Le  Blanc,  J.  observing 
upon  the  same  case,  said,  «  The  substantial  part  of  the  agree- 
ment being  the  conveyance  of  the  property  m  respect  of 
which  the  annuity  was  to  be  paid,  the  court  held  it  to  be  no 
answer  to  an  action  for  the  annuity,  to  say,  that  the  plaintiff 
had  not  a  good  title  in  some  of  the  negroes,  which  were 
upon  the  plantation :  because  all  the  material  part  of  the 
covenant  had  been  performed;  and  the  plaintiff  had  a  remedy 
upon  the  covenant  for  any  special  damage  sustained  for  the 
non-performance  of  the  rest;'^  8  T.  R.  375.  The  case  of 
Boone  v.  Eyre^  was  recognized  by  Lord  Kenyon,  in  delivering 
the  opinion  of  the  court,  in  Campbell  v.  Jones^  6  T.  R.  572^ 

X  Reported,  but  imperfecUy,  in  2  Bl.  R.  1312.  and  1  H.  BL  273.  a. 
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673.  and  stated  to  be  another  ground  for  giving  judgment  for 
the  plaintiff  in  that  case.     And,  in  the  case  of  HaU  v.  Caze-^ 
nov€y  4  East's   R.  483^  484.   Lawrence,  J.,  having  stated 
Boone  v.  Eyre  at  length,  applied  the  principle  of  the  de- 
cision to  the  case  then  before  the  court.    The  doctrine  laid 
down  by  Lord  Mansfield,  in  Boone  v.  Eyre,  1   H.  Bl.  273, 
n.  and  6  T.  R.  573.,  viz.  "that  where  mutual  covenants 
go  to  the  whole  of  the  consideration,  on  both  sides,  they  are 
mutual  conditions,   the  one  precedent  to  the  odier;    but 
wiiere  the  covenants  go  only  to  a  part,  there  a  remedy  lies  on 
the  covenant  to  recover  damages  for  the  breach  of  it,  but  it 
is  not  a  condition  precedent;'^  was  relied  on  in  Ritchie  y. 
Atkinsouy  lO'East,  295.    There  the  master  and  the  freighter 
of  a  vessel  of  400  tons  mutually  agreed  in  writing,  that  the 
ship,  being  every  way  fitted  for  the  voyage,  should  with  all 
convenient  speed  proceed  to  Petersburgh,  and  there  load^ 
from  the  freighter's  factors,  a  complete  cargo  of  hemp  and 
iron,  and  proceed  therewith  to  London,  and  deliver  the  same 
on  being  paid  freight  for  hemp  SI.  per  ton,  for  iron  5 8.  a  ton, 
&c. ;  one  half  to  be  paid  on  right  delivery,  the  other  at  three 
months.     It  was  holden,  that  the  delivery  of  a  complete  cargo 
was  not  a  condition  precedent,  but  that  the  master  might 
recover  freight  for  a  short  cargo  delivered  in  London  at  the 
stipulated  rates  per  ton,  the  freighter  having  his  remedy  in 
damages  for  such  short  delivery.     In  Havdock  v.  Geddes, 
10  East,  555.  the  authority  of  Boone  v.  Eyre  was  recognized 
by  Lord  Ellenborough,  C.  J.  delivering  the  judgment  of  tlie 
court.    And  in  Davidson  v.  Givynne,  12  East,  389.  where 
freight  was  covenanted  to  be  paid  in  consideration  of  several 
things,  one  of  which  was  the  sailing  with  the  first  convoy  j 
it  was  holden,  that  as  the  object  of  the  contract  was  the  per- 
formance of  the  voyage,  which  in  this  case  had  been  per- 
formed, the  sailing  with  the  first  convoy  was  not  to  be  con- 
sidered as  a  condition  precedent,  but  as  a  distinct  covenant, 
for  the  breach  of  which  the  party  injured  might  be  compeiv- 
sated  in  damages.     It  was  holden  also,  in  the  same  case,  that 
the  covenant  for  the  right  and  true  delivery  of  the  goods  was 
satisfied  by  the  delivery  of  the  entire  number  of  chests,  and 
that  the  deteriorated  state  of  their  contents  afforded  no  an- 
swer to  this  action  for  the  recovery  of  the  freight,  the  defen- 
dant having  a  cross  action  to  recover  damages  for  that. 

Assumpsit  upon  a  charter  7  by  the  plaintiff  to  the  defendant 
of  a  ship  from  London  to  Madeira  and  die  Cape  of  Good 
Hope,  and  thence  to  Bombay  and  back ;  the  plaintiff  claim- 

y  Freemoki  v.  Taylor,  8  Bingh.  124. 
2  L  2 
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kig  a  compensation  in  damages  against  ihe  defendant,  for  not 
loading  the  ship  with  a  cargo  of  cotton  at  Bombay.  Instead 
of  proceeding  by  the  direct  and  usual  course  from  the  Cape 
to  Bombay,  the  captain  made  a  deviation  to  the  island  of 
Mauritius ;  and  in  consequence  of  such  deviation,  the  defen- 
dant's agents  at  Bombay  refused  to  find  a  cargo.  The  juiy 
were  directed  to  consider,  whether  the  deviation  was  of  such 
a  nature  and  description  as  to  deprive  the  fireighter  of  the 
benefit  of  the  contract  into  which  he  had  entered ;  and  if  such 
was  their  opinion,  the  defendant  was  excused,  by  the  act  of 
the  plaintiff's  captain,  firom  furnishing  a  cargo.  The  jury  de- 
termined the  question  in  the  affirmative,  and  found  a  verdict 
for  the  defendant;  wluch  the  court  refused  to  disturb. 

Defendant  by  diarter-party  covenanted  to  load  a  ship  at 
Jamaica  with  a  complete  cargo  of  sugar,  and  to  pay  freight 
for  the  same  at  the  rate  of  10».  6rf.  per  cwt.  The  agent  of 
the  defendant  tendered  to  tiie  captain  a  cargo,  but  insisted 
upon  his  signing  bills  of  lading  for  it,  at  the  rate  of  10^.  per 
cwt.  The  captain  refused  to  take  it  on  board  on  these  terms. 
Lord  Ellenborough  held,  that  the  defendant  was  liable  for 
dead  fireight.    Hyiit  v.  WtOix^  3  Campb.  202. 

By  a  charter-party  a  ship  was  described  to  be  of  tiie  burden 
of  two  hundred  and  sixty-one  tons,  and  the  freighter  cove- 
nanted to  load  a  full  and  complete  cargo :  it  was  holden,  that 
the  loading  of  goods  equal  in  number  of  tons  to  the  tonnage 
described  in  the  charter-party  was  not  a  performance  of  this 
covenant;  but  that  the  n'eighter  was  bound  to  put  on  board 
as  much  goods  as  the  ship  was  capable  of  carrying  with 
safety.  Hunter  v.  Pry^  2  B.  &  A.  421.  By  a  charter-party 
the  nreighter  agreed  to  pay  for  the  ship  200/.  per  month,  for 
six  months  certain,  and  so  in  proportion  for  any  longer  time 
that  she  might  be  in  his  employ ;  the  ship  was  to  be  kept  in 
repair  by  the  owner.  Before  the  termination  of  the  time, 
repairs  were  necessary,  which  occupied  twenty-eight  days; 
it  was  holden,  that  the  freighter  was  not  entitied  to  deduct 
those  days  in  calculating  the  period  for  which  he  was  to  pay 
fireight.    Ripley  v.  Scatfe,  5  B.  and  C.  167- 

Money  paid  in  advance  for  freight  cannot  be  recovered 
back,  be  Silvale  v.  KendaU,  4  M.  and  S.  37>  recognized  in 
Saunders  v.  DreWy  3  B.  and  Ad.  450. 

For  a  fmther  illustration  of  the  subject  of  conditions,  see 
BlackweU  v.  Nashy  Str.  535. — WyviU  v.  Stapelton,  Str.  615. 
— Martindale  v.  Fisher^  1  Wils.  88,  and  ante,  p.  130.  See 
also  Boone  v.  Eyre,  2  Bl.  R.  1312,  and  Terry  v.  Duntze, 
2  H.  Bl.  389.    N,  By  R.  G.  H.  T*  4  W.  4,  two  counts  upon 
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the  same  charter-party  are  not  to  be  allowed.  But  a  count 
for  freight  upon  a  charter-party,  and  for  freight  pro  ratd 
itineris,  upon  a  contract  implied  by  law,  are  to  be  allowed. 

It  remains  only  to  add  a  similar  observation  to  that  which 
was  made  at  the  close  of  the  third  section,  tit.  Assumpsit,  ante, 
p.  121,  viz.  that  there  are  not  any  precise  technical  words 
required  to  constitute  a  condition  precedent,  or  a  dependent 
or  independent  covenant;  whether  a  condition  be  precedent 
or  subsequent,  or  a  covenant  be  dependent  or  independent, 
must  be  gathered  from  the  words  and  nature  of  the  agreement^ 
which  is  to  be  construed  according  to  the  intention  of  the  par- 
ties, as  far  as  that  can  be  collected  from  the  instrument ;  and 
however  transposed  the  covenants  may  be^,  their  precedence 
must  depend  on  the  order  of  time  in  which  the  intent  of  the 
transaction  requires  the  performance.  When  it  is  once  estar- 
blished,  that  tne  stipulation  of  one  party  is  a  condition  pre-« 
cedent  to  the  performance  of  the  covenant  by  the  other  party, 
it  follows  as  a  necessary  consequence,  that  an  action  cannot  be 
maintained  unless  performance,  or  that  which  the  law  con- 
siders as  equivalent  to  performance,  be  averred  and  proved. 
But  where  a  right  of  action  is  once  vested  in  the  plaintiff*, 
liable,  however,  to  be  divested  by  the  non-performance  of  a 
condition  subsequent,  that  is  matter  of  defence  only,  and  must 
be  shewn  by  the  defendant. 


VII.  Of  the  Pleadings : 

1.  Accord  and  Satisfaction, 

2.  Eviction. 

3.  Infancy. 

4.  Limitations,  Stat,  of. 

5.  Nil  habmt  in  tenementis, 

6.  Non  est  factum. 

7.  Non  inf  regit  conventionem. 

8.  Payment  of  Money  into  Court. 

9.  Performance, 

10.  Release. 

11.  Set-qf. 

y  Per  Lord  Mansfield,  C.  J.  in  King-    z  Hotham  ▼.   East   India  Company, 
ston  V.  Preston,  Doug.  6U0,  1 .  1  T.  R.  638. 
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I.  Accord  and  Satirfactum. 

AcceRD  with  satisfaction  is  a  good  plea  in  discharge  of 
damages  for  covenant  broken  (43). 

In  covenant  tfgainst  an  assignee  for  not  repairing  a  house  % 
the  defendant  pleaded  accord  between  him  and  the  plaintiff, 
and  execution  thereof,  in  satisfaction  and  discharge  of  the 
want  of  repairs^  on  demurrer,  it  was  objected,  that  this  ac- 
tion of  covenant  was  founded  upon  the  deed,  which  could 
not  be  dischai^ed  except  by  matter  of  as  high  a  nature,  and 
not  by  any  accord  of  matter  in  pais :  but  it  was  resolved  by 
the  court,  that  the  plea  of  the  defendant  was  good ;  and  this 
distinction  was  taken;  where  a  duty  accrues  by  the  deed, 
and  is  ascertained.at  the  time  of  making  the  writing,  as  by 
covenant,  bill,  or  bond,  to  pay  a  sum  of  money ;  in  that  case, 
the  duty,  which  is  certain,  takes  its  essence  and  operation 
originally  and  solely  by  the  writing,  and  therefore  it  must  1>e 
avoided  by  matter  of  as  high  a  nature,  although  the  duty  be 
merely  in  the  personalty^  (44).  But  where  no  certain  duty 
accrues  by  the  deed,  but  a  wrong  or  subsequent  default,  toge- 
ther with  the  deed,  gives  an  action  to  recover  damages,  which 
are  only  in  the  personalty,  for  such  wrong  or  default,  accord 
with  satisfaction  is  a  good  plea,  as,  in  this  case,  the  covenant 
does  not  give  the  plaintiff,  at  the  time  of  making  it,  any  cause 
of  action,  but  the  tort  or  default  in  not  repairing  the  house, 
together  with  the  deed,  gives  an  action  to  recover  damages 
for  the  want  of  reparation.  The  action  is  not  founded  meiely 
on  the  deed,  but  on  the  deed  and  the  subsequent  wrong; 
which  wrong  is  the  cause  of  action,  and  for  which  damages 

a  filake'B  case,  6  Rep.   43.  b.   Cfo.  b  See  next  case. 

Jac  99.  8.  C.  by  the  name  of  Alden 
V.  Blague. 


(43)  In  Snow  v.  Franklin,  Lutw.  858,  to  corenant  for  non-pay- 
ment of  rent,  the  defendant  pleaded  accord  with  satisfaction  of  the 
covenant,  before  any  breach.  The  plea  was  holden  bad  on  demurrer. 
See  also  Kaye  v.  Waghom,  1  Taunt.  428.  S.  P. 

(44)  A  collateral  agreement  by  parol  cannot  be  pleaded  to  inva- 
lidate a  claim  arising  upon  a  deed.  Hence  to  debt  on  bond,  condi- 
tioned for  the  performance  of  an  award,  a  parol  agreement  between 
the  parties  to  waive  and  abandon  the  award  cannot  be  pleaded. — 
Braddick  v.  Thompson,  8  East,  344.  See  Thompson  v.  Brcwn, 
7  Taunt.  656.— Sellers  v.  Bickford,  8  Taunt.  31. 
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shall  be  recovered ;  and  in  every  action  where  CQmpensation 
is  demanded^  by  way  of  damages  <Hily^  accord  executed  is  a 
good  bar. 

The  plaintiff  being  seised  in  fee  of  a  messuage  and  lands^^ 
one  parcel  of  which^  consisting  of  about  one-third,  lay  con- 
tiguous to  the  land  of  one  E.  P.  in  consideration  of  a  sum  of 
money,  and  the  covenant  hereinafter  mentioned,  by  inden- 
ture released  the  said  parcel  of  land  to  E.  P.  in  fee,  who 
thereupon  covenanted,  for  herself  and  her  assigns,  that  she 
would,  from  time  to  tune,  and  at  all  times  thereaiter,  pay  one- 
third  part  of  all  the  taxes  and  assessments  that  should  be  im- 
posed on  the  said  messuage  and  land ;  the  parcel  of  land  came 
to  the  defendant  by  assignment,  who  neglected  to  pay  the 
one-third  part  of  the  taxes  for  several  years.  The  plaintiff 
having  declared  for  a  breach  of  covenant,  in  the  years  1759, 
1760, 1,  2,  3,  4,  5,  and  6,  the  defendant  pleaded,  that  in  Mi- 
chaelmas Term,  1766,  he  commenced  an  action  against  the 
plaintiff,  and  one  R.  J.,  for  certain  trespasses  committed  by 
them  upon  the  lands  and  goods  of  the  defendant ;  and  there- 
upon, afterwards,  to  wit,  on  the  22nd  January,  1767,  it  was 
agreed  (not  saying  by  deed,)  that  the  defendant  should  put 
an  end  to  his  suit,  and  that  plaintiff  and  R.  J.  should  pay  a 
certain  sum  of  money,  and  costs ;  and  that  the  plaintiff  should 
relinquish  all  damages  and  demands  which  he  then  had  against 
the  defendant ;  the  plea  then  averred,  that  the  defendant  did 
not  farther  prosecute  his  suit  against  the  plaintiff  ^nd  R.  J., 
and  prayed  judgment  of  the  action.  On  general  demurrer 
to  this  plea,  it  was  objected,  that  a  covenant  to  pay  money> 
which  was  by  deed,  could  not  be  discharged  without  deed : 
and  of  this  opinion  was  the  court,  and  gave  judgment  for 
plaintiff.    Slakes  case,  6  Rep.  44.  a.  was  cited. 

Covenant  by  the  heir  in  reversion^  against  executor  of  te- 
nant for  Kfe,  for  breach  of  covenant  in  testator,  in  not  repair- 
ing the  house  demised ;  plea,  that  the  testator,  tenant  for  life, 
died  on  such  a  day,  and  that  afterwards  it  was  agreed,  be- 
tween the  plaintiff  and  defendant,  that  defendant  should  qui- 
etly depart  and  leave  possession  to  the  plaintiff,  and,  in  con- 
sideration thereof,  the  plaintiff  agreed  to  discharge  him  from 
the  breach ;  and  averred,  that  within  five  days  from  the  day 
of  agreement,  he  left  the  house.  On  demurrer,  the  plea  was 
holden  to  be  bad ;  for  the  time  was  not  fixed  by  the  terms  of 
the  agreement,  when  the  executor  should  depart;  and,  al- 
though it  was  averred  that  he  departed  within  five  days,  yet 

c  Rogers  V.Payne,  MSS.  2  Wils.  276.    d  Sam  ford  v.   Cuteliffe,    Yelv.    124. 
S.  C.  briefly  stated.  Russell  v.  Do.  3  Lev.  189. 


*  *  • 
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that  would  not  aid  the  first  uncertainty ;  for  the  agreement 
was  the  foundation  of  the  whole,  which  ought  to  be  certain, 
when  it  should  be  performed. 


2.  Eviction. 

To  covenant  for  rent  arrear,  the  lessee  may  plead^,  that  he 
was  evicted,  by  the  lessor,  from  the  demised  premises,  and 
kept  out  of  possession  until  after  the  rent  in  question  became 
due;  for  an  eviction  occasions  a  suspension  of  the  rent;  but 
a  mere  trespass  will  not:  for  where  to  covenant  for  rent- 
arrear  for  a  dwelling-house',  the  defendant  pleaded  that  the 
lessor  had  taken  away  a  pent-house,  fixed  to  the  dwelling- 
house,  and  part  of  the  demised  premises ;  on  demurrer,  the 
court  held  that  the  fact  stated  in  the  defendant's  plea  being 
a  mere  trespass,  for  which  the  defendant  might  have  a  re- 
medy by  action,  would  not  operate  as  a  suspension  of  the 
rent.  Although  rent  is  suspended  by  an  entry  into  partem,  yet 
on  a  demise  of  a  messuage  with  the  appurtenances,  the  cove- 
nant to  repair  is  not  suspended  by  an  entry  into  the  back 
yard,  the  lessee  remaining  in  possession  oi  the  messuage. 
SnelUng  v.  Stag,  Bull.  N.  P.  165. 

It  is  to  be  observed^,  that  if  a  tenant  would  excuse  himself 
from  payment  of  rent  upon  an  eviction  by  a  stranger,  he 
must  shew  that  such  stranger  had  a  good  tide  to  evict  Idm : 
and,  in  order  to  give  the  plaintiff  a  proper  opportunity  of 
controverting  such  titie,  the  defendant  must  shew  particu- 
larly how  it  arises ;  for,  if  it  were  sufficient  to  allege  that  the 
stranger  had  a  good  title,  a  single  issue  could  not  be  taken  on 
it;  and  as  the  legality,  as  well  as  the  fact  of  the  titie,  would  be 
complicated  together,  the  jury  would  be  entangled  with  ques- 
tions of  law,  which  are  proper  for  the  consideration  of  die 
court  onlv.  To  avoid  this  inconvenience,  it  is  necessary  that 
the  tide  sliould  be  specified. 


3.  Infancy, 

At  the  common  law,  infants  are  not  bound  by  covenants 
which  operate  to  their  disadvantage.     Hence  a  defendant 

€  Dakton  ▼.  Reeve,  Lord  Raym.  77.  g  Dorrell  ▼.  Andrews,  Hob.  190. 

f  Roper  V.  Lloyd,  T.  Junes,  148,  cited  h  Per  Lord  Hardwieke,C«  J.  in  Jordan 

by  Dunning,  in  Hunt  v.  Cope,  Cowp.        v.  Twells,  B.  K.  M.  9  Geo.  2.  MSS. 

242.  and  Ca.  Temp.  Hardw.  172. 
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may  insist  on  his  non-age^  as  a  defence  to  an  action  of  cove- 
nant :  but  this  defence  must  be  pleaded  specially,  and  cannot 
be  given  in  evidence  on  non  est  factum.  The  stat.  5  Eliz. 
c«  4,  whereby  infants  are  enabled  to  bind  themselves  appren- 
tices, has  not  altered  the  common  law  as  to  the  binding  force 
of  covenants  entered  into  by  in&nts,  at  least  where  the  cove- 
nants are  collateral  covenants.  This  point  appears  to  have 
been  doubted  formerly^,  but  was  fully  established  in  the  fol- 
lowing case: 

In  covenant  against  an  apprentice  for  departing  firom  the 
plaintiff's  service^  without  Ucense,  within  the  time  of  his  ap- 
prenticeship ;  the  defendant  pleaded,  that  at  the  time  of  max- 
mg  the  indenture  he  was  within  age.  On  demurrer,  judg- 
ment was  given  for  the  defendant ;  the  court  bein^  imanimous 
that,  although  an  infant  might  voluntarily  bind  himself  an 
apprentice,  and  if  he  continued  an  apprentice  for  seven  years, 
might  have  the  benefit  to  use  his  trade ;  yet,  neither  at  the 
common  law,  nor  by  stat.  5  Eliz.  c.  4,  did  a  covenant  or  ob- 
ligation of  an  infant,  for  his  apprenticeship,  bind  him ;  nor 
did  any  remedy  lie  against  an  infant,  upon  such  covenant. 
See  a  dictum  to  the  same  effect,  with  the  exception  of  spe- 
cial custom,  in  Whittingham  v.  HtU,  Cro.  Jac.  494.  By  the 
custom  of  London,  an  infimt  may  bind  himself  by  covenant 
in  an  indenture  of  apprenticeship.  2  Rol.  R.  305.  Code  v. 
Holmei,  Palm.  361.  Anon.  1  Lev.  12.  Horn  v.  Chandler, 
1  Mod.  271. 

Covenant  upon  an  indenture  of  apprenticeship^  by  the 
master  against  the  father;  breach,  that  the  apprentice  ab- 
sented himself  from  the  service ;  plea,  that  the  son  faithfully 
served  until  he  came  of  age,  and  that  he  then  avoided  the 
indenture;  it  was  holden,  that  this  was  no  answer  to  the 
action. 

4.  Limitations,  Statute  of. 

By  stat  3  and  4  W.  4,  c.  42,  s.  3,  ^  All  actions  of  debt  for 
rent  upon  an  indenture  of  demise,  all  actions  of  covenant  or 
debt  upon  any  bond  or  other  specialty,  shall  be  commenced 
and  sued  within  ten  years  after  uie  end  of  this  present  session 
(1833,)  or  within  twenty  years  after  the  cause  of  such  action 
or  suit.''    Ck)venant  for  rent  arrear  may  be  brought  within 

i  Fleming  v.  Pitman,  Winch,  63,  Uutt.    k  Gylbert  v.  Fletcher,  Cro.  Car.  170. 
63.  S.  C.  E.  T.  21  Jac.  Lilly's  case,  7  Mod.  15.  S.  P. 

1  Cuming  v.  Hill,  3  B-  and  A.  59. 
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the  time  limited  by  the  foregoing  section™,  and  is  not  limited 
to  six  years  by  3  and  4  W.  4,  c.  27,  s.  42,  [which  last  has  a 
prospective  and  not  a  retrospective  operation.  Paddon  v. 
Bartleit,  8  Ad.  and  EU.  884 ;  5  Nev.  and  Man.  383.  S.  C] 


5.  Nil  habuit  m  tenementis. 

It  a  lease  be  bv  indenture,  the  lessor  and  lessee  are  con- 
cluded from  avoiding  the  lease :  and  if  an  action  be  brought, 
and  the  plaintiff  declare  on  the  indenture*^,  and  the  defendant 
pleads  tnat  the  lessor  nil  habuit  in  tenementisy  the  plaintiff, 
mstead  of  replying  the  estoppel,  may  demur;  because  the 
estof^el  appears  on  the  record. 

Cdvenant  was  brought  by  the  assignee  of  a  reversion  for 
non-payment  of  rent^* :  it  was  stated  in  the  declaration,  that 
J.  P.,  on  a  certain  day,  was  seised  in  fee,  and  on  the  same 
day  demised  by  indenture  to  the  defendant ;  that  J.  P.  after- 
wards assigned  the  reversion  in  fee  to  the  plaintiff.  Rea, 
that  before  the  demise  and  assignment  of  the  reversion  to  the 
plaintiff,  J.  P.  conveyed  the  premises  to  J.  S.  in  fee,  and  tra- 
versed, that  at  any  time  after  that  conveyance  J.  P.  was  seised 
in  fee.  On  general  demurrer  it  was  holden,  that  this  plea  was 
a  special  nil  habuit  in  tenemeniiSf  which  was  no  more  to  be 
allowed,  where  the  demise  was  by  indenture,  than  a  general 
plea  of  that  kind ;  and  although  the  plaintiff  was  an  assignee^ 
yet  he  might  take  advantage  of  the  estoppel,  because  it  ran 
with  the  Imid. 

In  covenant  by  lessor  on  an  indenture  of  lease  for  not  re- 
pairing?, the  lessee  pleaded,  that  the  lessor  had  an  equitable 
estate  only  in  the  thing  demised :  on  special  demurrer,  the 
plea  was  holden  bad. 

It  is  an  universal  rule  that  a  tenant  shall  not  be  permitted 
to  set  up  any  objection  to  the  title  of  his  landlord,  under 
whom  he  holds :  this  is  not  a  mere  technical  rule,  but  one 
founded  in  public  convenience  and  policy.  Hence  a  lessee 
of  limd  in  the  Bedford  levels  cannot  object  to  an  action  by 
bis  landlord  for  a  breach  of  covenant,  in  not  repairing,  that 
th^  lease  was  Void  by  the  stat.  15  Car.  2,  c.  17^  for  want  of 

ra  Paget  v.  Foley,  ft  Bins^h.  N.  C.  670.  o  Palmer  v.  Ekms,  ubi  supra, 

n  Palmer  v.  Ekins,  Str.  818 ;  11  Mod.  p  Blake  v.  Foster,  8  T.  R.  487. 

411.  Leaches  ed.  Lord  Ra^m.  1660.  q  Hodson  v.  Sbarpe,  10  East,  360. 
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being  registered.  The  act  meant,  for  the  protelction  of  titles^ 
that  leases  and  conveyances,  within  this  district,  should  be 
registered,  that  every  person  interested  in  the  inquiry  might 
know  in  whom  the  title  to  such  land  was ;  and,  dierefore,  as 
against  persons  who  have  been  deceived  by  the  omission  to 
register,  or  even  as  against  those  who,  without  being  deceived^ 
knew  that  the  act  had  not  been  complied  with,  and  relied  on 
it,  the  legal  objection  might  prevail  at  law;  but  not  as  be- 
tween the  parties  themselves  to  the  lease,  between  whom  the 
act  was  not  meant  to  operate. 

Covenant  for  rent  was  brought  on  an  indenture  of  lease  ^, 
by  the  assignees  of  a  lessor  (a  bankrupt);  the  defendant 
pleaded,  that  the  lessor  nil  habuit  in  tenementis ;  it  was  holden 
Dad,  on  general  demurrer.  In  like  manner,  it  has  been  ad- 
judged", that  an  assignee  of  lessee  under  a  lease  by  indenture 
cannot  plead  that  the  lessor  did  not  demise. 

It  may  be  observed  that,  in  the  preceding  cases,  the  want 
of  title  (ud  not  appear  on  the  face  of  the  declaration ;  and  it 
seems  that,  in  order  to  give  a  party  the  benefit  of  an  estop- 
pel, in  all  cases  where  it  is  necessary  to  set  forth  a  title,  a 
good  title  must  appear  on  the  face  oi  the  declaration ;  for  in 
Nokes  V.  AwdeTy  Cro.  Eliz.  373.  436.,  it  was  resolved,  by  all 
the  judges,  that  although  they  would  not  intend  a  lease  to  be 
good  by  estoppel  only,  yet  where  it  appeared  on  the  face  of 
the  declaration  to  be  so,  the  assignee  of  such  a  lease  could 
not  maintain  an  action  for  the  breach  of  any  of  the  covenants 
contained  in  the  lease.  So  where  covenant  was  brought 
against  a  lessee  for  years  ^,  on  ka  indenture  of  lease,  and  it 
appeared  on  the  declaration,  that  the  lease  was  executed  by 
a  tenant  for  life ;  that  the  plaintiff,  the  reversioner,  who  was 
then  under  age,  was  named  in  the  lease,  but  that  the  lease 
had  not  been  executed  by  him  until  after  the  death  of  the 
tenant  for  life,  judgment  was  riven  for  the  defendant,  on  the 
ground  that  the  lease  was  void  by  the  death  of  tenant  for 
life :  BuUer,  J.  observing,  that  the  court  could  not  proceed 
on  the  doctrine  of  estoppel  in  this  case,  because  it  was  ad- 
mitted by  the  plaintiff^  on  the  pleadings,  that  he  did  not  exe- 
cute until  after  the  death  of  the  tenant  for  life.  So  where  the 
plaintiff  declared,  that  by  deed  made  between  her  as  attor- 
ney for  /•  8.^  on  the  one  part,  and  the  defendant  on  the 

r  Parker  and  others,  assignees  of  Steel,    s  Taylor  t.  Needham,  2  Tauni.  278. 
(a  bankrupt)  v.  Manning,  7  T.  R,    t  Ludford  ▼.  Barber,  1  T.  R.  86. 
637.  u  Frontin  v.  Small,  Ld.  Raym.  H18. 
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other  part,  she  demised  a  house  to  the  defendant,  and  that 
he  covenanted  to  pay  the  rent  to  J.  S.,  and  then  assigned  a 
breach  in  the  non-payment  of  the  rent^  to  the  damage  of  the 
plaintiff  (the  attorney).  On  demurrer  it  was  ob]e<^ted,  that 
the  lease  was  void,  because  the  plaintiff  acting  only  as  attor- 
ney to  J.  S.,  it  should  have  been  made  as  a  lease  from  him, 
and  in  his  name  ',  and  that,  the  lease  being  void,  the  covenant 
to  pay  the  rent  was  void  also.  E  contra  it  was  insisted,  that 
the  instrument  being  under  seal,  the  defendant  was  estopped 
from  saying  the  plaintiff  did  not  demise.  But  the  court  held,. 
that  it  appearing  on  the  declaration  that  the  lease  was  void^ 
because  it  was  not  made  in  the  name  of  J.  S.  whose  house  it 
appeared  to  be,  and  that  the  plaintiff  only  made  it  as  his  at- 
torney, there  could  not  be  any  estoppel,  and  then  the  cove- 
nant to  pay  the  rent  was  void,  and  consequently  the  phdntiff 
could  not  maintain  the  action. 

Where  a  lease,  by  indenture,  takes  effect  in  point  of  m- 
terest,  which  interest  may  be  co-extensive  with  the  lease  in 
point  of  duration,  but  in  fact  determines  before  it,  the  lease 
may  then  be  avoided,  and  the  paHies  are  not  estopped  from 
shewing  the  facts  which  determined  the  lease ;  as  where  A., 
lessee  for  life  of  B.,  makes  a  lease  for  years  y,  by  deed  in- 
dented, and  afterwards  purchases  the  reversion  in  fee;  B.  dies; 
A.  shall  avoid  his  own  lease ;  for  he  mav  confess  and  avoid 
the  lease,  which  took  effect  in  point  of  mterest,  and  deter- 
mined by  the  death  of  B.  (45).  So  where  covenant  was 
brought  by  plaintiff*,  as  heir  in  reversion  in  fee  to  his  bro- 
ther, on  an  indenture  of  lease  for  years,  made  to  defendant 
by  plaintiff's  father,  and  breach  assigned  for  want  of  repairs; 
defendant  pleaded,  that  the  father  was  tenant  for  life  only, 
and  that  the  lease  had  determined  by  his  death,  and  traversed^ 
that  after  the  making  the  lease,  the  reversion  in  fee  had  be- 
longed to  the  father ;  on  demurrer,  judgment  was  given  for 
the  defendant :  for^  as  was  said  in  argument,  and  adopted  by 
the  court,  though  during  the  fathers  life,  the  lessee  would 
have  been  estopped  from  saying  that  the  father  had  not  the 

X  See  Wilks  v.  Back,  2  Bast,  142.  Doe  d.  Barney  t.  Adama,  2  Tyrw. 

y  1  Inst.  27.  b.     See  Treport's  case,        28(#.  2  Cr.  k  J.  232. 
6  Rep.  15.  a.  to  the  same  effect,  and    z  Brudnell  v.  Roberts,  2  Wils.  143. 


(45)  This  case  having  been  cited  in  Gilman  v.  Hoare,  Salk.  275. 
Holt,  C.  J.  said,  that  the  reason  of  it  was,  because  tenant  for  life  has 
a  freehold,  which  is  a  greater  estate,  and  the  lease  will  not  require 
any  estoppel,  if  the  life  endure. 
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teversioii  in  him^  yet  on  his  death  the  lease  was  at  an  end ; 
and  the  lessee  was  not  estopped  from  pleading  the  truth  by 
confessing  and  avoiding  the  lease ;  and  it  was  holden,  that 
the  traverse  was  well  taken.  So  where  the  declaration  stated, 
that  plaintiff  and  his  wife,  since  deceased,  by  indenture  de- 
mised certain  premises  to  defendant  for  years,  yielding  and 
paying  to  plaintiff  and  his  wife  a  yearly  rent,  with  a  covenant 
to  pay  the  rent  to  the  plaintiff  and  his  wife,  and  then  averred 
that  on  such  a  day  wife  died,  and  afterwards  rent  became 
due  and  in  arrear  to  plaintiff:  defendant  craved  oyer  of  the 
kidenture>  (whereby  it  appeared,  that  the  reddendum  was  to 
the  husband  and  wife,  and  the  heirs  of  the  wife,  and  the  co- 
venant to  pay  rent  was  in  the  same  form,)  and  then  pleaded 
that  the  premises  were  the  estate  of  the  wife,  and  that  the 
plaintiff  had  nothing  in  them  but  in  right  of  his  wife;  that 
on,  &c.,  she  died  without  issue,  leaving  J.  S.  her  heir,  where- 
upon aU  the  estate  of  the  plaintiff  ceased,  and  J.  S.  threatened 
to  enter  and  eject  defendant,  unless  he  attorned,  whereby  he 
was  compelled  to  attoni,  and  became  tenant  to  J.  S.  Gene- 
ral demurrer  and  joinder.  It  was  holden  ">  that  the  plea  was 
good,  and  that  some  interest  having  passed  by  the  lease  from 

Slaintiff  and  his  wife,  it  could  not  wprk  by  estoppel ;  and  the 
efendant  was  therefore  entitled  to  show  that  plaintiff's  in- 
terest had  ceased. 


6.  Non  est  factvm^ 

There  is  not  any  general  issue  to  an  action  of  covenant, 
but  the  defendant  may  plead  that  the  deed  (on  which  the 
plaintiff  has  declared,)  is  not  his  deed.  This  plea  puts  in  issue 
the  execution  of  the  deed  in  fact  only,  which  it  is  incumbent 
on  the  plaintiff  to  prove.  If  there  be  a  subscribing  witness 
to  the  deed,  the  execution  must  be  proved  by  such  wit' 
ness  (46).  But  payment  of  money  into  court  on  one  of  the 
breaches  assigned  in  the  declaration,  dispenses  ^  with  proof 
of  the  execution  of  the  deed,  although  one  of  the  pleas  be  the 
plea  of  non  estfacitan.   To  support  the  plea  of  non  est  factum, 

m 

%.  Hilly. Saunders, (in error,) affirming    b  Randall  ▼.   Lynch,  2  Campb.  357. 
judgment  of  C.  B.  4  6.  and  C.  529.        Lord  Ellenborough,  C.  J. 
See  the  decision  of  C.  B.  in  2  Bingh. 
112. 


.  (46)  For  the  exceptions  to  this  rule,  see  post.  tit.  Debt  on  bond ; 
non  est  factvan,  p.  544. 
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the  defendant  might  hove  given  in  evidence  any  fJiing  wliicb 
proved  tlie  deed  to  be  void  at  the  time  of  pleading ;  as  draw- 
mg  a  pen  through  a  line  or  material  word;  rasure;  addition  to, 
or  other  alteration  of  the  deed  in  a  matmal  part^^  &c.  But 
these  defences  must  now  be  pleaded  specially^  as  well  those 
which  make  the  deed  void^  as  those  which  make  it  voidable* 
See  New  Rules,  H.  T.  4  W.  4.  tit.  Covenant  and  Debt. 

The  frequent  nonsuits  which  occurred,  on  the  ground  of  fiital 
variances^  between  the  instruments  set  forth  in  the  declaration 
and  those  produced  in  evidence,  have  been  obviated  by  stat. 
9  O.  4.  c.  15.  which,  after  reciting  that  great  expense  is  often 
incurred,  and  delay  or  failure  of  justice  takes  place  at  trials, 
by  reason  of  variances  between  writings  produced  in  evidence 
and  the  setting  forth  thereof  upon  the  record  on  which  the 
trial  is  had,  in  matters  not  material  to  the  merits  of  the  case, 
and  such  record  cannot  now  in  any  case  be  amended  at  the 
trial,  and  in  some  cases  cannot  oe  amended  at  any  time; 
for  remedy  thereof  enacts,  ^^  that  every  court  of  reooni  hold- 
ing plea  in  civil  actions,  any  ludge  sitting  at  nisi  prius,  and' 
any  court  of  oyer  and  termmer  and  general  gaol  deUvery 
in  England,  Wales,  the  town  of  Berwick-upon-Tweed,  and 
Irdand,  may  cause  the  record,  on  which  any  trial  may  be 
pending  before  any  such  judge  or  court  in  any  civil  action, 
or  in  any  indictment  or  information  for  any  misdemeanor, 
when  any  variance  shall  appear  between  any  matter  in  writing 
or  in  print  produced  in  evidence  and  the  setting  forth  thereof 
upon  the  record  whereon  the  trial  is  pending,  to  be  forthwith 
amended  in  such  particular  by  some  officer  of  the  court,  on 
payment  of  such  costs  (if  any)  to  the  other  party  as  such 
juage  or  court  shall  think  reasonable,  and  thereupon  tlie  trial 
shaU  proceed  as  if  no  such  variance  had  appeared;  and  in 
case  such  trial  shall  be  had  at  nisi  prius,  the  order  for  the 
amendment  shall  be  indorsed  on  the  postea,  and  returned 
together  with  the  record ;  and  the  papers,  rolls,  and  other 
records  of  the  court,  from  which  such  record  issued,  shall  be 
amended  accordingly/'  In  covenant  by  lessor  against  lessee 
on  an  indenture  of  demise,  the  breach  alleged  was  the  non* 
payment  of  rent  of  a  toll-house  demised  to  the  defendant  by. 
indenture,  of  which  profert  was  made  as  follows,  which  saidin^ 
denture  plaintiflFnow  brings  into  court  Plea,  non  est/actum;  at 
the  trial  the  counterpart  executed  by  the  lessee  was  produced. 
Holden®  not  to  be  a  variance;  the  terms  of  the  declaration 

c  Whelpdale's  case,  5  Rep.  119.  b.        Mill,  4  M.  and  S.  470.    Swallow,, 
Pilot's  case,  11  Rep.  27  a.  v.  Beaumont,  2  B.  and  A.  765. 

d  Pitt  V.  Green,  9  East,  188.  Bowditcfa  e  Pearse  v.  Morrice,  3  B.  &  Ad.  306. 
V.  Mawley,  1  Campb.  Id6.    Hoar  v. 
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were  sufficiently  answered  by  the  production  of  the  counter- 
part The  powers  given  by  the  foregoing  statute  are,  by  ex- 
press enactment,  confined  to  variances  between  any  matter  in 
writing  or  in  print  produced  in  evidence  and  the  record ;  but 
the  legislature  has  deemed  it  expedient  to  allow  other  amend- 
ments to  be  made  on  the  trial ;  for  now  by  stat.  3  and  4  W. 
4.  c.  42.  s.  23.  it  shall  be  lawful  for  any  court  of  record  hold- 
ing plea  in  civil  actions,  and  any  judge  sitting  at  Nisi  Priu% 
if  such  court  or  judge  shall  see  nt  so  to  do,  to  cause  die  re- 
cord, writ,  or  document,  on  which  any  trial  may  be  pending 
before  any  such  court  or  judge,  in  any.  civil  action  or  in  any 
information  in  the  nature  of  a  qiiio  warranto,  or  proceedings 
on  a  mandamus,  when  any  variance  shall  appear  between  the 
proof  and  the  recital  or  setting  forth  on  tlie  record,  writ,  or 
document,  on  which  the  trial  is  proceeding,  of  any  contract, 
custom,  prescription,  name,  or  other  matter,  in  any  particular 
in  the  judgment  of  such  court  or  judge,  not  material  to  the 
merits  of  the  case,  and  by  which  the  opposite  party  cannot 
have  been  prejudiced  in  the  conduct  of  his  action,  prosecution^ 
or  defence,  to  be  forthwith  amended  by  some  officer  of  the 
court  or  otherwise^  both  in  the  part  of  the  pleadings  where 
such  variance  occurs,  and  in  every  other  part  of  the  pleadings 
which  it  may  become  necessary  to  amend,  on  such  terms  as 
to  payment  of  costs  to  the  other  party,  or  postponing  the 
trial  to  be  had  before  the  same  or  another  jury,  or  both  pay- 
ment of  costs  and  postponement,  as  such  court  or  judge  shall 
think  reasonable ;  and  in  case  such  variance  shall  be  in  some 
particTilar  in  the  judgment  of  such  court  or  judge  not  mate- 
rial to  the  merits  of  the  case,  but  such  as  that  the  opposite 
party  may  have  been  prejudiced  thereby  in  the  conduct  of  his 
action,  prosecution,  or  defence,  then  such  court  or  judge  shall 
have  power  to  cause  the  same  to  be  amended,  upon  payment 
of  costs  to  the  other  party,  and  withdrawing  the  record  or 
postponing  the  trial  as  aforesaid,  as  such  court  or  ju(^  shall 
think  reasonable;  and  after  any  such  amendment  the  trial 
shall  proceed,  in  case  the  same  shall  be  proceeded  with,  in 
the  same  manner  in  all  respects,  both  with  respect  to  the  lia- 
bility of  witnesses  to  be  indicted  for  perjury^  and  otherwise, 
as  it  no  such  variance  had  appeared ;  and  in  case  such  trial 
shall  bie  had  at  Nisi  Prius,  or  by  virti^  of  such  writ,  the  order 
ibr  the  amendment  shall  be  indorsed  on  the  postea  or  the  writ^ 
as  the  case  may  be,  and  returned  toge&er  with  the  record  or 
writ;  and  thereupon  such  papers,  rolls,  and  other  records  of 
the  court,  from  which  such  record  or  writ  issued,  as  it  maybe 
necessary  to  amend,  shall  be  amended  accordingly ;  and  in 
case  the  trial  shall  be  had  in  any  court  of  record,  then  the 
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order  for  amendment  shall  be  entered  on  the  roll  or  other 
document  upon  which  the  trial  shall  be  had ;  provided  that  it 
shall  be  lawnil  for  any  party  who  is  dissatisfied  with  the  deci- 
sion of  such  judge  at  Nisi  Prius,  sheriff,  or  other  officer,  re- 
specting his  allowance  of  any  such  amendment,  to  apply  to 
the  court  from  which  such  record  or  writ  issued  for  a  new 
trial  upon  that  ground ;  and  in  case  any  such  court  shall  think 
such  amendment  improper,  a  new  trial  shall  be  granted  ac- 
cordingly, on  such  terms  as  the  court  shall  think  fit ;  or  the 
court  shall  make  such  other  order  as  to  them  may  seem  meet. 
And  by  s.  24.  the  said  court  or  judge  shall  and  may,  if  they 
think  nt,  in  all  such  cases  of  variance,  instead  of  causing  the 
record  or  document  to  be  amended,  direct  the  jury  to  find  the 
facts  according  to  the  evidence,  and  thereupon  such  finding 
shall  be  stated  on  such  record  or  document;  and  notwith- 
standing the  finding  on  the  issue  joined,  the  said  court  or  the 
court  from  which  the  record  has  issued,  shall,  if  they  shall 
think  the  variance  immaterial  to  the  merits  of  the  case,  and 
the  mis-statement  such  as  could  not  have  prejudiced  the  op- 
posite party  in  the  conduct  of  the  action  or  defence,  give 
judgment  according  to  the  very  right  and  justice  of  the  case. 

Coverture  of  the  defendant,  at  the  time  of  execution,  which 
might  have  been  given  in  evidence  under  non  est/actuniy  must 
be  pleaded.  In  covenant,  the  declaration  stated  a  joint  de- 
mise by  husband  and  wife^.  Plea,  non  est  /actum.  It  ap- 
peared in  evidence,  that  the  husband  was  tenant  for  life,  with 
remainder  to  the  wife  for  life,  and  that  they  had  jointly  de- 
mised to  the  defendant.  After  verdict,  a  motion  was  made 
for  a  new  trial,  on  the  ground,  that  the  demise  stated  was  an 
impossible  demise :  for  the  husband  alone  had  the  power  of 
demising,  and  the  wife  could  only  confirm ;  the  court  dis- 
charged the  rule :  and  Blackstone,  J  •  said,  ^'  The  issue  is,  that 
there  is  no  such  deed  as  stated  in  the  declaration ;  if  in  fact 
such  a  deed  appears,  the  defendant,  who  is  in  possession  un- 
der it,  shall  not  question  the  titie  of  the  plaintiffs  to  make 
such  demise,  and  thereby  evade  the  performance  of  what  he 
himself  has  stipulated.'^  And  Nares,  J.  said,  on  the  issue  of 
non  est  /actum  in  covenant,  the  deed  only  must  be  proved. 

If  the  plaintiff  declares  for  a  breach  of  covenant,  and  states 
the  covenant,  by  itself,  in  its  own  absolute  terms,  without 
the  qualifying  context  which  belongs  to  it,  this  being  an  un- 
true statement,  in  point  of  substance  and  effect,  of  the  deed^ 
will  entitie  the  d^endant  to  a  nonsuit  on  the  ground  of  a 

h  Friend  v.  EasUbrook,  2  Bl.  Rep.  1152. 
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Tamnoe,  on  the  plea  of  non  est  /octtanK  Releasors  cove- 
nanted dat  far  and  nottritkstanding  any  act,  kc.  by  them  or 
either  of  them  done  to  the  contrary ,  they  haa  good  title  to 
convey  certain  lands  in  fee ;  and  also,  that  they  or  some  or 
one  of  them,  for  and  notwithstanding  any  such  matter  or 
thing  as  aforesaid,  had  good  right  and  fiill  power  to  convey, 
&c.;   and  likewise,  that  the  releasee  should  peaceably  and 

Juietly  enter,  hold,  and  enjoy  the  premises  granted,  without 
be  lawful  let  or  disturbance  of  the  releasors  or  their  heirs 
or  assigns,  or  for  or  by  any  other  person  or  persons  what- 
aoever,  and  that  the  releasee  should  be  kept  narmless  and 
indemnified  by  the  releasors  and  their  heirs  against  all 
other  titles,  charges,  &c.,  save  the  chief  rent  payable  out 
of  the  premises  to  the  lord  of  the  fee.  It  was  holden^, 
that  the  generality  of  the  covenant  for  quiet  enjoyment^ 
against  the  releasors  and  any.  other  person,  was  not  re- 
strained by  the  quaUfied  covenants  for  good  title  and  right  to 
convey:  and,  consequently,  although  the  declaration  stated 
the  covenant  for  quiet  enjoyment  in  its  own  absolute  terms, 
yet  on  non  est  factvm  there  was  not  any  variance.  The  de- 
claration set  forth  a  covenant  to  repair  generally.  Plea,  non 
est  factum.  The  deed,  when  produced,  contained  an  excep- 
tion of  fire* and  other  casualties.  This  was  holden  to  be  a 
fatal  variance  \  before  new  rules. 


7.  Non  infregit  conventionem. 

I  am  not  aware  of  any  case  at  common  law  (47)  in  which 
non  ififregit  conventionem  has  been  holden  to  be  a  good  plea 
on  demurrer ;  if  it  can  be  pleaded  in  any  case  it  must  be  in 
the  single  case  where  the  declaration  states  a  single  breach  of 
covenant  in  the  affirmative,  and  concludes  with  an  affirmative 
allegation,  '^  And  so  the  d^endant  has  broken  his  covenant.^' 

i  Adm.  per  Cur.  in  Howell  v.  Richards,  part  which  applies  to  the  breach  com- 

11  Bo«t,€33.  But  see  Oordoti  V.  Qor-  plained  of,  if  that  which  is  omitted 

don,  I  Statlcie,  N.  P.  C.  294.  and  do  not  qualify  that  which  is  stated, 

new  rules.  13  East,  20. 

k  Howell  V.  Richards,  1 1  Bast,  633.  1  Tempany  t.  Bumand,  4  Campb.  20. 
But  it  is  enough  to  state  truly  that 


(47)  By  Stat.  11  G.  I.e.  30.  8.  43.  in  actions  of  covenant  upon 
policies  of  insurance  under  the  common  seal  of  either  of  the  two  in- 
surance companies  (Royal  Exchange  and  London  Assurance),  the 
defendants  may  plead  that  "they  have  not  broke  the  covenants,  in 
such  policy  contained,  or  any  of  them.'* 

VOL.  I.  2  M 
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In  the  following  cases^  the  plea  of  non  infregii  etmvenHonem 
'Was  holden  to  be  improperly  pleaded.  In  covenant  on  a 
lease  %  for  not  repairing  thepremises  demised,  the  plaintiff 
assigned  several  breaches.  Flea,  non  infregit  conventianem. 
On  demurrer,  the  court  gave  judgment  for  the  plaintiff,  on 
these  grounds ;  1st,  That  tiie  plea  was  too  general ;  for  several 
breaches  were  assigned :  2d,  That  the  breach  being  in  non 
reparandoy  non  in/reffit  conventionem  could  not  be  a  ^ood  plea ; 
because  two  negatives  could  not  make  a  good  issue.  So 
where  in  covenant*^,  the  breach  assigned  was  for  non-pay- 
ment of  an  annuity ;  the  defendant  pleaded  that  he  had  not 
broken  his  covenant ;  special  demurrer,  that  the  breach  and 

Slea  both  being  in  the  negative,  there  was  not  any  issue, 
udgment  for  the  plaintiff.  So  where  plaintiff  declared  on  a 
covenant  for  quiet  enjoyment  <*,  and  assigned  several  breadies^ 
in  which  were  stated  evictions  by  different  persons,  and  con- 
cluded with  these  words,-  ^^  and  so  the  defendants  have  not 
kept  their  covenants.^'  The  defendants  pleaded  non  infregit 
conventionem.  On  special  demurrer,  assigning  for  causes,  that 
the  plea  attempted  to  put  in  issue  several  matters,  and  to 
make  an  issue  out  of  two  negatives,  the  court  gave  judgment 
for  the  plaintiff,  observing  diat  the  plea  was  only  argumenta- 
tive, and  therefore  an  improper  plea. 


8.  Papnent  of  Money  into  Cknart. 

Money  may  now  be  paid  into  court  in  this  action  by  stat. 
3  &  4  W.  4.  c  42.  s.  21.  which  see,  ante  p.  137*  with  the 
form  of  pleading. 


9.  Perfomumce, 

If  all  the  covenants  be  in  the  affirmative  P,  the  defendant 
may  plead  generally,  performance  of  all:  but  if  any  be  in 
the  negative,  to  so  many  he  must  plead  specially,  (for  a  ne- 
gative cannot  be  performed,)  and  to  the  rest  generally  (48). 

mPitt  V.  RuBsel,  3  Lev.  19.    Taylor     o  Hodgson  ▼.  Th^East India  Company, 

V.  Needham,  2  Taunt.  278.  8  T.  R.  278. 

n  Boone  t.  Eyre,  2  Bl.  Rep.  1312.  pi  Inst.  303.  b. 


(48)  The  same  rule  holds  in  debt  on  bond  conditioned  for  the  per- 
formance of  covenants.  Cropwel  v.  Peachy,  Cro.  Eliz.  691.  In  this 
case,  advantage  was  taken  of  the  wrong  pleading,  by  demurrer. 
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So  if  any  of  the  covenants  be  in  the  disjunctive  4^  the  defen- 
dant must  shew  which  of  them  he  hath  performed.  So  if  any 
are  to  be  done  of  record''^  he  must  shew  that  specially^  and 
cannot  involve  it  in  general  pleading.  So  if  a  covenant  be 
partly  affirmative  and  partly  n^ative":  as  where  the  words 
of  the  covenant  were,  tliat  aefendant  decederet,  procederet,  et 
non  deviet;  defendant  having  pleaded  performance  generally, 
the  plea  was  holden  bad.  Performance  must  be  pleaded  m 
the  terms  of  the  covenant;  otherwise  it  will  be  bad  on  gene- 
ral demurrer  K 

10.  Release. 

If  a  man,  by  deed,  covenant  to  build  an  house  ^,  or  make 
an  estate,  and,  before  the  covenant  broken,  the  covenantee 
rdeaseth  to  him  all  actions,  suits,  and  quarrels,  this  doth  not 
discharge  the  covenant  itself;  because,  at  the  time  of  the  re- 
lease, uiere  was  not  any  duty  or  cause  of  action  in  being. 
In  covenant  by  assignee  of  feoffee',  against  feoffor,  for  a 
breach  of  covenant  to  make  further  assurance,  in  not  levying 
a  fine  at  the  request  of  the  assignee :  defendant  pleaded  a  re- 
lease from  the  feoffee,  which  release  bore  date  after  the  com- 
mencement of  the  action  by  the  assignee ;  on  demurrer,  it  was 
holden,  that  the  breach  being  in  t£e  time  of  the  assignee, 
and  the  action  brought  by  him,  and  so  attached  in  his  person, 
the  covenantee  could  not  release  this  action,  wherein  the  as- 
signee was  interested :  Judgment  for  plaintiff.  N.  RoUe,  in 
his  Abridgment,  states  the  opinion  of  the  court  to  have  been 
as  reported  by  Croke,  but  adds,  that  judgment  was  given 
againai  plaintiff  per  outer  cause.  See  2  Roll.  Abr.  411.  Re- 
lease, D.  pi.  11.  To  covenant  for  non-payment  of  rent  3^,  the 
defendant  cannot  plead  a  release,  by  the  plaintiff,  of  all  de- 
mands, at  a  day  before  the  rent  in  question  became  due. 
Where  the  party  takes  a  bond,  and  also  a  deed  of  covenant, 
to  secure  an  annuity,  although  the  bond  is  forfeited  before  a 
discharge  under  the  insolvent  debtors'  act,  (16  G.  3.  c.  3.)  yet 
the  covenantor  may  be  sued  on  the  covenant,  for  payments 
becoming  due,  after  his  discharge  '.  So  the  insolvent  debtors' 
act,  34  (i.  3.  c.  69.  does  not  discharge  an  insolvent,  entitled 
to  the  benefit  of  that  act%  from  the  payment  of  the  arrears 

q  1  iDit  303.  b.  X  Middlemore  v.  Goodale,  Cro.  Car. 
r  n>.  503. 

8  Laughw<el1  t.  Palmer,  1  Sidf.  87.  y  Henn  v.  Hanson,  1  Lev.  99. 

t  Scudamore  v.  Stratton,  1  Bos.  &PuI.  z  Cotterel  v.  Hooke,  Doug.  97. 

466.  a  Marks  v.  Upton,  7  T.  R.  305. 
u  1  Inat  292.  b. 
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of  an  annuity  becoming  due^  after  his  discharge,  on  a  covenant 
made  before  that  act. 


11.  Set-Off. 

In  covenant  upon  an  indenture  for  non-payment  of  rent^, 
the  defendant  meaded  non  est  factum^  and  gave  a  notice  of 
fiet-off ;  Mr.  J.  Denton^  at  the  assizes,  was  of  opinion,  that  he 
could  not  do  so  upon  this  issue :  upon  a  motion  for  a  new 
trial,  the  court  held  the  evidence  admissible ;  for  the  general 
issue  mentioned  in  the  act^  must  be  understood  to  mean  any 

Smeral  isi|ue.  But  this  case  has  been  since  overruled,  and  the 
ourt  of  B.  R.  in  Oldenshaw  v.  TTiompson^  5  M.  and  S.  164. 
decided  that  there  is  not  any  general  issue  in  this  action,  and 
thereby  confirmed  the  opinion  of  Denton,  J.  Unliquidated 
damages  ^,  arising  from  the  breach  of  other  covenants  to  be 
performed  by  the  plaintiff,  cannot  be  pleaded  by  way  of  set- 
off. To  covenant  on  an  indenture  of  lease  of  a  house  for  non- 
Sayment  of  rent,  the  defendant  pleaded,  that  by  the  indenture 
e  covenanted  to  repah*,  and  to  surrender  to  the  plaintiff,  at 
the  end  of  the  term,  the  premises  in  good  repair  %  ^^  casualties 
by  fire  and  tempest  excepted ;"  that  a  stack  of  chimnies  be- 
longing to  the  house  had  been  thrown  down  by  a  tempest, 
which  had  damaged  the  house  so  much  that  it  would  soon 
have  become  uninhabitable,  if  the  defendant  had  not  immedi- 
ately repaired  it;  that  he  had  been  obliged  to  lay  out,  in  the 
repairs,  a  sum  of  money  (exceeding  the  amount  of  the  rent 
in  arrear)  which  the  plaintiff  became  liable  to  repay  to  him, 
and  that  he  was  ready  to  set  off  the  same  according  to  the 
statute,  &c.  On  special  demurrer,  it  was  holden,  tidat  the 
plea  could  not  be  supported ;  for  admitting  that  the  defen- 
dant could  maintain  any  action  against  the  plaintiff  (his  land- 
lord,) yet  the  sum  to  be  recovered  could  only  be  ascertained 
by  a  jury ;  and  consequently,  the  damages  being  uncertain, 
they  could  not  be  set  off  to  the  present  action. 

b  Gower  and  another  v.  Hunt,  Bull,    d  Hewlett  y.  Strickland,  Cowp.  56. 

N.  P.  181.  Barnes,  291.  S.  C.  e  WeigaU  v.  Waters,  6  T.  R.  488. 

c  2  6.  2.  c.  22. 
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VIIL  Evidence. 

As  there  is  not  any  general  issue  in  this  action^  the  evi- 
dence will  depend'  entirely  upon  the  pleadings.  That,  which 
most  usually  is  pleaded,  viz.  that  the  deed  is  not  the  deed  of 
the  defendant,  has  been  already  discussed;  see  ante,  p.  525. 
It  remains  only  to  remark,  that  the  plaintiff  can  recover  only 
secundvm  allegata  et  probata:  hence  iwhere  plaintiff  cove- 
nanted for  a  sum  of  money  to  build  a  house  within  a  certain 
time^  and  averred  in  an  action  for  non-payment  of  the  mo- 
ney, that  the  house  was  built  within  the  time;  it  was  holden, 
that  evidence  that  the  time  had  been  enlarged  by  parol  agree- 
ment, and  the  house  finished  within  the  enlarged  time,  did 
not  support  the  declaration.  So  where  the  breach  assigned 
was^,  that  the  defendant  had  not  used  the  premises  in  an  hus- 
band-like manner,  but  on  the  contrary  had  committed  waste. 
Plea,  that  defendant  had  not  committed  waste.  At  the  trial, 
the  plaintiff  offered  evidence  to  shew,  that  the  defendant  had 
not  used  the  premises  in  an  husband-like  manner,  which  did 
not  however  amount  to  waste;  the  judge  rejected  the  evi- 
dence, being  of  opinion,  that  on  this  issue  it  was  not  compe- 
tent to  the  plaintiff  to  prove  any  thing  which  fell  short  of 
waste.  This  opinion  was  afterwards  confirmed  by  the  court. 
In  covenant  for  rent  upon  a  lease  by  plaintiff  to  defendant^^ 
the  point  in  issue  was,  whether  J.  S.  (whose  title  was  ad- 
mitted by  plaintiff  and  defendant)  demised  first  to  the  plain- 
tiff, or  to  another  person;  it  was  holden  that  J.  S.  was  a  com- 
petent witness  to  prove  tiie  point  in  issue.    . 


Damagee — Judgment. 


Damages. — Defendant,  by  a  settlement  made  on  his  mar- 
riage, conveyed  estates  upon  certain  trusts,  and  covenanted 
with  the  trustees  to  pay  off  incumbrances  on  the  estates,  to 
the  amount  of  jS19,000  within  a  year;  it  was  holden^,  that 
on  his  failing  to  do  so,  the  trustees  were  entitled  to  recover 
the  whole  £19,000  in  covenant,  though  no  special  damage 
was  laid  or  proved.    Defendant  had  conveyed  premises  to  the 

a  Littler  ▼.  Holland,  3  T.  R.  590,  d  Lethbridge  v.  Mytton,  2  B.  and  Adi 

b  Harris  v.  ManUe,  3  T.  R.  307.  772. 

c  BeU  V.  Harwood,  3  T.  R.  308. 
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plaintoff  under  a  covenant  for  good  tide.  A  fonnedon  was 
afterwards  brought  against  plaintiff  by  a  party  having  better 
title,  and  the  plaintiff  compromised  it  for  a  large  sum.  It 
was  holden^,  that  in  an  action  for  breach  of  die  covenant  for 
good  tide,  die  plaintiff  might  recover  the  whole  8um«so  paid, 
and  also  his  costs  as  between  attorney  and  client,  in  die  com- 
promised stdt,  aldiough  he  had  not  given  any  notice  of  that 
suit  to  the  defendant;  for  the  only  effect  of  want  of  notice  in 
such  a  case  is  to  let  in  die  party  called  upon  for  an  indem- 
nity, to  shew  that  the  plaintiff  has  no  claun  in  respect  of  die 
alleged  loss,  or  not  to  the  amount  alleged,  or  that  he  made  an 
improvident  bargain,  and  diat  defendwt  might  have  obtained 
better  terms,  if  die  opportunity  had  been  given  him. 

Judgment. — ^The  judgment  is  for  the  recovery  of  die  da- 
mages sustained^  If  die  defendant  has  judgment  against  him 
upon  nil  dicit,  confession,  or  demurrer,  a  writ  of  inquiry  shall 
be  awarded  to  inquire  of  the  damages  ff.  Where  the  breach 
was  assigned  on  two  covenants^,  and  plaintiff  had  good  cause 
of  action  only  on  one,  and  issue  was  joined  on  bodi,  and  ver- 
dict for  plaintiff  on  both,  and  damages  entirely  assessed,  it 
was  holden  that  plaintiff  could  not  have  judgment.  Ck)venant 
was  brought  against  two  defendants  for  not  building  a  house'; 
one  suffered  judgment  to  go  by  default,  the  other  pleaded 
performance,  which  was  found  lor  him;  it  was  holden,  diat 
die  plaintiff  could  not  have  a  writ  of  inquiry  of  damages,  or 

{'udgment  against  that  defendant  who  had  suffered  judgment 
)y  default;  because  the  covenant  being  joint,  and  the  per- 
formance of  it  having  been  established  by  the  verdict,  it  ap- 
peared, that  plaintiff  had  not  any  cause  of  action. 

If  on  the  whole  record  it  appears,  that  the  defendant  has 
committed  a  breach  of  die  covenant  declared  on,  although  die 

Elaintiff  states  his  real  gravamen  informally,  judgment  cannot 
e  arrested;  for,  however  defective  die  pleadings  are,  die 
court  are  bound  ex  officio  to  give  such  jucjgment  as  the  law 
requires  diem  to  do: 

As  where  A.  declared  that  B.  before  her  intermarriage  with 
C^y  by  deed  covenanted  widi  A.  to  leave  certain  matters  to 
arbitration,  and  to  abide  by  the  award,  provided  it  were  made 
during  their  lives;  and  protesting  that  B.  had  not  be/ore  her 
intermarriage  performed  her  part  of  the  covenant,  averred  thai 

e  Smith  v.  Compton,  3  B.  and  Ad.  h  Anon.  Cro.  Eliz.  685. 

407.  i  Porter  v.  Harris,  1  Lev.  63. 

f  See  the  form,  Townesend,  9  Bk.  k  Charnley  v.  Winstanley  and  Wife, 

Judg.  55.  5  East,  266. 
g  See  the  form,  1  Saund.  47. 
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after  making  of  the  indenture  and  the  intermarriage  of  the 
defendants,  the  arbitrator  awarded  B.  to  pay  a  certain  eum : 
and  the  breach  assigned  was  the  non-payment  of  the  sum  so 
awarded.  After  verdict  for  plaintiff^  on  non  est  factum 
pleaded^  it  was  moved^  in  arrest  of  judgment^  that  the  mar- 
riage of  B.^  after  entering  into  the  covenant,  and  before  award 
made,  was  a  revocation  of  the  arbitrator's  authority,  and  con- 
sequently there  could  not  be  any  breach  of  an  award  which  he 
had  not  any  authority  to  make.  Lord  EBenborough,  C.  J. 
said,  that  if  the  case  had  come  on  upon  a  special  demurrer^ 
as  for  a  defective  allegation  of  the  breach  of  covenant  by  mar- 
rying, there  would  have  been  good  ground  for  the  defendants' 
objection  to  the  manner  of  declaring:  but  although  the  plain- 
tiff had  stated  his  gravamen  informally,  yet  there  was  a  suffi- 
cient allegation  of  the  &ct  of  the  marriage  being  before  the 
award,  which  constituted  a  breach  of  covenant,  to  warrant  the 
court  in  giving  judgment  for  the  plaintiff  on  that  ground* 
Rule  dischaiged. 


(     536     ) 
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DEBT. 

L  Of  the  Action  of  Debt^  and  in  what  Cases  it  may  be 

maintained* 
II.  Debt  on  Simple  Contract — New  Rules. 
IIL  Debt  on  Bond— Of  the  Pleadings : 

1.  General  Issue,  non  est  factum,  and  evidence  thereon — 

New  Rules. 

2.  Accord  and  Satirfaction. 

3.  Duress^ 

4.  Illegal  Consideration, 

1.  By  the  Common  Law;  immoral — in  restraint  rf 
Trade,  Sfc, 

2.  By  Statute; — Gaming-^ale  of  OficO'-^imong 
— Usury, 

5.  Infancy. 

6.  Payment — Sohit  ad  Diem — SoMt  post  Diem,  and 

Eindence  thereon. 

7.  Release. 

8.  Set'Off. 

IV.  Debt  on  Bail-Bond— Stat.  23  H.  6.  c.  10.— Assignment 
of  Bail-Bond  under  Stat.  4  Ann,  e.  16. — Declaration 
by  Assignee — Cf  the  Pleadings;  comperuU  ad  Diem 
—Ntd  tiel  Record. 
v.  Debt  on  Bond,  with  Condition  to  perform  Covenants-^ 
Assigning  Breaches  under  stat.  8  8f  9  VT.  S.  c.  11^ 
s.  8. 

VI.  Debt  on  Bond  of  Ancestor  against  Heir — Pka&^^s, 
Riens  per  Descent — Replication — Of  the  lAabiUtg 
of  the  Heir  for  the  Value  of  the  Land  aliened  under 
S^4W:.8fM.c.  14.  s.  5.  repealed  by  11  G.  4,  ^ 
1  fF.  4.mc.  47.— Of  the  Liability  of  Devisee  under  the 
Statute — Judgment — Execution. 
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VI L  Debt  on  Judgment. 

VIII.  Debt  /(yr  Rent  Arrear—Stat.  4  G.  2.  c.  28,  agmut 
Tenants  holding  over  after  Notice  from  Landlord — 
Stat.  11  G.  2,  c.  19,  against  Tenants  holding  over  after 
Notice  given  by  themselves-^Declaration — Debt  for 
Use  and  Occupation — Pleadings — Evidence. 

IX.  Debt  against  Sheriff,  ^c.  for  Escape  of  Prisoner  in 
Execution— Stat.  13  Ed.  1.  e.  11.  1  R.  2.  c.  12.— 
What  shall  be  deemed  an  Escape — By  whom  the 
Action  for  an  Escape  may  be  brought — Against  whom 
— Declaration — Pleadings — Evidence* 
X.  Of  the  Statutes,  and  general  Rules,  relative  to  Actions 
founded  on  Penal  Statutes. 

XI.  Debt  on  Stat.  2  G.  2,  c.  24.— Bribery  at  Elections- 
Provisions  of  the  Statute — Declaration*  Evidence — 
Stat.  7  ^SfF.S.c.  4.    Treating  Act. 


1.  Of  the  Action  of  Debt,  and  in  what  Cases  it  may  be 

maintained. 

An  action  of  debt  lies  for  the  recoyerv  of  a  sum  certain 
upon  simple  contract,  bond,  other  specialty,  or  record;  for 
rent  arrear^;  against  a  gaoler  for  the  escape  of  a  prisoner  in 
execution ;  or  upon  statute  by  the  party  grieved,  or  common 
informer.  If  a  statute  prohibit  the  doing  an  act  under  a  cer- 
tain penalty^,  but  does  not  prescribe  any  mode  for  recovering 
the  penalty,  the  party  entitied  may  recover,  the  penalty  by 
action  of  debt.  Debt  also  lies  for  the  recovery  of  a  sum  of 
money  due  under  an  award^.  So  on  the  decree^  of  a  colo- 
nial court  for  payment  of  the  balance  due  on  a  partnership 
account.  But  deot  will  not  lie  for  money,  ascertamed  by  the 
master's  report  and  ordered  to  be  paid  by  a  decree  of  a  court 
of  equity  for  interest  and  costs,  on  bill  filed  for  specific  per- 
formance^ 


a  Garth.  161,3. 

b  1  Rol.  Abr.  608.  pi.  18, 10. 

c  Adift.  3  Saund.  66. 


d  Henley  v.  Soper^-SB.  and  C.  16. 
e  Carpenter  v.  Thornton,  3  B.  and  A. 
52. 
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Debt  lies  for  an  amerciament  in  a  oonrt  leet'.  In  this 
case  it  ought  to  be  alleged  in  the  declaration,  that  the  de- 
fendant was  an  inhabitant,  as  well  at  the  time  of  the  amerci- 
ament, as  of  the  offence ;  but  the  omission  of  this  averment 
will  be  cured  by  verdict.  The  plaintiff  declared  in  debt 
on  a  deedff,  whereby  the  defenduit  eovauaUed  to  pay  Ae 
plaintiff  so  much  per  hundred  for  ewry  handml  stacks  of 
wood  in  such  a  place,  and  bound  himself  in  a  penalty  for 
the  performance ;  it  was  averred,  that  there  were  so  many 
stacks,  which  amounted  to  a  sum  exceeding  the  penalty, 
for  which  sum  the  plaintiff  brought  his  action.  On  de- 
murrer it  was  objected,  that,  as  there  was  a  penalty  for  a 
certain  sum,  the  plaintiff  could  not  have  an  action  for  more 
than  that  sum ;  but  the  objection  was  overruled.  Holt,  C.  J. 
observing,  that  the  plaintiff  had  an  election  either  to  sue  {or 
the  penalty,  or  for  the  rate  agreed  on,  although  it  exceeded 
the  penalty ;  for  die  penalty  was  inserted  only  to  enforce 
payment.  It  was  then  objected,  that  the  proper  form  of 
action  was  covenant,  and  not  debt;  but  per  Cur.  the  plain- 
tiff may  have  covuiant  or  debt  at  his  election ;  for  the  rate 
being  certain,  when  the  defendant  has  the  wood,  the  agree- 
ment becomes  certain,  for  which  debt  lies.  In  the  action  of 
debt,  the  plaintiff  is  to  recover  the  sum  in  numero,  and 
not  a  compensation  in  damages,  as  in  those  actions  which 
sound  in  damages  only;  such  as  assumpsit^,  &c.  The 
damages  given  m  the  action  of  debt,  for  the  detention  of 
the  debt,  are  merely  nominal. 


II.  Debt  on  Simple  Contract — New  Rules. 

Debt  lies  upon  a  simple  contract,  either  express  or  im- 
plied', to  pay  a  sum  certain.  Debt  lies  by  the  payee 
against  the  maker  of  a  promissory  note,  expressing  a  con- 
sideration on  the  face  ox  it;  as  where  it  is  expressed  to 
be  for  value  received*'.  But  debt  will  not  lie  upon  a  bill 
of  exchange  against  the  acceptor;  for,  though  the  accept- 
ance binds  by  the  custom  of  merchants,  yet  it  does  not 

f   Wicker  v.  Norris,  Bull.  N.  P.  167.  i   Speake  v.  Richards,  Hob.  206. 

Ca.  Temp.  Hardw.  116,  S.  C.  k  Bishop  v.  Young,  2  Bos.  and  Tul. 

g  Ingledew  V.  Ci^ps,  Ld.  Raym.  8K.  78,    cited    in   Cresswell  v.    Cri^p, 

Salk.  658.  S.  C.  4  Tyrwh.  991. 
h  BuU.  N.  P.  167. 
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create  a  duty  any  more  than  a  promise  made  by  a  straii^eer 
to  pay,  &c.  if  the  creditor  wul  forbear  his  debt  The 
drawer  of  the  bUl  is  the  debtor,  and  continues  to  be  the 
debtor,  notwithstanding  the  acceptance;  for  that  is  a  col- 
lateral engagement  only  (1) ;  nor  will  debt  lie  for  a  wager  i. 
T)ebt  lies  upon  a  foreign  judgment™;  as  upon  a  judgment 
of  the  supreme  court  in  Jamaica ;  and,  in  an  action  of  this 
kind  it  is  not  necessary  for  the  plaintiff  to  state  the  grounds 
of  the  judgment,  the  judgment  being  of  itself  primd  facie 
evidence  of  a  simple  contract  debt:  it  is  competent,  how- 
ever, to  the  defencUmt,  to  impeach  the  judgment  by  shewing 
it  to  have  been  irregularly  or  unduly  obtained.  To  support 
an  action  on  a  foreign  judgmenf^,  it  is  not  sufficient  to  prove 
the  judge's  hand-writing  subscribed  to  it;  the  seal  affixed 
thereto  must  also  be  authenticated;  or  evidence  must  be 
given  that  the  court  has  not  any  seal ;  and  then  the  judgment 
may  be  established  by  proving  the  signature  of  the  judge^. 
In  debt  on  judgment  of  inferior  court,  the  declaration  must 
contain  an  averment,  that  the  cause  of  action  arose  within 
the  jurisdiction  of  the  inferior  court ;  otherwise  it  will  be  bad, 
on  demurrerP*  It  will  not  suffice  to  allege  that  the  plaintiff 
recovered  his  damages  within  that  jurisdiction.  A  declaration 
in  debt  for  goods  sold  and  delivered^,  stating  that  the  defen- 
dant at  W.,  in  the  county  of  M.,  was  indebted  to  the  plain- 
tiff in  a  certain  sum  for  goods  sold  and  delivered,  is  sufficient ; 
for  the  words  ''sold  and  delivered '^  imply  a  contract;  as 
there  cannot  be  a  sale,  unless  two  parties  agree ;  and  as  the 
venue  goes  to  the  whole  declaration,  the  venue  laid  must  be 
taken  -to  be  the  place  where  the  contract  was  made  for  the 
sale  of  the  goods. 

Formerly,  it  was  considered  as  necessary  that  the  amount 
of  the  sums  claimed  to  be  due  in  the  sev^md  ooimts  of  the 
declaration  should    correspond   exactly  with  the  sum  de- 

1   Ld.  Raym.  69.  Appletony.  Lord  Braybrook,  2  Stark, 

m  Walker  T.  Witter,  Doug.  1.  N.  P.  C.  6 ;  6  M.  and  S.  34. 

n  Henry  y.  Adey,  3  East,  221.     See    o  Alves  v.  Bunbury,  4  Campb.  28. 
Buchanan  v.  Rucker,  1  Campb.  63.    p  Read  v.  Pope,  4  Tyrw.  403. 

q  Emery  ▼.  Fall,  2  T.  R.  28. 


(1)  "  Indebitatus  assumpsit  will  not  lie  in  any  case  except  where 
debt  lies ;  therefore  it  lies  not  against  the  acceptor  of  a  bDl  of  ex- 
change ;  for  the  acceptance  is  merely  a  collateral  engagement :  but 
indebitatus  assumpsit  lies  against  the  drawer,  w^  is  really  the 
debtor  by  the  receipt  of  the  money ;  and  debt  will  lie  against  the 
drawer."    Hard's  case,  Salk.  23. 
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manded  in  die  recital  of  the  writ^  aiid  neither  ^xceed^^  nor 
fall  short  of  it".  But  this  is  not  now  considered  as  requisite ; 
and  in  a  late  case^  where  debt  was  brought  on  simple  con- 
tract, it  was  holden,  on  special  demurrer  to  the  declaration, 
that  the  declaration  was  good,  although  the  sums  claimed 
to  be  due  in  the  several  counts  did  not  amount  to  the  sum 
demanded  in  the  recital  of  the  writ;  and  although  the  breach 
was  assigned  for  non-payment  of  the  sum  demanded ;  the 
court  observing,  that  in  debt  on  simple  contract  the  plaintiff 
mi^ht  prove  and  recover  a  less  sum  t&an  he  demanded  in  the 
writ,  in  like  manner  where  an  action  of  debt  was  brought 
in  the  Court  of  King's  Bench  ^,  on  a  bond  and  several  simple 
contracts,  and  the  amount  of  the  sums  claimed  to  be  due  in 
the  several  counts  exceeded  the  sum  demanded  in  the  begin- 
ning of  the  declaration,  it  was  holden,  on  special  demurrer, 
that  the  declaration  was  good  ;  for  the  words  ^  of  a  plea  that 
he  render  £  "  in  the  King's  Bench,  at  least  are  superfluous 
words,  and  being  rejected  there  will  not  be  any  repugnance 
on  the  face  of  the  declaration.  See  also  the  opinion  ex- 
pressed by  Lord  Mansfield,  (J.  J.  in  Walker  y.  Witter,  1  Doug. 
3d  edit.  6,  '^  it  is  not  necessary  that  the  plaintiff  should  reco- 
ver in  debt  the  exact  sum  demanded.''  See  also  Aylett  v. 
Low,  2  Bl.  R.  1221,  where  in  debt  on  a  mutuatus  for  200JL 
and  verdict  for  100/.,  the  court  refused  a  new  trial ;  although 
it  was  urged,  that  debt  being  an  entire  thing,  it  could  not  be 
recovered  in  part. 

By  R.  G.  H.  T.  4  W.  4,  in  actions  of  debt  on  simple  con- 
tract, other  than  on  bills  of  exchange  and  promissory  notes^ 
the  defendant  may  plead,  that  **  he  never  was  indebted  in 
manner  and  form  as  in  the  declaration  alleged,"  and  such 
plea  shall  have  the  same  operation  as  the  plea  of  non-as- 
sumpsit in  indebitatus  assumpsit ;  and  all  matters  in  confes- 
sion and  avoidance  shall  be  pleaded  specially,  as  above 
directed,  in  actions  of  assumpsit.  See  ante,  p.  122.  In 
other  actions  of  debt  m  which  the  plea  of  nil  debet  has  been 
hitherto  allowed,  including  those  on  bills  of  exchange  and 
promissory  notes,  the  defendant  shall  deny  specially  some 
particular  matter  of  fact  alleged  in  the  declaration,  or  plead 
specially  in  confession  and  avoidance.  As  by  the  new  rules, 
in  an  action  of  indebitatus  assiimpsit  for  goods  sold  and  deli- 
vered, the  plea  of  non-assumpsit  will  operate  only  as  a  denial 
of  the  sale  and  deUvery  in  point  of  fact;  so  in  debt  for 

r  Hulme  v.  Saunders,  2  Ley.  4.  cogrnizsd  in  Gardner  v.    Bowman, 

8  Smith  V.  Vowe,  Moore,  298.  4  Tyrw.  412. 

t  M'QuilUn  V.  Cox,  1  H.  Bl.  249,  re-     u  Lord  v.  Hbustoan,  11  East,  62. 
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goods  sold  and  ddiyered^  if  the  defendant  plead  ^'  that  he 
never  was  indebted^  he  will  not  be  permitted  to  give  evidence* 
to  show^  that  the  goods  were  sold  on  credit,  which  had  not 
expired.  Such  a  defence  should  be  pleaded  specially.  The 
form  given,  "that  the  defendant  never  was  indebted/^  must  be 
strictly  pursued^ ;  where  the  defendant  denies  the  sale  and 
delivery.  With  every  declaration,  if  delivered,  or  with  notice 
of  declaration,  if  filed,  containing  counts  in  indebitatus  as- 
sumpsit, or  debt  on  simple  contract,  the  plaintiff  shall  deliver 
full  particulars  of  his  demand  v  under  those  counts^  where 
vuch  particulars  can  be  comprised  within  three  folios,  and 
wherq  the  same  cannot  be  so  comprised,  he  shall  deliver  such 
a  statement  of  the  nature  of  his  claim,  and  the  amount  of  the 
sum  or  balance  which  he  claims  to  be  due,  as  may  be  com- 
prised within  that  number  of  folios :  R.  G.  T.  T.  1  W.  4. 
The  rule  is  not  imperative ;  but  if  plaintiff  omit  to  deliver 
particulars,  he  will  not  be  allowed  for  them  in  costs,  if  after- 
wards called  for  and  delivered.  See  Jervis's  new  rules, 
p.  28.  n.  A  copy  of  the  particulars  shall  be  annexed  to  the 
record  by  plaintiff^s  attorney :  when  so  annexed,  the  delivery 
of  them  need  not  be  proved  at  the  trial.  See  ante,  p.  7l« 
"  Whilst  it  was  considered  to  be  law,  that  an  action  of  debt 
on  simple  contract  was  founded  on  one  entire  single  contract, 
and  that  the  plaintiff  could  not  recover  less  than  the  whole,  a 
special  plea  of  payment  was  also  entire;  and  if  the  full 
amount  was  not  proved  to  be  paid,  the  plaintiff  was  entitled 
to  a  verdict ;  but  since  it  has  been  estaolished,  that  the  de- 
mand in  debt  on  simple  contract  is  divisible,  and  the  plaintiff 
may  recover  less,  and  since  several  contracts  may  be  included 
in  one  simi  in  debt  on  simple  contract,  as  well  as  indebitatus 
assumpsit,  and  since  a  plea  of  payment,  whether  pleaded  to  a 
declaration  in  one  form  or  other,  must  have  the  same  meaning, 
and  does  not,  of  necessity,  import  that  one  entire  sum  was 
paid  at  one  time,  there  is  not  any  satisfactory  reason  why  it 
may  not  be  considered  as  capable  of  being  severed  in  one  case 
as  well  as  the  other,  whether  pleaded  to  the  whole  declaration, 
or  to  part.  The  only  difference  between  the  two  actions  will 
therefore  be,  that  in  assumpsit  the  plea  to  the  whole  declara- 
tion admits  no  certain  sum  to  have  been  originally  due  from 
the  defendant  to  the  plaintiff,  whilst  the  plea  to  the  whole  de- 

z  Edmunds  y.  Harris,  2  Ad.  and  Ell.  In  his  declaration,  Tiz.  to  pay  on  re- 

414.     But  per  Parke,  B— "I   be-  quest"    Taylor  t.  Hilary,   1   Cr. 

liere.Bome  doubts  have  been  ex-  M.  and  R.  743.    See  also  Alexander 

pressed  with  regard  to  that  decision.  v.  Gardner,  1  Bingh.  N.  C.  671. 
If  the  time  of  credit  has  not  expired,    y  Smedley  v.  Joyce,  2  Cr.  M.  and  R. 

the  plaintiff  proves  a  different  con-  721 ;  1  Tyr.  k  Gr.  84. 
tract  from  that  which  he  has  stated 
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claratioBL  in  debt  admils  the  som  nominaUy  claimed  to  have 
been  meinally  due*  In  either,  the  verdict  may  be  fomid  for 
the  whde,  or  for  the  part  actually  paid,  according  to  flie 


III.  Debt  on  Bond— Of  the  Pleadings : 

1 .  General   Issue,  non  est  factHm,    and  Evidenee 

thereon — New  Rules, 

2.  Accord  and  Satisfaction. 

3.  Dwess. 

4.  Illegal  Consideration, 

1.  By  the  Common  Law;  immoral — inResirmS 

of  Trade,  SfC. 

2.  By  Statute;  Gaming— Sale  of  Office— Si- 

mony— Usury, 

5.  Infancy, 

6.  Payment — SohU  ad  Diem — Soloit  post  Diem, 

and  Evidence  thereon, 

7.  Release. 

8.  Set-off, 

Debt  on  Bond, — If  a  bond  be  dated  on  a  day  certun,  with 
a  penalty  conditioned  for  the  payment  of  the  lesser  sum%  and 
there  be  not  any  day  fixed  for  the  payment  of  the  lesser  sum, 
such  sum  is  payable  on  the  day  of  the  date ;  and  if  an  action 
be  brought  upon  the  bond,  the  court  will  refer  it  to  the  mas- 
ter to  compute  principal,  interest,  and  costs,  and  on  payment 
of  the  same,  will  stay  the  proceedings  under  the  stat.  4  Amu 
c.  16.  s.  13.  Interest  will  become  due  on  such  bond^,  al- 
though not  expressly  reserved,  and  is  to  be  computed  from 
tlie  day  on  which  the  money  secured  by  the  bond  becomes 
payable,  viz.  the  day  of  the  date.  At  law  and  in  equity  the 
penalty  is  the  debt^ ;  and  interest  cannot  be  recovered  beyond 
the  penalty,  except  under  special  circumstances.    In  an  ac- 

z  Per  ParkCi  B.  delivering  judgment,        See  also  Nose  y.  Bacon,  Cro.  Eliz. 

Cousins  y.  Paddon,  2  Cr.  M.  and  R.        798  ;  1  Inst.  208.  a. 

560.  b  7  T.  R.  124. 

a  Farquhar  v.  Morrii,  7  T.  R.  124.    c  Per  Sir  W.  Grant,  Clarke  y.  Seton, 

6Ves.jun.4U. 
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tton  npon  the  bond,  interest  cannot  be  recovered  beyond  the 
penalty ;  but  after  judgment  recovered,  transit  in  rem  judi- 
catam ;  the  nature  of  the  demand  is  altered,  and  in  an  ac- 
tion on  the  judgment^,  it  is  competent  to  the  jury  to  allow 
interest  to  the  amount  of  what  is  due,  although  such  amount 
exceed  the  penalty  of  the  bond  and  costs  of  the  judgment; 
and  in  this  respect  there  is  not  any  difference  between  a 
foreign  judgment  and  a  judgment  in  a  court  of  record  here. 

If  a  person  be  bound  to  pay  a  certain  sum  of  money  at  se- 
veral days^,  the  obligee  cannot  maintain  an  action  of  debt 
untU  the  last  day  be  past  (2).  But  upon  a  bond  with  a  pe- 
nalty conditioned  to  pay  several  sums  of  money  at  different 
days',  debt  will  lie  immediately  on  default  of  payment  at 
eimer  of  the  days  (3) ;  for  the  condition  is  thereby  broken, 
and  consequently  the  bond  becomes  absolute.  And  this  rule 
holds,  although  the  condition  of  the  bond  does  not  expressly 
provide,  ^'that  in  de&ult  of  payment  at  any  of  the  said  times, 
the  bond  shall  be  in  force.''  If  A.  enter  into  a  bond  to  pay 
money  on  two  several  contingencies,  the  obligee  mav  maintain 
debt  on  the  happening  of  either  contingency^.  If  an  instal*. 
ment  of  an  annuity^,  secured  by  bond,  be  not  paid  on  the 
day,  the  bond  is  forfeited,  and  the  penalty  is  the  debt  in  law, 
for  which  judgment  may  be  entered,  which  shall  stand  as  a 
security  for  the  growing  arrears  of  the  annuity.  Where  a 
place  of  date  is  mentioned  in  the  bond^,  it  is  incumbent  on 

d  M 'Clure  v.  Dunkin,  1  East,  436.  g  1  LeT.  64. 

e  1  InsL  47.  b.  292.  b.  F.  N.  B.  304.  h  Judd  ▼.  Evans,  6  T.  R.  399. 

f  Coates  T.  Hewit,  1  Wils.  80.     BuU.  i   Robert  t.  Haniage^Ld.  Raym.  1043. 

N.  P.  168.  S.  C.    Hallett  t.  Hodges,  Salk.  659.  S.  C.  X  Inst  261.  b.   See 

cited  by  the  Reporter,  1  Wik.  80.  also  Dutch  W.  I.  Company  v.  Van 

and  Say.  R.  29.  S.  P.  Moses,  1  Str.  612. 


(2)  Debt  wfll  not  lie  on  a  promissory  note  payable  by  instalments, 
until  the  last  day  of  payment  be  past.  Rudder  v.  Price,  1  H.  Bl. 
547.  See  the  daborate  judgment  of  the  court,  ajid  the  distinction 
there  taken  between  debt  and  assumpsit  in  this  respect. 

(3)  So  on  a  covenant  or  promise  to  pay  a  sum  of  money  by  instal- 
ments, an  action  of  covenant  or  assiunpsit  will  lie  immediately  on 
the  non-payment  of  the  first  instalment.  1  Inst.  292.  b.  Milles  v. 
MiUes,  Cro.  Car.  241.  So  if  money  is  awarded  to  be  paid  at  different 
days,  assumpsit  will  lie  on  the  award  for  each  sum  as  it  becomes  due, 
and  the  plaintiff  shall  recover  damages  accordingly ;  and  when  ano- 
ther sum  of  the  money  awarded  shall  become  due,  the  plaintiff  may 
commence  a  new  action  for  that  also,  and  so  on  toties  quoties.  Cooke 
V.  Whorwood,  2  Saund.  337.  The  same  rule  holds  in  respect  of 
duties  which  touch  the  realty.     1  Inst  292.  b. 
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the  plaintiff  to  set  it  forth  in  the  declaration,  so  that  the  bond 

froauoed  in  evidence  may  agree  with  the  bond  declared  on. 
[ence,  if  a  bond  be  datea  abroad,  the  declaration  must  state 
the  place  of  such  date,  and  then  the  venue  must  be  added  for 
a  place  of  trial.  But  where  a  promissory  note  was  dated  at 
Paris,  and  the  declaration  merely  stated  that  it  was  made  at 
London  omitting  the  place  of  date.  Lord  EUlenborough  held 
the  omission  to  be  immaterial^.  In  debt^  upon  bond,  the 
court  would  not  permit  money  to  be  paid  into  court,  but 
would  refer  it  to  the  master  to  compute  what  was  due  for 
principal  and  interest :  But  see  stat.  3  &  4  W.  4.  c.  42.  s.  21. 
ante  p.  137* 


Of  the  Pleadings  : 

1.  General  Issue,  non  est  factum,  and  Evidence  thereon — New  Rules. 

The  general  issue  to  an  action  of  debt  on  bond,  is  non  est 
factum ;  because  the  action  is  grounded  upon  the  specialty. 
But  by  R.  G.  H.  T.  4  W.  4,  in  debt  on  specialty  or  covenant, 
the  plea  of  non  est  factum  shall  operate  as  a  denial  of  the 
execution  of  the  deed  in  point  of  fact  only,  and  all  other  de- 
fences shall  be  specially  pleaded,  indudhig  matters  which 
make  the  deed  absolutely  void,  as  well  as  those  which  make  it 
voidable.  Under  the  operation  of  this  rule,  many  grounds  of 
defence,  of  which  the  defendant  might  heretofore  have  availed 
himself,  by  evidence  upon  non  est  factumy  must  now  be 
pleaded  specially;  as  razure,  interlineation,  addition  to,  or 
other  alteration  of  the  deed  in  a  material  part ;  coverture  or 
limacy,  at  the  time  of  the  execution,  or  that  the  bond  was  de- 
livered as  an  escrow,  or  that  defendant  was  made  to  execute 
it  when  he  was  so  drunk,  that  he  did  not  know  what  he  did. 
If  the  defendant  crave  oyer  of  the  bond  and  condition,  and 
does  not  set  out  them  or  either  of  them  truly,  and  then  pleads 
non  est  factum  J  the  plaintiff  ought  to  pray  to  have  the  bond 
and  condition,  or  either,  (as  the  case  may  be)  inroUed,  and 
then  demur%  or  sign  judgment  for  want  of  a  plea°,  or  move 
to  quash  the  plea^;  for  if  the  plaintiff  omits  to  take  the  fore- 
going steps,  and  joins  issue  on  the  non  est  factum,  the  defen- 

k  Houriet  y.  Morris^  3  Campb.  303.  n  Per  Cur.   Wallace  y.  Duchess  of 

1   Anon.  E.  25  G.  3.  B.  R.  MSS.  Cumberland,  4  T.  R.  371. 

IB  Com.  Dig.  Pleader,  P.  1 .   Ferguson  o  lb, 
▼.  Mackreth,  4  T.  R.  371.  n. 
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^nt  mny  take  advantf^  of  the  varianceP.  But  see  stat.  9  G.  4% 
C.  15.  ante^  p.  526.  Upon  the  issue  of  non  estfactumy  the 
pkintiff  must  prove  the  execution  of  the  bond  by  the  (k/en^ 
da$U.  Proof  that  one,  who  called  himself  D.,  executed,  is 
not  sufficient,  if  the  witness  did  not  know  it  to  be  the  defen- 
dant4.  To  prove  the  execution  of  a  bond,  the  sealing  and 
delivery  must  be  proved.  Proof  of  the  sealing  only  is  not 
sufficient.  Hence,  in  a  case*^  where  the  jury  found  that  the 
defendant  sealed  the  bond  and  cast  it  upon  the  table>  and  the 
plaintiff  took  it  without  any  other  delivery,  or  any  other  thing 
amounting  to  a  delivery,  the  court  were  of  opinion,  that  this 
was  insufficient;  observing,  that  it  was  not  like  the  case 
which  had  then  lately  been  adjudged",  where  the  obligor  had 
siealed  the  bond,  and  cast  it  upon  the  table,  saying,  ^^  this  will 
serve,'^  which  was  holden  a  good  delivery ;  because  from  the 
expressions  used  by  the  obligor,  it  appeared  to  be  his  inten-^ 
tion  that  it  should  be  his  deed.  Ii  tbe  obligor  says  to  the 
obligee,  **it  is  sufficient  for  you,'*  or,  **  take  it  as  my  deed,** 
or  the  like  words,  it  is  a  sufficient  delivery^  If  a  person  de- 
liver a  writing  sealed  to  the  party  to  whom  it  is  made,  as  an 
escrow,  that  is,  to  be  his  deed  upon  certain  conditions,  that 
is  an  absolute  delivery  of  the  deed,  being  made  to  the  party 
himself^.  But  a  deed  may  be  delivered  to  a  stranger  as  an 
escrow*. 

If  there  is  b  subscribing  witness  to  the  bond  who  is  Uving, 
and  capable  of  being  examined,  such  witness  alone  is  compe- 
tent to  prove  the  execution;  because  he  may  know  and 
be  able  to  explain  the  circumstances  of  the  transaction,  of 
which  a  stranger  may  be  ignorant  (4) ;  and  for  this  reason  it 
has  been  holdenT,  tiiat  a  confessioti  or  acknowledgment  of  the 
party  executing  tiie  bond  will  not  dispense  witih  tiiis  testi- 
mony. Even  the  admission  of  the  obligor  of  the  execution 
of  a  bond  in  an  answer  to  a  bill  in  chancery',  filed  for  the 

p  Gnnterv.  Smith,  Peake's  Ad.  Cases,  s  1  Inst  36.  iu 

edited  by  Peake,  Ir.  1.  t  lb. 

q  Memot  t.  Bates,  H.  4  O.  2.    BvU.  u  lb. 

N.  P.  171.  X  lb. 

r  Chamberlain  ▼.  Stainton,  Cro.  Eliz.  y  Abbott  v.  Plumbe,  Dougf.  215. 

122.     1  Leon.  140.    Dyer  in  marg.  z  Cftll  y.  Dunning,  4  Bast,  53. 

192.  8.  C. 


(4)  TTiis  rule  is  rdti^ously  adhered  to,  nor  can  it  be  dispensed 
with,  even  where  the  instrument  is  not  the  foundation  of  the  action* 
but  only  given  in  evidence  collaterally.  See  the  opinion  of  Lord 
Alvanley*  C.  J.  in  Manners  q,  t.  v.  Postan,  4  Eap.  N.  P.  C.  240* 

vol..  I.  2  N 
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express  purpose  of  obtuning  such  admission^  has  been 
adjudged  to  be  insufficient  without  evidence  to  account  for 
the  jion-production  of  the  subscribing  witness  (5).  It  is  not 
necessary  that  the  subscribing  witness  should  actually  see 
the  party  execute  the  bond^ ;  for  if  the  witness  be  in  an  ad- 
joining room,  and  the  obligor,  after  the  execution,  brings  the 
bond  to  the  witness,  and  says  that  he  has  executed  it,  and 
desires  the  witness  to  subscribe  his  name  as  a  witness,  this 
is  sufficient.  If  there  be  ty^o  or  more  subscribing  witnesses, 
it  will  only  be  necessary  to  call  one  of  them.  If  the  sub- 
scribing witness  be  interested  at  the  time  of  the  execution  ^, 
and  also  at  the  time  of  the  trial  ^,  he  cannot  be  examined  as  a 
witness  to  prove  the  execution,  nor  will  proof  of  his  hand- 
writing be  sufficient.  In  this  case  proof  of  the  hand-writing 
of  the  contracting  party  ^  must  be  adduced  (6).  If  it  can  be 
proved,  that  the  subscribing  witness  is  dead  or  has  become 
mfamous  ^,  or  blind  ^;  or  is  domiciled  s,  or  absent  in  a  foreign 
countiT;  and  out  of  the  jurisdiction  of  the  court  ^,  at  the  time 
of  ixisl;  or  that  intelligence  cannot  be  obtained  of  him  after 
reasonable  inquiry  has  been  made^,  proof  of  his  hand-writing 
will  in  such  cases  be  sufficient  (7)«     if  the  subscribing  witness 

a  Park  y.  Mean,  2  Bos.  and  Pul.  317.  g  Coghlan  v.  Williamaon,  Doug.  93. 

b  Swire  v.  Bell.  6  T.  R.  371.  h  Prince  y.  Blackbume,  2  East's  R. 

c  See  case  put  by  Serjt.  Hooper,  in  250. 

Ooss  Y.  Tracey,  1  P.  Wms.  289.  i  Cunlifie  y.  Sefton,  2  East,  183.  Cros- 

d  Godfrey  y.  Norris,  Str.  34.  by  y.  Percy,  1  Taunt  364.  WardeU 

e  Jones  y.  Mason,  2  Str.  833.  y.  Fermor,  2  Campb.  282.    S.  P. 

f  Per  HoU,  C.  J.  at  Nisi  Prius.  Wood  Parker  y.  Hoskins,  2  Taunt.  223. 

Y.  Drury,  1   Ld.  Raym.   734.  and  Burt  y.  Walker,  4  B.  and  A.  697. 

8.  P.  per  Park,  J.  DeYon  Lent  Ass.  Doe  d.  Johnson  y.  Johnson.  Leicester 

1833,  on  the  authority  of  the  fore-  Lent  Ass.  1818,  and  B.  R.  Trin.  T. 

going  case;  Pedler  y.  Paige,  1  M.  1818.     1  Phillips,  472.  n. 

Sl  Rob.  258. 


(5)  But  in  a  case  where  the  defendant's  attorney  had  admitted 
the  signature  of  the  defendant,  and  of  the  subscribing  witness  to  the 
bond.  Lord  Ellenborough  ruled,  that  this  must  be  taken  as  a  pre- 
sumptive admission  of  all  the  subscribing  witness  professed  to  attest, 
and  would  have  been  called  to  prove,  and  consequently,  that  it  was 
not  necessary  to  bring  proof  of  delivery.  Milward  v.  Temple,  1 
Campb.  375. 

(6)  In  Godfrey  t.  Norris,  Str.  34.  where  the  plaintiff  was  admi- 
nistrator de  bonis  non  of  the  obUgee,  and  the  only  surviving  witness 
to  the  bond,  Parker,  C.  J.  permitted  evidence  of  Uie  hand-writing  of 
the  obligor  to  be  given. 

(7)  In  debt  on  bond,  without  defence.  Willes,  C.  J.  "If  both 
witnesses  to  the  bond  are  dead,  one  would  think  the  plaintiff  ought 
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deny  having  seen  the  deed  executed^  the  case  stands  as  if  there 
were  no  subscribing  witness,  and  other  evidence  may  be  ad- 
mitted >^. 

k  Talbot  Y.  Hodion,  7  Taunt.  251.  See  infra,  n.  (7.) 


to  prove' the  obligor's  hand;  hut  the  established  rule  of  evidence  is 
otherwise,  and  it  is  sufficient  for  plaintiff  to  prove  hoth  the  witnesses 
dead,  and  the  hand  of  one  of  them ; "  which  the  plaintiff  did,  and 
had  a  verdict.  TomUns  v.  Talbot,  London  sittings,  C.  B.  M.  18  G. 
2.  MSS.  10  Leeds,  202.  part  of  Seijt.  Hill's  collection  in  Lincohi's 
Inn  Ubnuy.  So  where  a  bond  is  attested  hy  two  witnesses,  and  one 
is  dead,  and  the  other  beyond  the  reach  of  the  process  of  the  court* 
proof  of  the  hand- writing  of  the  witness  that  is  dead  is  sufficient  *. 
And  the  rule  holds,  even  where  the  party  executing  the  deed  is  a 
marksman.    Mitchell  v.  Johnson,  M.  and  Malk.  176. 

It  appeared  from  WaUis  v.  Delaney,  7  T.  R.  266.  n.  that  Lord 
Kenyon  thought  it  necessary,  in  cases  of  this  kind,  that  the  hand- 
writing of  the  obligor  should  be  proved,  as  well  as  the  hand- writing 
of  the  subscribing  witness.  But  although  this  point  was  doubtful 
formerly,  it  e^pears  to  have  been  solemnly  decided  in  the  following 
case. 

Debt  on  bondf:  there  was  one  witness  to  the  bond  who  was 
dead ;  his  hand- writing  was  proved,  but  not  the  hand- writing  of  the 
obligor.  On  Seijt.  Kerby's  objecting,  that  hand-writing  of  obligor 
was  not  proved.  Lord  Loughborough  directed  a  nonsuit.  Walker, 
Seijt.  moved  to  set  aside  the  nonsuit ;  because  signature  is  not  ne- 
cessary, and  if  subscribing  witness  had  been  dead,  he  need  not  have 
proved  hand- writing  of  obligor.  Cited  2  Rep.  5  Salk.  642.  and  Ford's 
MS.  note  of  case  before  Eyre,  C.  J.  where  a  deed  was  attested  by 
two  witnesses  who  were  dead— the  hand-writing  of  one  of  the  wit* 
nesses  only  was  proved,  and  not  the  hand-writing  of  the  other 
witness,  or  of  the  party  executing  deed, — Kerby,  Seijt.  l^e  obligor 
need  not  have  signed,  but  having  signed  the  bond,  his  hand- writing 
ought  to  have  been  proved ;  the  ancient  reason  (3  Lev.  1.)  for  seal- 
ing is  now  at  an  end ;  the  most  satisfactory  proof  is  the  handwriting, 
instead  of  sealing — ^the  witness's  attestation  is  not  the  only  evidence, 
and  after  his  death  there  being  no  opportunity  of  cross-examining 
him  as  to  the  execution,  the  best  evidence  is  that  of  the  obligor's 
hand- writing — relied  on  the  practice.  Lord  Loughborough  thought  ^ 
the  proof  of  obligor's  hand- writing  much  the  most  satisfactory  to 
court  and  jury.  Gould,  J.  thought  so  too,  and  according  to  his  me- 
mory it  was  the  practice  on  the  Western  circuit.  Nares,  J.  differed 
on  principle  and  practice*  of  Oxford  circuit.  Heath,  J.  concurred 
with  Nares,  J.  on  principle  and  practice — said  that  it  was  good 

•  Adam  v.  Kerr,  1  Bos.  and  Pul.  360.    But  see  1  Cr.  &  M.  511 .  post.  p.  548  n. 
t  Ctouph  V.  CecU,  C.  B.  Trin.  24  G.  3.  Serjt  HilPs  MS.  21.  p.  78.  8.  C. 
■bortly  reported  in  1  Luders  on  Elections,  p.  317. 

2  N  2 


548  DEBT. 

Bj  stat.  26  G.  3.  c.  57-  s.  38.  deeds  executed  in  the  'East 
Indies^  and  attested  by  witnesses  therey  are  made  evidence  on 
proof  of  the  hand-writing  of  the  parties,  and  of  the  witnesses^ 
and  also  that  the  witnesses  are  resident  in  the  "East  Indies. 

If  the  bond  be  thirty  years  old  or  upwards  \  it  may  be 
g^ven  in  evidence  without  any  proof  of  the  execution  (8) ; 
some  account,  however,  ought  to  be  riven  of  it,  where  founds 
ftc."^,  in  order  to  raise  the  presumption,  that  it  was  regularly 
executed  (9).     But  if  there  be  any  blemish  in  the  bond  by 

1   Bull  N.  P.  266.  Water- Works  ▼.  Cowper,  I  Esp.  K. 

m  OoTemor  and  Company  of  Cbelaea        P.  C.  276. 


primd  facie  evidenoe.  Lord  Loughborough,  C.  J.  thought  the 
practice  ought  to  decide,  and  would  take  time  to  inquire  of  it — after- 
wards the  court  granted  a  new  trial.  N.  In  conversation  a  few  days 
after,  Grould  J.  expressed  his  dissatisfiiction  to  Seijt.  Kerby. 

In  addition  to  the  precec|ing  decision  it  may  be  observed,  that  Mr. 
J.  BuUer,  in  Adam  v.  Kerr,  1  Bos.  and  Pul.  360.  held,  "  that  the 
hand- writing  of  the  obligor  need  not  be  proved ;  that  of  the  sub- 
scribing witness,  when  proved,  is  evidence  of  every  thing  on  the  hce 
of  the  paper ;  which  imports  to  be  sealed  by  the  party."  The  same 
doctrine  may  be  inferred  from  the  cases  of  Cwdiffe  v.  Seftom,  2  E^t, 
183.  Prince  v.  Blackburn,  2  East,  250.  Page  v.  Mann,  1  M.  and 
Malk.  79.  Kay  v,  Brookman,  1  M.  and  Malk.  286.  S.  P.  per  Best» 
C.J. 

The  doctrine  -contained  in  the  foregoing  cases  was  much  discuased 
in  Whiteiocke  v.  Musgrcve,  in  the  Exchequer,  in  Easter  T.  1833, 
1  Cr.  &  M.  511,  when  it  was  solenmly  determined,  after  consider- 
ation, that  the  naked  evidence  of  the  huid- writing  of  the  subscribing 
witness,  is  not  sufficient  to  fix  a  defendant  in  such  case ;  there  must 
also  be  reasonable  evidenoe  of  the  identity  of  the  party  sued  with  the 
party  executing  the  instrument. 

If  the  subscribing  witness  swears  that  he  did  not  see  the  deed  exe- 
cuted, then  the  execution  may  be  proved  by  evidence  of  the  hand- 
writing of  the  party  *.  The  same  rule  holds  with  respect  to  a  pro- 
missory note  f. 

(8)  This  rule  extends  to  other  paper  writings,  as  well  as  deeds, 
*  e.  g.  old  receipts.     Fry  v.  Wood,  M.  11.  G.  2  B.  R.  MSS.;  Bertie  y. 

B^mmont,  2  Price,  308 ;  and  Wynne  v.  lyrwhitt,  4  B.  and  A.  376. 

(9)  It  is  wor^y  of  remark,  that  in  Rees  v.  Mansell,  Hereford  Sum. 
Ass.  1765,  MSS.  Perrot,  Baron,  held,  that  if  a  deed  is  read  in  evi- 
dence on  accomt  of  its  antiquity,  yet  if,  on  the  other  side,  it  is 
shewn,  that  one  of  the  witnesses  is  alive,  he  must  be  produced; 

•  FiUsrerald  v.  Elsee,  ^  Camp.  N.  P.  C.  635.  Lawrence,  J. 
t  Lemon  ▼.  Dean,  2  Camp.  N.  P.  C.  636.  n.  Le  Blanc,  J. 
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razure  or  interlineation^  the  execution  ought  to  be  proved, 
although  the  bond  be  above  thirty  ^ears  old,  by  the  sub- 
scribing witness,  if  living,  and  if  he  is  dead,  by  provings^his 
hand-writing,  in  order  to  encounter  the  presumption  arising 
from  the  razure,  &c. 

In  the  case  of  a  joint  bond,  if  one  obligor  only  be  sued,  he 
must  plead  the  matter  in  abatement  >^,  for  he  cannot  take 
advantage  of  it  in  evidence  on  the  general  issue  non  est/aC' 
turn  *',  although  it  appear  upon  the  declaration  that  there  are 
other  obligors  P;  nor  can  he  demur  upon  oyer<i.  So  where 
the  bond  is  executed  by  three  obligors,  and  two  only  are 
8ued^  [See  the  new  provision  as  to  pleas  in  abatement 
under  stat.  3  &  4  W.  4.  c.  42.  s.  8.  ante,  p.  467*  n.]  But 
where  it  appears  on  the  record,  the  objection  may  be  taken  in 
aiiest  of  judgment". 


d.  Accord  and  SMrfaetion^ 

It  appears  from  some  of  the  books  S  that  to  debt  on  bond 
an  accord  executed  be/ore  the  day  of  payment  may  be  pleaded. 
I  am  not,  however,  aware  of  any  case,  in  which  this  point 
has  been  expressly  determined,  if  such  plea  can  be  pleaded, 
the  following  rules  ought  to  be  attended  to ;  first,  that  the 
thing  given  in  satisfaction  be  of  some  value  in  contemplation 
of  law^;  hence,  a  release  of  an  equity  of  redemption  is  not 

n  WatU  T.  Goodman,  Ld.  Raym.  1460.        ton  v.  Challiner  and  Wilkinson,  1 
o  Whelpdale's  case,  5  Rep.  119.  a.        Wms.  Saund.  291.  e.  n. 

Stead  y.  Moon,  Cro.  Jac.  15*2.  s  Horner  v.  Moor,  B.  R.  M.  24  Geo.  2. 
p  South  v.  Tanner,  2  Taunt.  254.  dted  by  Aston,  J.  5  Burr.  2614. 

q  Gilbert  v.  Bath,  Str.  603.  t  Anon.  Cro.  Eliz.  46.  cited  in  Com. 
r  South  Y.  Tanner,  2  Taunt  254.  Gaul-        Dig^.  Accord,  ( A.  1 .) 

u  Preston  y.  Christmas,  2  Wlls.  86. 


or  the  deed  most  be  rejected.  And  he  said,  a  deed  being  produced 
in  B.  R.  and  going  to  be  read,  it  appeared  that  Sir  J.  Jelcyll  was  a 
sabflcribing  witness ;  upon  which  tiie  court  said,  they  knew  he  was 
alive,  and  if  he  did  not  come  to  prove  it,  plaintiff  mast  be  nonsuited. 
It  was  mentioned  to  have  been  said  by  Yates,  J.  on  a  former  circuit, 
that,  for  the  sake  of  practice,  the  witness  should  not  be  admitted  to 
prove  an  old  de^d,  even  if  he  attended  for  that  purpose ;  but  Perrot, 
B.  retained  his  opinion,  and  said,  that  an  old  deed  is  admitted,  only 
•on  a  presumption  that  the  witnesses  are  dead ;  but  when  the  contrary 
is  made  to  appear,  they  must  be  called.  Sed  quae.  And  see  Doe  d. 
Oldham  and  Wife  v.  Wolley,  8  B.  and  C.  24  contrft. 
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Kuffident :  secondly,  if  the  debt  arises  by  the  perfonnance  or 
breach  of  the  condition  ',  and  not  by  virtue  of  the  bond,  the 
accord  and  satisfaction  must  be  pleaded  in  discharge  of  the 
condition,  and  not  of  the  bond ;  lastly,  if  the  debt  arises  upon 
an  obligation  without  a  condition  T,  satisfaction  by  deed  only 
can  be  pleaded;  for  the  bond  itself  cannot  be  discharged 
without  specialty. 

Accord  and  payment  of  part  before  the  day',  with  a  pro- 
mise to  pay  the  residue  at  a  future  day,  which  promise  the 
obligee  accepted  in  full  satisfaction  of  me  debt,  is  not  a  good 
plea;  because  the  promise  to  pay  is  executory. 

Although  one  bond  cannot  be  pleaded  in  satisfaction  of 
another  S  yet  payment  of  a  less  sum  before  the  day  in  full 
satisfaction,  and  acceptance  thereof  in  full  satisfiiction,  may 
be  pleaded  in  bar  to  debt  on  bond;  because  parcel  of  the 
debt,  before  the  day,  may  be  more  beneficial  to  the  obligee 
than  the  whole,  at  the  day,  and  the  value  of  the  satisfiiction 
is  not  material.  But  care  must  be  taken  in  this  case  to  plead 
the  pa3^ent  of  part  to  have  been  made  in  fuU  saiis/action^i 
for  if  the  plea  states  the  payment  of  part  ffenerally,  it  will 
be  bad. 


3.  Duress. 

To  debt  on  bond  the  defendant  may  plead,  that  it  was  ob- 
tained by  duress  of  imprisonment  (10).  This  plea  admits  the 
deed,  and  the  proof  of  the  issue  lies  on  the  defendant.  If 
the  defendant  can  prove  that  he  was  compelled  to  execute  the 
bond,  when  he  was  under  an  arrest,  without  legal  process^, 
or  by  the  process,  or  warrant  of  a  person  not  having  l^al  au- 
thority^, it  is  sufficient.  So  if  the  arrest  was  by  warrant  from 
a  justice  of  the  peace,  on  a  charge  of  felony,  where  there  had 
not  been  any  felony  committed  ®;  or  if  the  defendant  having 
been  arrested  under  legal  process,  was  forced  by  tortious 
usage  in  prison^,  it  will  be  construed  a  duress.    The  duress 

X  Neale  t.  Sheffield,  Yelv.  192.  b  Id.  ReiolTed. 

y  S.  C.  Cro.  Jac.  264.    Preston  v.  c  Com,  Dig^.  Plead.  (2  W.  19.) 

Christmas,  2  WUs.  86.  d  Id. 

z  Balston  ▼.  Baxter,  Cro.  Elis.  304.  e  Aleyn,  92. 

a  Cro.  Bllz.  716.    Hob.  68,  9.    Cro.  f  2  Inst  482. 

Car.  85.    Admitted  in  PinnePs  case, 

6  Rep.  117.  a. 

«■      ^         ■  '       ■  ■■ — »    ...  ,. 

(10)  See  the  form  of  this  plea  in  the  Clerk's  Assistaat,  77. 
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must  be  of  iiie person  (11)  of  the  de/enikmi  or  /Us  wi/eS;  one^ 
who  is  a  surety  only,  cannot  plead  that  the  bond  was  ob- 
tauied  by  duress  of  the  principal  ^^  where  the  bond  is  joint 
and  several  ^  To  the  plea  of  duress  the  plaintiff  may  reply 
that  the  defendant  was  at  large  at  the  time  of  the  execution  \ 
and  that  he  sealed  and  delivered  the  bond  voluntarily^  and 
not  by  duress  of  imprisonment. 

4.  Illegal  Consideration, 

1.  By  the    Common  Law — Immoral — lit' 

Restraint  of  Trade,  ^c, 

2.  By  Statuie^Gaming—Sak  of  Office^ 

Simony — Usury. 

1.  By  the  Common  Law — Immoral. — A  bond  may  be^ 
avoided,  if  it  has  been  made  upon  an  immoral  consideration ; 
as  where  the  condition  of  the  bond  was,  that  the  obUgee  and 
obligor  should  live  together  in  a  state  of  fornication  K  But  a 
bond  given  by  a  single  man  ^,  or  a  married  man  ^,  in  consi- 
deration of  past  cohabitation  with  an  unmarried  woman,  is 
good ;  because  it  shall  be  intended  as  a  compensation  for  the 
wrong  done  (12), 

In  Restraint  of  Trade* — ^With  respect  to  bonds  made  in» 
restraint  of  trade,  it  may  be  observed,  that  wherever  a  suffi- 
cient consideration  appears  to  make  it  a  proper  and  useful 
contract,  and  such  as  cannot  be  set  aside  without  injury  to 
a  fair  contractor,  it  ought  to  be  maintained,  provided  the  re- 
straint is  limited  to  a  particular  place ;  but,  if  the  restraint  is 

g  Bro.  Abr.  Duress,  pi.  18.  1  Walker  v.  Perkins,  3  Burr.  1568.  I 
h  Huscombe  v.  Standing,  1  Cro.  Jac.        Bl.  Rep.  617.  S.  C, 

187.  Adjudged  on  demurrer.  m  Turner  v.  Vaughan,  %  W118.339. 

i   1  Roll.  Abr.  687.  pi.  6.  n  Nye  y.  Moseley,  6  B.  and  C.  133. 
k  CI.  Ai8.  77. 


(11)  In  1  R.  Abr.  687.  pi.  3.  it  is  said,  that  if  a  person  execatcfr 
a  deed  by  duress  of  his  goods,  he  may  avoid  the  deed ;  and  20  Ass. 
pi.  14.  is  cited,  where  a  release  made  by  an  abbot,  by  duress,  of  his 
cattle,  was  holden  void.  But  in  Sumner  and  Feryman,  Hil.  1 708^ 
cited  in  2  Str.  917.  it  is  said  to  have  been  holden.  that  a  bond  could 
not  be  avoided  by  duress  of  goods.  See  also  Bro.  Abr.  Duress^ 
pi.  16.  S.  P. 

(12)  See  Marchioness  of  Annandale  v.  Harris,  2  P.  Wms.  432. — 
Priest  v.  Parrot,  2  Vez.  160.  and  Gray  v.  Mathias,  5  Ves.  Jun.  286. 
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Mneral,  that  13,  not  to  exercise  a  trade  throtighQat  the  king'* 
dom,  the  bond  is  void  (13).  In  debt  upon  bond,  the  defen- 
dant prayed  oyer  of  the  condition  ^y  which  recited,  that  the 
defendant  had  assigned  to  the  plaintiff  a  lease  of  a  messuage 
and  bakehouse  in  Liquorpond  Street,  in  the  parish  of  St.  An- 
drew^ Holbom,  for  the  term  of  five  years ;  and  provided,  that 
the  defendant  should  not  exercise  the  trade  of  a  baker 
within  that  parish,  during  the  said  term :  or,  in  case  he  did, 
should  within  three  days  after  proof  thereof  made,  pay  to  the 
plaintiff  the  sum  of  50/.,  then  tne  bond  should  be  voicL  The 
defendant  then  pleaded,  that  he  was  a  baker  by  trade,  that  he 
had  served  an  apprenticeship  to  it,  by  reason  whereof  the 
bond  was  void ;  wherefore  he  traded,  as  it  was  lawful  for  him 
to  do.  On  demurrer,  the  court  adjudged  the  bond  to  be 
good,  on  the  ground,  that  from  the  particular  circumstances 
and  consideration  set  forth,  the  contract  appeared  to  be  law- 
ful and  useful,  and  that  the  restraint  was  a  particular  re- 
straint, founded  on  a  valuable  consideration.  See  also  the 
case  of  Chesman  v.  Nainby,  2  Str.  739.  3  Bro.  P.  C.  349.  in 
which  the  Courts  of  Common  Pleas,  King's  Bench,  and  House 
of  Lords,  successively  recognized  the  same  principle,  viz. 
that  contracts  entered  into  between  two  persons,  to  restrain 
one  of  them  from  setting  up  or  exercising  a  particular  trade 
or  employment  toithin  a  certain  limited  district  and  for  a  var 
luable  consideration,  were  valid  in  law. 

o  Mitcbel  Y.  Reynolds,  1  P.  Wmt.  ISl.dted  in  Homer  v.  Aihfonl,  3  Bing.328. 


(13)  "  The  geueral  role  is*  that  all  restraints  of  trade  (which  the 
law  8o  much  favours,}  if  nothiag  more  appear,  are  bad.  This  is  the 
rule  which  is  laid  down  in  the  fiamoiis  case  of  Mitchel  v.  Rcynoids, 
(which  is  weU  reported  in  1  P.  Wms.  181. ;  in  which  Lord  Maccles- 
field took  such  great  pains,  and  in  which  all  the  cases  and  aigoments 
in  relation  to  this  matter  are  thoroughly  weighed  and  considered.) — 
But  to  this  general  rule  there  are  some  exceptions ;  as  first,  that  if 
the  restraint  be  only  particular  in  respect  to  the  time  or  place,  and 
there  be  a  good  consideration  given  to  the  person  restrained,  a  con- 
tract or  agreement  upon  such  consideration  so  restraining  a  particular 
person,  may  be  good  and  valid  in  law,  notwithstanding  the  general 
rule,  and  this  was  the  very  case  of  Mitchel  v.  Reynolds,"  Per 
Willes,  C.  J.  in  the  Master^  SfC.  of  Gtmmakers  v.  Fell,  WiDes,  388. 
See  further  on  this  subject  Gale  v.  Reed,  8  East,  86.  "By  common 
law,  any  person  may  carry  on  any  trade  in  any  place,  uidess  there 
be  a  custom  to  the  contruy,  and  if  there  be  such  a  custom,  then  a 
by-law  in  restraint  of  trade  warranted  by  such  custom  vfj]!  be  good ; 
but  if  there  be  no  such  custom,  a  by-law  in  restraint  of  trade  will  be 
bad."    Per  Bayley,  J,  in  Clark  v.  Le  Cren,  9  B.  and~C.  68. 
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As  to  the  limits  within  which  a  person  mm  restrain  him* 
self  from  exercising  his  trade^  it  is  impossible  to  lay  down 
any  rule  for  ascertaining  in  what  cases  such  limits  are  reason- 
able and  what  not.  in  Chemnan  ▼.  NaMg,  the  distance 
within  which  the  obligor  agreed  not  to  exercise  the  same 
trade  with  the  obligee,  was  half  a  mile  only  from  the  place . 
where  the  obligee  resided.  In  Clerk  v.  Comer,  Cas.  l^mp, 
Hardw.  53.  and  7  Mod.  230.  Svo.  edit.  S.  C.  by  the  name  of 
Colmer  v.  Clark,  the  condition  was,  not  to  carry  on  trade 
within  the  city  of  Westminster,  or  bills  of  mortality,  and 
the  bond  was  nolden  to  be  good.  And  in  a  more  recent  case 
of  Davis  y.  Mason,  5  T.  R.  118.  where  the  defendant  had 
bound  himself  not  to  practise  as  a  sureeon  within  ten  miles 
of  the  plaintiff's  residence,  the  court  did  not  think  the  limits 
unreasonable,  and  on  the  authority  of  Mitchell  y.  Reynolds, 
the  bond,  being  founded  on  a  yaluable  consideration,  was  ad- 
judged good  (14).  In  Leigh  y.  IBnd,  9  B.  and  C.  77^*  where 
the  assignor  of  llie  lease  of  a  public  house  in  London,  had  oo- 
yenanted  that  he  would  not  keep  a  public  house  within  the 
distance  of  half  a  mile  from  the  premises  assigned  i  it  was 
holden,  that  the  true  principle  of  admeasurement  was,  to  take 
the  nearest  mode  of  access. 

It  is  impossible  to  enumerate  eyery  species  of  illesality  for 
which  a  bond  may  be  ayoided :  but,  oetore  I  close  tms  head^ 
I  cannot  forbear  to  mention  one  case  relatiye  to  it,  which  un- 
derwent a  long  and  serious  discussion.  The  case  alluded  to 
is  that  of  CoVms  y.  Blantem^,  reported  in  2  Wils.  347*  It 
was  an  action  of  debt  on  bond,  dated  the  6th  of  April,  1765^ 
in  which  defendant  was  jointly  and  seyerally  bound  with  A. 
and  B.  in  the  penal  sum  of  700/.  conditioned  for  the  payment 
by  A.  and  B.  and  the  defendant,  of  the  sum  of  350/1  on  the 
6th  of  May  following.  The  defendant,  haying  prayed  oyer  of 
the  bond  and  condition^  pleaded  that  two  of  the  obligors,  A. 
and  B.  and  three  other  persons,  stood  indicted  by  John  Rudge, 
on  fiye  seyeral  indictments,  for  wilful  and  corrupt  penury, 
and  had  seyerally  pleaded  not  guilty ;  that  the  seyeral  trar 

p  Cited  in  5  East,  298. 


/ 

^    I 


(14)  In  Bmm  ▼.  Gv^,  4  East,  190.  an  agreement  entered  into  by 
a  praddsing  attorney  in  London,  to  relinquish  his  business  and  re- 
conunend  his  clients  to  two  other  attomies,  and  that  he  would  not 
himself  practise  in  such  business  wikm  London  and  150  sit^  from 
thence;  and  that  he  would  permit  them  to  make  use  of  his  name  in 
their  firm  for  one  year ;  was  holden  to  be  a  valid  agreement. 
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verses  on  the  indictment  were  coming  on  to  be  tried  at  the 
assises  in  Stafford,  whereupon  it  was  unlawfully  and  cor- 
ruptly agreed,  between  Rudge  the  prosecutor,  the  pluntiff,  and 
the  five  persons  indicted,  that  the  plaintiff  should  give  Rudge 
his  notes  for  350/.,  payable  one  month  afiter  date,  for  not  ap- 
pearing to  ffive  evidence  at  the  trial,  and  the  obligors  should 
execute  a  oond  to  the  plaintiff,  of  the  same  date  with  the 
note,  as  an  indemnity  to  the  plaintiff  for  giving  such  note. 
The  plea  then  stated  die  carnping  this  agreement  into  effect, 
on  the  6th  of  April,  1765,  and  concluded  with  an  avermenl^ 
that  the  bond  was  given  for  the  said  consideration,  and  no 
other,  and  that  the  obligors  were  not  indebted  to  the  plaintiff 
in  any  sum  of  money>  and  therefore  the  bond  was  void  in 
law.  On  demurrer,  tne  court  gave  judgment  for  the  defen- 
dant on  these  grounds :  1st,  That  the  whole  transaction  was  to 
be  considered  as  one  entire  agreement ;  for  the  bond  and  note 
were  both  dated  upon  the  same  day,  for  payment  of  the  same 
sum  of  money  on  the  same  day ;  that  it  was  an  agreement  to 
stifle  a  prosecution  for  wilful  and  corrupt  perjury,  a  crime 
most  detrimental  to  the  commonwealth  :  that  the  promissory 
note  was  certainly  void,  and  consequently  the  plaintiff  waa 
not  entitled  to  recover  upon  the  bond  which  was  given  to  in- 
demnify him  firom  such  note :  they  were  both  bad^  the  con- 
sideration for  giving  them  being  wicked  and  unlawful.  2ndly> 
That  the  bond  was  void^  because  it  was  given  for  the  purpose 
of  tempting  a  man  to  transgress  the  law.  3dly,  lliat  the 
special  matter  might  be  pleaded^  although  it  was  objected, 
that  the  law  would  not  endure  a  fact  in  pais  dehors  a  specialty 
to  be  averred  against  it,  and  that  a  deed  could  not  be  defeated 
by  any  thing  less  than  a  deed ;  for  the  condition,  in  this  case^ 
was  for  the  payment  of  a  sum  of  money ;  but,  that  payment 
to  be  made,  was  grounded  upon  a  vicious  consideration, 
which  was  not  inconsistent  with  the  condition  (15),  but 
struck  at  the  contract  itself,  in  such  a  manner  as  shewed  that 

q  S.  p.  admitted  per  Cur.  in  Cuthbcrt  v.  Haley,  8  T.  R.  390. 


(15)  "  The  general  rule,  that  matters  dehors  the  deed  cannot  be 
pleaded,  does  not  apply  to  this  case ;  the  true  meaning  of  that  nde 
is,  that  matter  inconsistent  with  or  contrary  to  the  deed,  cannot  be 
alleged  *,  but  matter  consistent  with  the  deed  may ;  the  bond  in  the 
present  case  is  for  the  payment  of  money :  the  plea  admits  this,  and 
the  averment  alleges  upon  what  consideration  that  money  was  to  be 
paid,  and  therefore  is  not  inconsiBtent  with  or  contradictory  to,  the 
condition  of  the  bond ;  this  rule  of  pleading  applied  to  the  cases  of 

•  Buckler  v.  Millerd,  2  Ventr.  107.    Meaae  v.  Mease,  Cowp.  47. 
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the  bond  never  had  any  legal  entity^  and  if  it  never  had  any 
being  at  all,  then  the  maxim^  that  a  deed  must  be  defeated  by 
a  deed  of  equal  strength,  did  not  apply  to  this  case.  The 
averment  pleaded  in  this  case  was  not  contradictory  to^  but 
explanatory  of,  the  condition:  as  to  the  argument,  that  if 
there  was  not  any  consideration  for  the  bond  it  was  a  gift ; 
that  was  to  be  repelled  by  shewing  it  was  given  upon  a  bad 
consideration:  this  destroyed  the  presumption  of  donation. 
4thly,  That  the  plea  was  properly  concluded,  '^  and  so  the 
said  bond  is  void,^^  or  at  least  this  conclusion  was  well  enough 
upon  general  demurrer. 

In  debt  on  bond,  conditioned  for  the  payment  of  a  sum  of 
money  in  case  the  defendant  did  not  procure  I.  S.  then  tm- 
pressedy  to  appear  and  deliver  himself  to  the  plaintiff  when 
called  upon' :  the  defendant  pleaded  that  I.  S.  having  been 
unlawfully  impressed^  the  plaintiff  was  imwilling  to  discharge 
him,  unless  he  would  agree  to  pay  a  certain  sum  of  money^ 
and  would  procure  the  defendant  to  become  bound,  and  there- 
upon it  was  unlawfully  agreed,  that  the  plaintiff  shotdd  dis- 
charge I.  S.  on  the  defendant  becoming  bound  for  that  sum^ 
and,  therefore,  the  bond  was  void.  To  this  plea  there  w^s  a 
general  demurrer,  which  was  endeavoured  to  be  supported^ 
on  the  ground  that  the  defendant  could  not  aver  matter  ]n«* 
consistent  with  the  condition  of  the  bond ;  that  it  appeared 
by  the  condition,  that  the  party  was  impressed,  which  meant 
legally  ex  vi  termini.  But  the  court  overruled  the  demuirer^ 
and  held  the  plea  to  be  good.  So  where  the  condition  of  the 
bond  stated,  that  the  defendants  had  taken  upy  borrowed,  and 
recced  of  the  plaintiffs  a  sum  of  money,  which  was  to  run 
at  respondentia  interest",  on  the  security  of  certain  goods 
shipped  from  Calcutta  to  Ostend.  The  defendants  pleaded^ 
that  the  bond  was  given  to  cover  the  price  of  goods  sold  by 
the  plaintiffs  to  the  defendants,  for  the  purpose  of  an  illegid 
traffic  from  the  East  Indies,  and  that  the  plaintiffs  know- 
ingly assisted  in  preparing  the  goods  for  carriage  upon  such 
ille^  voyage.    On  demurrer  to  this  plea,  it  was  ui^d,  in 

r  Pole  V.  Harrobin,  E.  22  6.  3.  B.  R.    s  Paxlon  y.  Popham,  9  East,  408. 
9  East,  416.  n. 

simony,  duress,  coverture,  infancy,  &c."  Argument  for  defendant, 
S.  C.  2  Wils.  347.  "  Since  the  case  of  Pole  v.  Harrobin,  B.  22 
G.  3.  B.  R.  it  has  been  generally  understood,  that  an  obligor  Is  not 
restrained  from  pleading  any  matter  which  shews  that  the  bond  was 
given  upon  an  illegal  consideration,  whether  consistent  or  not  with  the 
condition  of  the  bond."  Per  Lord  Ellenborough,  C.  J.  in  Paxton  v. 
Popham,  9  East,  421,  2. 
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support  of  the  demurrer^  that  the  matt^  in  the  plea  being  di* 
recuy  inconsistent  with  the  matter  stated  in  the  condition^  it 
ought  to  have  been  ayerred  in  the  plea,  that  the  statement  in 
the  condition  Sras  merely  colourable ;  but  the  court  ovemded 
the  objection,  and  held  die  plea  to  be  good :  Lord  Ellenbo- 
rough,  C.  J.  observing,  that  upon  the  adjustment  of  the  ac- 
count, after  die  goods  were  sold,  the  parties  might  have  cal- 
culated upon  the  debt  as  upon  a  loan  to  that  amount,  and 
therefore  there  was  not  any  necessary  inconsistency  between 
the  two  statements ;  even  taking  the  case  upon  the  strict  rule 
of  law,  as  it  had  been  generally  considered  oefore  the  case  of 
ColUns  V.  Blantem,  but  since  that  case  diere  could  not  be 
any  doubt  upon  iL  And  Le  Blanc,  J.  observed,  that  after 
the  cases,  breaking  in  upon  the  old  rule,  had  determined^ 
that  though  the  bond  state  nothing  illegal  upon  the  face  of  it, 
the  obligor  may  shew  by  his  plea,  that  it  was  given  for  an  ille- 
gal consideration,  they  had,  in  effect^  decided,  that  he  may 
shew  an  illegal  consideration  different  from  the  consideration 
stated  in  the  condition.  And  when  the  plea  states,  that  the 
bond  was  given  to  cover  the  price  of  goods  illegally  con- 
tracted to  be  sold  and  shipped,  it  does  in  effect  deny  that  it 
was  given  for  money  borrowed ;  and  it  shews  that  t^e  state- 
ment in  the  condition  was  made  colourably  in  order  to  cover 
the  illegal  agreement. 

2.  By  Statute, — ^Where  the  consideration  on  which  the 
bond  is  given  is  illegal  by  statute,  the  defendant  may  take 
advantage  of  it  by  pleading.  And  iJF  the  bond  contain  several 
conditions,  although  one  of  the  conditions  only  be  void  by  a 
statute,  yet  the  whole  bond  is  void^ 

Gaming, — By  stat.  9  Ann,  c.  14.  s.  1. ''  All  bonds  executed 
by  any  person,  where  the  whole  or  any  part  of  the  consi- 
deration b  for  money,  or  other  valuable  tning,  won  by  gaming 
or  playing  at  cards,  dice,  tables,  tennis,  bowls,  or  other 
game ;  or  by  betting  on  the  sides  or  hands  of  such  as  game 
at  any  of  the  said  games ;  or  for  repaying  any  money  know- 
ingly lent  or  advan^  for  such  gaming  or  betting ;  or  lent 
and  advanced  at  the  time  and  place  of  such  play,  to  any  per- 
son so  famine  or  betting,  or  that  shall  during  such  play  so 
game  or  net,  snail  be  void.^'  In  a  plea  upon  tiiis  statute,  it 
must  be  shewn  at  what  play  or  game  the  money  was  lost;  be- 
cause that  is  matter  of  law  and  not  merely  evidence^ ;  and 
the  particular  game  specified  must  be  proved'.  The  stat. 
5  and  6  W.  4.  c.  41.  repeals  the  foregoing  stat.  of  Ann,  as  ftr 

t  Norton  v.  Syms,  Moor,  866.  x  Mazzinglii  y.  Stephenson,  1  Campbk 

u  Ck)lborne  v.  Stockdalc,  1  8tr.  493.  261. 


i 


DEBT.  557 

as  respects  the  rendering  void  of  bilb,  notes^  or  nwrigageSf 

fiven  for  money  won  by  gaming^  &c.  and  enacts^  that  it  shall 
ave  the  same  effect  as  if  it  had  provided  that  such  liote^  bill> 
or  mortgage^  should  be  deemed  to  have  been  made  for  an  ille- 
gal consideration ;  but  bonds  are  not  mentioned. 

Sale  of  Office.— Bj  stat.  5  and  6  Edw.  6.  c.  16^  s.  2  and  3^ 
'^  If  any  person  take  any  bond  to  receive  any  money^  fee,  re- 
ward, or  other  profiiy  directly  or  indirectly y  for  any  office  or 
offices,  or  any  part  of  them,  or  to  the  intent  that  any  person 
should  enjoy  any  office,  or  to  the  deputation  of  any  office, 
or  any  part  thereof,  which  office,  or  any  part,  shall  in  any 
wise  touch  the  administration  or  execution  of  justice;  or 
the  receipt,  controlment,  or  payment  of  any  of  the  king's 
money,  revenue,  account,  aulnage,  auditorship,  or  survey- 
ing any  of  the  king's  lands,  tenements,  or  hereditaments ; 
or  any  of  the  king's  customs,  or  any  other  administration 
or  necessary  attendance  in  any  of  the  king's  custom-houses, 
or  the  keep  of  any  of  the  king's  towns,  castles,  or  fortresses, 
being  used  or  appointed  for  a  place  of  strength  and  defence ; 
or  which  shall  touch  any  clerkship  to  be  occupied  in  any 
manner  of  court  of  record,  wherein  justice  is  to  be  minis- 
tered, every  such  bond  shall  be  void  against  the  person 
making  it."  The  4th  section  provides  against  the  extension 
of  this  act  to  any  office,  whereof  any  person  is  seised  of  any 
estate  of  inheritance,  and  any  office  of  parkership,  or  of 
the  keeping  of  any  park,  house,  manor,  garden,  chase,  or 
forest. 

If  defendant  is  desirous  of  taking  advantage  of  the  pre- 
ceding statute^,  he  must  plead  it  specially,  in  order  that  the 
plaintiff  may  have  an  opportunity  of  shewmg  that  he  is  within 
the  exceptions  of  the  statute.  There  were  two  principal  rea- 
sons for  making  this  statute',  1st.  that  offices  might  be  exer- 
cised by  persons  of  skill  and  integrity;  2ndlv>  that  they 
might  take  only  the  legal  fees ;  for,  those  wno  buy  their 
offices  wiU  be  apt  to  take  more  than  their  legal  fees,  according 
to  what  is  said  in  3  Inst.  148,  ^^they  that  buy  will  selL'' 
The  office  of  registry  of  an  archdeaconry  is  an  office  within 
this  statute^  beoiuse  it  is  an  office  concerning  the  adminis- 
tration of  justice.  So  is  the  office  of  auditor  of  Wales  ^; 
so,  as  it  seems,  is  the  office  of  under-sheriffs.  Where  an  office 
b  within  the  statute,  and  the  salary  is  certain,  if  the  prin- 

y  Hornby  y.  Coroford,  Fitzgib.  45.         b  Godolphin  y.  Tudor,  Salk.  468. 
z  Willes.  573, 4.  ^  c  BrowniDg  v.  Halford,  Fraem.  19. 

a  Woodward  t.    Fox,   3    Lev.  289. 
Uyng  V.  Paine,  Willes,  57 1 .  S.  P. 


1 


S58  DEBT. 

cipel  makes  a  deputatioii,  reserving  a  lesser  sum  out  of  the 
salary^  and  take  a  bond  conditioned  for  the  payment  of  such 
lesser  sum^  such  bond  is  not  within  the  statute^.  So  if  the 
profits  be  uncertain,  arising  from  fees,  if  the  principal  make 
a  deputation,  reserving  a  sum  certain  out  of  the  fees  and  pro- 
fits of  the  office,  it  is  good^ ;  for  in  these  cases  the  deputy  is 
not  to  pay,  unless  the  profits  amount  to  so  much ;  and  though 
a  deputy,  by  his  constitution  is  in  place  of  his  principal,  yet 
he  has  not  any  right  to  the  fees,  which  still  continue  to  be 
the  principalis ;  so  that,  as  to  him,  it  is  only  reserving  a  part 
of  his  own,  and  giving  away  the  rest  to  another';  but  where 
the  reservation  or  agreement  is  not  to  pay  out  of  the  profits, 
but  to  pay  generally  a  certain  sum,  it  must  be  paid  at  all 
events,  and  a  bond  conditioned  for  the  payment  of  such  sum 
is  void  by  the  statute.  So  where,  by  the  condition  of  the 
bond  it  appeared,  that  A.  had  granted  to  B.  and  C.s  (the  son 
of  A.)  the  office  of  register  of  an  archdeaconry  for  their  lives, 
and  the  terms  of  the  condition  were,  1st.  that  B.  should  per- 
mit C.  to  receive  all  the  profits  of  the  office ;  and,  2ndly,  that 
B.  should  surrender  the  office  and  profits  whenever  C.  should 
require  it ;  it  was  holden,  that  this  condition  was  within  the 
provision  of  the  statute,  and  made  the  bond  void ;  first,  be* 
cause  an  agreement  to  have  all  the  profits  was  an  agreement 
to  receive  sonie  profit,  which  was  contrary  to  the  words  of 
the  statute;  secondly,  because  either  B.  must  execute  the 
office  for  nothing,  or  he  must  take  more  than  his  l^al  fees ; 
that  a  person  of  skill,  and  of  integrity,  would  not  execute 
such  an  office  for  nothing ;  and  if  he  had  any  thing  for  it,  it 
must  be  by  extortion,  and  by  taking  illegal  fees,  and  thereby 
the  principal  end  of  the  statute  would  be  eluded.  As  to  the 
second  branch  of  the  condition,  viz.  that  B.  should  surrender 
the  office  at  the  request  of  C. ;  the  court  said  that  it  was  unne- 
cessary to  decide  upon  that,  inasmuch  as  it  had  been  holden, 
in  Norton  v.  Synw,  Moore,  856,  and  Lee  v.  CoUMU,  Cro.  Eliz. 
529,  that  if  any  of  the  conditions  are  void  by  statute,  the 
whole  bond  is  void.  They  intimated,  however,  a  dear  opi- 
nion that  this  branch  of  the  condition  was  void  also :  for  die 
donor  thereby  reserved  to  himself  an  absolute  power  over  his 
officer,  which  he  ought  not  to  do.  Besides,  \(  this  were  al- 
lowed, there  would  be  a  plain  method  chalked  out  to  evade 
the  statute ;  for  any  one  by  this  means  might  sell  an  office  for 
the  full  value.    For  let  such  a  condition  be  put  in,  let  the 

d  Per  Cur.  in  Godolphin  ▼.   Tudor,  f  Adjudged  in  Godolphin  v.  Tudor, 

SallL.  468.  Salk.  4()8. 

e  Godolphin  y.  Tudor,  Salk.  468.  and  g  Layng  v.  Payne,  Willes,  571. 

GuUiford  y.  De  CardoneU,SaIk.  466. 
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bond  be  given,  for  the  fall  value  of  the  office^  and  let  it  be 
agreed  between  them,  that  the  officer  shall  refuse  to  surren- 
der upon  request,  and  then  the  ghoitor  will  recover  on  the 
bond,  and  so  have  the  full  value  of  the  office. 

A.  by  the  interest  which  he  had  with  the  commissioners 
of  excise**,  procured  for  B.,  his  brother,  a  supervisor's  place 
in  that  office,  and,  in  consideration  thereof,  B.  gave  a  bond 
for  the  payment  of  10/.  per  annum  to  A.,  by  half-yearly  pay- 
ments, as  long  as  B.  should  continue  in  the  office.  B.  aied, 
having  for  some  years  omitted  the  payment  of  this  annual 
sum  of  10/.  whereupon  A.  brought  an  action  on  the  bond 
against  the  widow  and  executrix  of  B.,  who  pleaded  a  sham 
plea  of  payment,  and  brought  a  bill  in  equitv  to  be  relieved 
against  die  bond.  For  the  defendant  it  was  oDJected,  that  the 
bond  was  admitted  to  be  good  at  law,  by  the  plaintiff's  not 
having  been  advised  to  plead  the  statute  of  5  and  6  Edw.  6. 
against  the  sale  of  offices;  neither  truly  in  this  case  could 
the  Stat,  have  been  pleaded,  being  made  long  before  the  ex- 
cise became  a  branch  of  the  revenue ;  that  the  law  being  - 
with  the  defendant,  it  would  be  hard  to  take  the  benefit 
thereof  from  him,  especially  when  he  was  not  plaintiff  in 
equity,  did  not  pray  any  aid  of  that  court,  and  had  not  been 
guilty  of  any  fraud.  But  by  Lord  Talbot,  Ch.  Bonds  of  this 
nature  are  highly  to  be  discouraged;  merit,  industry,  and 
fidelity,  ought  to  recommend  persons  to  these  places,  and  not 
interest  vntii  the  commissioners,  who,  it  is  to  be  presumed, 
had  they  known  from  what  motive  the  plaintiff  at  law  ap- 
plied to  them  on  behalf  of  his  brother,  would  have  rejected 
him.  The  officers  giving  money  to  a  friend  of  the  commis- 
sioners, for  his  interest,  is  altogether  as  bad  as  giving  money, 
or  a  bond  for  money,  to  the  commissioners  themselves,  which 
undoubtedly  would  have  been  relieved  against.  It  is  a  fraud 
on  the  pubuc,  and  would  open  a  door  for  the  sale  of  offices 
relating  to  the  revenue,  llie  taking  away  from  the  officer, 
what  die  commissioners  and  the  treasury  think  to  be  but 
a  reasonable  reward  for  his  care  and  trouble,  and  an  en- 
couragement to  his  fidelity,  must  needs  be  of  tiiie  most  per- 
nicious consequence,  and  induce  him  to  make  it  up  by  some 
imlawful  means,  such  as  corruption  and  extortion;  and 
though  the  excise  was  no  part  of^  the  revenue  at  the  tune  of 
making  the  statute  of  5  and  6  Edw.  6.,  yet  there  may  be 
good  ground  to  construe  it  within  the  (16)  reason  and  mis- 
chief of  the  law,  which  is  rather  remedial  than  penal. 

h  Law  V.  Law^  3  P.  Wms.  391,  and  Ca.  Temp.  Talb.  140. 
(16)  It  is  no  new  thiog,  but  usual,  that  an  interest  raised  by  a 
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Simony. — Simony  is  the  corrupt  presentation  of  a  person 
to  an  ecclesiastical  Denefioe  for  money,  &c.  Every  contract 
made  for  or  about  any  matter  or  thmg,  which  is  prohibited 
and  made  unlawful  by  any  statute*,  is  a  void  contract,  al« 
though  the  statute  itself  doth  not  mention  that  it  shall  be 
so,  but  only  inflicts  a  penalty  on  the  offender;  because  a  pe- 
nalty implies  a  prohibition,  though  there  are  not  any  prohi* 
bitory  words  in  the  statute.  Hence,  in  the  case  of  simony, 
although  the  statute  (31  Eliz.  c.  6.)  only  inflicts  a  penalty  by 
way  of  forfeiture,  and  does  not  mention  any  avoidmg  of  the 
simoniacal  contract,  yet  it  has  been  always  holden,  tiiat  such 
contracts,  being  agidnst  kw,  are  void. 

For  the  better  understanding  the  nature  of  simoniacal  con- 
tracts, it  wiU  be  proper  to  set  fortii  the  le^slative  provisions 
against  simony.  By  stat.  31  'Eliz.  c.  6,  foir  the  avoiding  si- 
mony and  corruption  in  presentations,  collations,  and  dona- 
tions, of  and  to  benefices,  dignities,  prebends,  and  other 
livings  and  promotions  ecclesiastical,  and  in  admissions,  in- 
stitutions, and  inductions  to  the  same,  it  is  enacted,  that  ^  if 

i  31  Eliz.  c.  6.  12  Ann.  ttat  2.  c.  12.    Per  Holt,  C.  J.  in  Butlett  t.  Vinor, 

Carth.2&a. 


subsequent  statute,  should  be  under  the  same  remedy  and  advantage 
as  an  interest  existing  before.  Thus,  at  oommon  law,  no  accept- 
ance of  a  collateral  recompense  could  bar  a  wife  of  her  dower ;  but 
the  stat.  of  27  H.  8.  made  a  jointure  to  be  a  bar,  which  at  that  time 
extended  only  to  a  jointure  made  by  act  executed  in  the  husband's 
life-time.  Afterwards  the  32  of  H.  8,  enabled  a  man  to  devise  his 
lands,  when  it  was  holden,  that  if  a  man  were  to  devise  lands  to  his 
wife  in  satis&ction  of  her  dower,  and  she  should  accept  them,  this 
would  be  a  bar  within  stat.  27  H.  8. 4  Rep*  4.  a.  b.  because  it  is  within 
the  same  equity  and  reason,  and  the  diversity  is  in  the  manner  only, 
not  in  the  thing.  So  exchequer  bills,  though  created  and  made  va* 
luable  by  a  statute  subsequent  to  that  of  12  Car.  2.  c.  30,  for  erect- 
ing the  post-office,  yet  are  portable  within  the  intent  of  the  said  act 
of  12  Car.  2.  and  on  a  letter  in  which  such  biUs  were  inclosed  being 
lost  out  of  the  office,  the  postmasters,  were  holden  chargeable* 
From  the  Lord  C.  Justice  Holt's  argoment  in  the  case  of  Lme  v. 
Cotton  and  Frankland,  in  the  reporter's  (P.  Wms.)  MSS.  See  slso 
Salk.  17.  And  it  is  observable,  that  though  the  other  three  judges 
of  B.  R.  differing  in  opinion  with  the  Chief  Justice,  judgment  was 
given  in  that  case  for  the  defendants ;  yet  on  a  writ  of  error  being 
brought  in  the  Exchequer  Chamber,  the  defendants  are  said  to  have 
made  satisfaction  to  the  plaintiff,  which  put  an  end  to  all  further  pro- 
ceedings. 
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any  person  or  persons*  (17)>  or  bodies  corporate,  shall, yjw 
moneys  reWard,  gift,  profit,  or  benefit,  directly ,  or  indirectly,  or 
for  or  by  reason  of  any  promise^  agreement,  grant,  bond  cove- 
nant, or  other  assurance  of  or  for  any  money,  &c.  directly  or 
indirectly,  present  or  collate  any  person  to  any  benefice,  with 
cure  of  souls,  dignity,  prebend,  or  living  ecclesiastical,  or 
bestow  the  same  for  any  such  corrupt  consideration,  every 
9ueh  presentation^  &c.  and  every  admission,  institution,  in- 
vestiture, and  induction,  thereupon,  shall  be  void;  and  it 
shall  be  lawful  for  the  crown  (IB)  to  present,  &c.  to  such 
benefice,  &c.  for  that  one  turn  only,  and  every  person,  &c. 
thaft  srhall  give  or  take  such  money,  &c.  or  take  or  make 
any  such  promise,  &c.  or  other  assurance,  shall  forfeit  double 
the  value  of  one  year's  profit  of  such  benefice,  &c.  and 
the  person  so  corruptly  taking,  &c.  such  benefice,  &c.  shall 
thencefordi  be  adjudged  a  disabled  person  to  have  the 
same/'  (19.)  "  If  any  person  shall  for  money"*,  &c.  (other 
than  for  lawful  fees)  or  for  any  promise,  &c.  or  other  assur- 
ance for  money,  &c.  directly  or  indirectly  admit,  institute, 
instal,  induct,  invest,  or  place  any  person  in  any  benefice, 
with  cure  of  souls,  dignity,  prebend,  or  other  living  ecclesi- 
astical, every  such  ofiender  shall  forfeit  double  the  value  of 
one  year's  profit  of  such  benefice,  &c.  and  the  same  benefice^ 
&c.  shall  be  void,  and  the  patron,  &c.  shall  TH*esent  or  collate 
unto  the  same,  as  if  the  party  so  admitted,  &c.  were  dead. 
The  7th  section  provides,  that  no  title  to  confer  or  present  by 
lapse,  shall  accrue  upon  any  voidance  mentioned  in  this  act, 
but  after  six  months  next  after  notice  ^ven  of  such  void- 
ance, by  the  ordinary  to  the  patron.  By  the  8th  section, 
**  If  any  incumbent  of  any  benefice^  with  cure  of  souls,  shall 
corruptly  resign  or  exchange  the  same,  or  corruptly  take,  for 
the  resigning  or  exchanging  the  same,  directly  or  indirectly, 
any  pension,  money,  or  benefit,  as  well  the  giver  as  the  taker 
thereof  shall  lose  double  the  value  of  the  sum  so  given,  the 
one  moiety  as  well  thereof  as  of  the  forfeiture  of  double  value 

1  S»  5*  nn  8.  6. 


(17)  Usurpers,  as  well  as  persons  having  title  to  present  or  collate, 
ere  within  this  statute.     1  Inst.  120.  a.  3  Inst.  153. 

(18)  If  the  corrupt  presentation  or  collation  is  by  an  usurper,  then 
the  king  shall  not  present,  but  the  right  patron.  3  Inst.  153,  154« 
i  Inst.  120  a. 

(19)  Where  the  presentee  is  not  privy  to  the  corrupt  contract,  he 
shall  not  be  adjudged  a  disabled  person.     3  Inst.  154. 

VOL.  I.  2  O 
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of  one  year's  profit  to  be  to  the  crown;  and  the  other  to  him 
that  will  sue  ror  the  same,  by  action  of  debt,  bill^  or  informa^ 
tion,  in  any  of  the  king's  courts  of  record." 

The  next  statute  relating  to  this  subject  is  the  12  Ann. 
Stat.  2.  c.  12,  by  the  second  section  of  which  it  is  enacted, 
that  '^  if  any  person  shall,  for  money  or  profit,  or  for  any  pro- 
mise, agreement,  &c.  or  other  assurance  for  money,  &c.  di- 
rectly or  indirectly,  in  his  own  name,  or  the  name  of  any 
other  person,  procure  the  next  presentation  to  any  ecdesiaa- 
tical  living,  and  shall  be  presented  or  collated  thereupon, 
every  such  presentation  and  admission,  &c.  shall  be  void,  and 
such  agreement  shall  be  deemed  a  simoniacal  contract :  and 
it  shall  be  lawful  for  the  crown  to  present  for  that  turn  only ; 
and  the  person  so  corruptly  accepting  such  hving,  shall 
thenceforth  be  disabled  to  enjoy  the  same.'^ 

Bond  for  payment  of  annuity  in  consideration  of  a  resigna- 
tion of  living  is  simony ^  and  void  ^  by  stat.  31  Eliz*  c.  6« 

Tlie  statutes  against  simony  apply  to  the  pres^itatlon  ow* 
rupdy  procured  or  intended  to  be  procured ;  this  presentation 
is  foitdted  to  the  crown,  and  certain  penalties  and  disabilities 
are  inflicted  on  the  offenders :  the  statutes  contain  no  ex{»res8 

Provision  for  avoiding  simoniacal  conveyances ;  but  thare  can 
e  no  doubt  that  the  conveyance  even  of  an  advowson  in  fee^ 
which  in  itself  is  legal,  if  it  be  made  for  the  purpose  of  carry- 
ing a  simoniacal  contract  into  execution,  is  void,  as  to  so 
much  as  goes  to  effect  that  purpose ;  and  if  the  sound  part 
cannot  be  separated  from  the  corrupt,  is  vdid  altogether.  But 
if  the  sound  can  be  fiurly  separated  from  the  objectionaUe 
part,  it  will  be  good,  although  by  the  contract  one  entire  oon* 
sideration  was  paid  for  the  whole  advowson.    5  Taunt.  14&^ 

If  the  patron  takes  of  the  clerk  a  bond  conditioned  for  the 
performance  of  a  legal  act,  as  to  pay  a  sum  of  money,  to  tfie 
son  of  the  last  incumbent  for  a  certain  time  ® ;  to  resign  when 
the  patron's  nephew  attains  his  full  age?;  to  resign  on  three 
months'  notice  to  be  given  by  the  patron,  in  order  that  the 
patron's  son  may  be  present^,  and  to  keep  the  buildings  on 
the  living  in  repair  *i;  to  reside  on  the  living,  or  to  resign,  in 
case  of  not  returning  after  notice,  and  also  not  to  commit 
waste,  &c.  on  the  parsonage  house';  such  bond  is  good,  and 
cannot  be  avoided  on  the  ground  of  simony.    But  general 

n  Yongre  Clk.  v.  Jones,  B.  R.  E.  22  p  Per  Lord  Macclesfield  in  Ped  y. 

G.  3.  B.  P.  B.  lUO.  Dvnpier  MSS.'  Cspel,  Str.  534. 

L.  I.  L.  q  4  T.  R.  369. 

o  Baker  v.  Mounibrd,  Noy,  142.  r  lb.  78.    Bagshaw  v.  Bossley. 
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resignation  bonds,  or  bonds  conditioned  to  resign  at  the  re- 
quest of  the  patron,  without  expressing  the  object  for  which 
such  resignation  is  intended,  are  illegal  and  void  K  A  special 
bond  for  resigning  a  living  in  favour  of  one  of  two  brothers 
of  die  patron,  was  holden  to  be  void,  for  the  first  time  in  the 
Home  of  Lords  \  The  legislature,  however,  considering  that 
persons  who  had  been  parties  to  such  engagements  would 
suffer  great  hardship,  unless  they  were  relieved  from  the  pe- 
nalties to  which  they  had  erroneously,  but  not  wilfully,  ren- 
dered themsdves  liable,  by  stat.  7  &  8  Geo.  4.  c.  25.  enacted, 
Aat  no  presentation  to  any  spiritual  office  made  before  the 
9th  April,  1827^  should  be  void  on  account  of  any  agreement 
to  resign,  when  a  person  or  one  of  two  persons  specially 
named  Deoame  qualified  to  take  the  same.  And  by  a  subse- 
quent act,  9  Geo.  4.  c.  94.  engagements  entered  into  after  the 
28th  of  July,  1828,  for  the  resignation  of  any  spiritual  office, 
being  a  bene^ce  with  cure  of  souls,  dignity,  prebend,  or  living 
eodesiastieal,  to  the  intent,  to  be  manifested  in  such  engage- 
ment, that  any  one  or  two  persons  speeiaUy  named,  being 
either  by  blood  or  marriage  an  uncle,  son,  grandson,  brother, 
nephew,  or  mnd-nephew,  of  patron,  as  mentioned  in  the  2d 
section,  shall  be  presented,  are  good  in  law,  and  the  perform- 
ance of  the  same  may  also  be  enforced  in  equity. 

If  a  perpetual  advowson  be  sold,  when  the  church  is  void, 
the  next  presentation  will  not  pass;  and  if  the  next  avoidance 
only  be  sold  after  the  death  of  the  incumbent,  the  sale  is  al- 
together void*.  But  the  purchase  of  an  advowson  in  fee, 
where  no  privity  of  the  clerk  intended  to  be  presented  ap- 
pears, has  been  holden  not  to  be  simoniacal ;  although  the  in- 
cumbent was  in  extremis  at  the  time  when  the  purchase  was 
'  made '.  So  the  purchase  of  a  next  presentation ;  although 
tiie  incumbent  was  in  extremis,  within  the  knowledge  of  both 
contracting  parties,  but  without  the  privity  of,  or  a  view  to 
the  nomination  of  the  particular  clerk,  who  was  aftierwards 
presented,  is  not  void^,  on  the  ground  of  simony. 

Usury. — ^To  debt  upon  bond  the  defendant  may  plead 
that  the  bond  was  given  upon  an  usurious  contract.  The 
statute  agiunst  usury  cannot  be  given  in  evidence  on  the 
general  issue,  bat  must  be  pleaded':  for  although  it  may  ap- 
pear to  be  usury  on  the  condition,  yet  plaintiff  may  rectify  it 

s  Biflhop  of  London  v.  Ffytche,  D.  P.  u  See  6  Bingh.  17. 

30th   May,    1783.       Cunningham,  x  Barret  v.  Glubb,  2  Bl.  R.  1052. 

Law  of  Simony,  2  Bro.  P.  C.  211.  y  Fox  ▼.  Bishop  of  Chester,  D.  P.  in 

<<To.  edit,  by  Tomlins.  S.  C.  error,  6  Bingh.  I. 

t  n.  P.  9  April*  1827,  Fletcher  v.Ld.  z  Per  Cur.  Hob.  72.  5  Rep.  119.  a. 

Sondes.  Qeang  v.  Swaine,  1  Lutw.  406. 
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by  his  replication.  The  provisions  of  the  legislature  relating 
to  usury  are  as  follow:  oy  stat.  37  H.  8.  c.  9,  (by .which  aU 
former  statutes  against  usury  are  repealed,)  s.  3,  ^^  no  per- 
son by  way  of  corrupt  bargain,  loan,  &c.  or  other  means, 
shall  take  for  forbearance  of  100/.  or  odier  thing  due  for  wares, 
&c.  for  one  whole  year,  above  10/.  per  centum,  and  so  pro 
rata,  &c/'  By  stat.  13  Eliz.  c.  8.  (by  which  5  and  6  Edw.  6. 
c.  20,  for  repeal  of  the  stat.  37  H.  8.  c.  9,  is  repealed,  and 
consequently,  stat.  37  H.  8.  c  9,  is  revived,)  '^  all  bonds,  con- 
tracts, and  assurances  %  coUatend,  or  other,  to  be  made  for 
payment  of  any  principal,  or  money  to  be  lent,  or  covenant 
to  be  performed  upon,  or  for  any  usury  in  lending  or  doing 
any  thing  against  tne  act  37  H.  8.  c.  9,  upon  <Nr  by  which 
loan,  &c.  there  shall  be  reserved  or  taken  above  the  rate  of 
ten  pounds  for  the  hundred  for  one  year,  shall  be  utterly 
void.^'  In  stat.  21  Jac.  c.  17-  s.  2,  this  clause  is  repeated  al- 
most verbatim,  but  the  rate  of  interest  allowed  to  be  taken  is 
reduced  to  8/.  in  the  hundred.  The  same  clause  is  again  re- 
peated in  stat  12  Car.  2.  c.  13.  s.  2,  where  the  rate  of  interest 
is  reduced  to  6/.  per  centum.  And,  lastly,  by  stat.  12  Ann.  st. 
2.  c.  16,  (the  principal  statute  on  this  subject,)  all  bonds,  con- 
tracts, and  assurances,  for  payment  of  any  principal  or  money 
to  be  lent,  or  covenanted  (20)  to  be  performed  upon  or  for 
any  usiuy,  whereupon  or  whereby  there  shall  be  reserved  or 
taken  above  the  rate  of  5/.  in  the  hundred,  shall  be  utterly 
void.  Where  the  lender  of  stock  reserved  to  himself  the  di- 
vidend by  way  of  interest,  and  the  option  of  deciding,  at  a 
future  day,  whether  he  would  have  the  stock  replaced,  or  the 
sum  produced  by  the  sale  of  it  repaid  to  him  in  money,  with 
five  per  cent,  interest,  it  was  holden  ^,  that  this  bargain  was 
usurious.  In  pleading  usury,  it  is  not  necessary  to  recite  the 
statute^;  but,  in  framing  the  plea,  care  must  be  taken,  1st, 
that  it  should  state,  ^^that  it  was  corruptly  agreed^,  ftc:*' 
2ndly,  that  the  usurious  agreement  be  particularly  set  forth, 
and  the  quantum  of  interest  agreed  to  be  given  ^;  3dly,  that 
the  same  exactness  be  observed  in  stating  the  agreement,  so 
that  it  may  correspond  with  the  evidence,  as  in  other  cases  of 

a  13  Eliz.  c.  8.  B.  3.  d  Nevison  v.  Whitley,  Cro.  Qmx,  501. 

b  White  y.  Wright,  3  B.  and  C.  273.      e  Hinton  v.  Rofiee,  2  Show.  329. 
c  Bro.  V.  M.  255.  cited  in  Com.  Dig. 
(Pleader,  2  W.  23.) 

• 

(20)  Should  it  not  be  printed  " covenant?"  See  the  stat.  13 
Eliz.  c.  8.  The  8tat.  12  Ann.  stat.  2.  c.  16.  is  partially  repealed  by 
later  statutes.  3  &  4  W.  4.  c.  98.,  5  &  6  W.  4.  c.  41.  as  to  bills, 
notes,  and  mortgages. 
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contract;  for  in  a  case  where  the  agreement  was  for  the  for- 
bearance of  money  until  one  or  other  of  two  days,  and  the 
plea,  instead  of  stating  it  in  the  alternative,  stated  it  as  an  ab- 
solute forbearance  until  one  of  those  days,  the  variance  was 
holden  fatal ';  4thly,  the  plea  must  aver,  that  the  agreement 
was  to  pay  such  a  sum  for  giving  day  of  payment ;  merely 
stating,  that  the  sum  agreed  to  be  eiven,  for  giving  day  of 
payment,  exceeded  the  rate  of  legal  interest,  is  not  suffi- 
cient fs. 

It  is  to  be  observed  \  that  although  a  security  tainted  with 
usury  in  its  inception  may  be  avoided,  even  in  the  hands  of 
an  innocent  purchaser,  for  a  valuable  consideration  without 
notice,  yet  a  subsequent  usurious  contract  will  not  avoid  a 
security,  which  was  good  at  the  time  when  it  was  made  (21). 
A  substituted  security,  which  has  been  given  for  a  security 
contaminated  by  usury,  is  void,  if  such  substituted  security 
be  given  either  to  the  party  to  the  original  contract,  or  to  his 
personal  representative^.  But,  where  the  original  usurious 
security  has  been  transferred  by  the  party  to  whom  it  was 
given  to  another  person,  ignorant  of  the  usury,  and  such 
other  person  accepts  from  the  original  debtor  another  secu- 
rity, which  renders  the  first  security  void,  the  second  security 
is  available  in  the  hands  of  such  iimocent  person.  Hence 
where  A.  for  an  usurious  consideration^  gave  his  promissory 
note  to  B.,  who  transferred  it  to  C.  for  a  valuable  considerap- 
tion  without  notice  of  the  usury,  and  afterwards  A.  gave  C. 
a  bond  for  the  amomit,  it  was  holden,  that  in  an  action 
brought  by  C.  against  A.  an  the  bond,  the  bond  could  not  be 
avoided  on  the  ground  of  the  usurious  contract  between  A. 
and  B.  In  an  action  of  debt  on  a  bond^,  to  which  usury 
was  pleaded,  it  appeared  that  the  plaintiff  had  lent  the  de- 
fendant 1000/.  for  the  securing  of  which,  with  lawful  interest, 
a  bond  was  given,  and  the  defendant  also  agreed  to  give  the 

filaintiff  a  salary  of  so  much  a-year,  as  a  clerk  in  his  brewery, 
t  was  not  intended  that  the  plaintiff  should  perform  any 

f  Tate  ▼.  Welling,  3  T.  R.  538.  i  Admitted  per  Cur.  in  Cuthbert  v. 

g  Swales  y.  Bateman,  W.  Jones,  409.  Haley,  8  T.  R.  302,  394. 

h  Ferrall  v.  Shaen,  1  Saund.  294.  k  Cuthbert  ▼.  Haley,  8  T.  R.  390. 

1   Wright  V.  Wheeler,  1  Caml>b.  165  n. 


(21)  The  same  rule  holds  in  the  case  of  a  bill  of  exchange ;  if 
good  in  its  inception,  usury  in  the  intermediate  indorsements  will 
not  avoid  it  in  the  hands  of  a  bond  fide  holder,  parr  v.  Eliason, 
1  East's  R.  95.  Daniel  v.  Cartony,  1  Esp.  N.  P.  C.  274.  S.  P. 
fmte,  p.  323.     See  late  stat.  referred  to  ante,  n.  20. 
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serrkxffor  the  defendant  there,  bnt  the  salary  was  a  Hiere 
shift,  to  give  the  plaintiff  more  than  5  per  cent,  interest  for 
his  money.  One  year's  salary  having  bieen  paid,  the  parties 
agreed,  that  it  should  be  deducted  from  the  principal,  the 
deed  securing  the  salary  cancelled,  and  a  fresh  bond  taken 
for  the  remaining  principal,  with  5  per  cent,  interest,  and  on 
this  bond  the  action  was  brought.  Lawrence,  J. — ^'^The 
original  contract  between  these  parties  was  certainly  usurious, 
and  no  action  could  have  been  maintuned  on  the  first  bond : 
but  there  was  nothing  illegal  in  the  last  bond :  it  was  not 
made  to  assure  the  performance  of  the  first  contract;  sor 
does  it  secure  more  than  5  per  cent,  interest  to  the  plaintiff. 
The  parties  saw  they  had  before  done  wrong ;  they  rectified 
the  error  they  had  committed,  and  substituted,  for  an  illegal 
contract,  one  that  was  perfectly  fiiir  and  legal.  I  see  no  ob- 
jection to  their  doinff  that,  and  therefore  am  of  opinion,  that 
the  present  action  is  maintainable.''  Verdict  for  phuntiff. 
The  reader  should  be  apprized  that  there  was  a  contrary  de- 
cision by  Chambre,  J.  on  this  point,  viz.  Barnes  v.  Hedlejf, 
1  Campb.  157;  but  the  preceding  opinion  of  Lawrence,  J. 
seems  to  be  the  better  opinion ;  and  the  case  of  Banw  v. 
Hedley  having  been  brought  under  consideration  in  the  Court 
of  Common  Pleas,  it  was  solemnly  determined,  that  after  the 
usurious  securities  had  been  cancelled  by  consent,  a  promise 
by  the  borrower  to  repay  the  principal  and  legal  interest  was 
bmding"*. 


5.  Infanej. 

An  infant  may  bind  himself  by  a  single  bill  ^^  to  pay  for  ne- 
cessaries ;  but  if  he  enters  into  an  ob%ation  with  a  penalty 
such  obligation  may  be  avoided  by  a  plea  of  mfanqf^y  (22) ; 

m  Barnes  ▼.  Hedley,  2  Taunt  184.  o  Aylifife  v.  Archdale,  Cio.  Elti.  9t0' 

n  1  Inst.  172.  a.  RuimU  v.  Lee,  I  Lev.        Moor,  679,  S.  C. 
86. 


(22)  Whether  such  obligation  be  void  or  voidable  appears  to  have 
been  a  vexata  qvuestio.  See  Morning  v.  Knopp,  Cro.  EUz.  700.  Au- 
thorities tending  to  shew  that  it  is  void,  are,  Noy's  Rep.  85.  Ddaoei 
V.  Clare.--Z  Com.  Dig.  163.  (C.  2.)— Bull.  N.  P.  182.  "  If  an  in- 
fant become  indebted  for  necessaries,  atid  give  a  bond  in  a  petialty 
for  the  money,  it  will  not  extinguish  the  simple  contract  debt ;  for 
the  bond  M  void  "  (supposing  such  a  bond  to  have  been  void  at  com- 
mon law,  on  the  ground  of  its  being  manifestly  prejudicia]  to  the 
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but  infiuicy  cannot  be  given  in  evidence  under  the  general 
issue  fum  est  factum^*  Upon  the  principle  which  exempts 
an  infant  from  a  penalty,  it  has  been  hoklen  %  that  plaintiff 
may  recover  in  an  action  for  money  had  and  received,  a  sum, 
which,  while  an  infant,  he  bad  paid  in  advance  towards  the 
purchase  of  a  share  in  defendant's  trade ;  to  be  retained  by 
defendant  as  a  forfeiture,  if  plaintiff  failed  to  fulfil  an  agree- 
ment to  enter  into  partnership  with  the  defendant. 

An  infant  cannot  give  a  security  for  interest' ;  consequently 
to  a  bond  with  a  penalty  conditioned  for  payment  of  interest 
as  well  as  principal,  inmncy  may  be  pleaded  in  bar. 

6.  Payment — Solvit  ad  Diem — Solvit  Post  Diem,  and  Evidence 

thereon. 

Payment.— ^ht  the  common  law,  it  was  a  general  rule,  that 
where  i^i  action  was  grounded  on  a  deed,  the  defendant  could 
avoid  it  by  matter  of  as  high  a  nature  only,  as  by  an  acquit- 
tance under  seal.  Hence  to  debt  on  a  single  bdl,  payment 
merely  without  an  acquittance  could  not  properly  (23)  be 

p  Wbelpdale's  case,  2nd  Res.  5  Rep.    q  Corpe  v.  Oyerton,  10  Bin^h.  852. 
119.  a.  and  new  rules,  ante,  p.  644«        distinguishing  Holmes  ▼.  iilogg>  S 

Taunt.  35. 
r  Fisher  v.  Movbray,  8  Bast,  330. 


infant,  ipuare,  baa  the  stat.  4  Ann.  c.  16.  8.  13,  made  any  alteration 
in  the  law  in  this  respect).  Autborites  tending  to  prove  that  such 
obligation  is  voidable  only,  are,  Edmund^ s  case,  1  Leon,  114. — 2 
Rol.  Abr.  146.  (A.)  4.— Litt.  s.  259.— Perk.  s.  12.— 1  Bl.  Ck)m.  466. 
— Hqfper  v.  Davenant,  as  reported  in  3  Keb.  798,  but  not  as  re- 
ported in  Boll.  N.  P.  155.— Salk.  279.  per  Treby.  C.  J.  This  qnes- 
tion  was  again  agitated  in  Baylis  v.  Dinely,  3  M.  and  S.  477,  where 
it  was  decided  on  special  demurrer,  that  in  debt  on  bond  to  which 
the  defendant  pleaded  infancy,  the  plaintiff  could  not  reply  that  the 
defendant  had  ratified  the  bond  after  he  came  of  age ;  the  court  ob- 
serving, that  the  ratification  must  be  by  an  instrument  of  as  high  a 
nature  as  that  which  created  the  original  obligation.  See  ante,  p. 
130.  Stat.  9  G.  4.  c.  14.  s.  5. 

(23)  In  NtehoFs  case*  5  Rep.  43.  a.  to  debt  on  a  single  \xiii^  the 
defendant  pleaded  payment  without  acquittance,  on  which  issue  was 
joined  and  found  for  the  plaintiff.  It  was  holden,  that,  although 
payment  without  acquittance  was  no  plea,  and  that  issue  was  joined 
on  a  thing  not  material ;  yet  forasmuch  as  there  was  an  issue  joined 
en  an  affirmatiye  and  negative,  which  issue  was  found  for  the  plain- 
tiff, it  was  expressly  hel]^  by  the  statutes  of  jeofails,  32  tl.  8.  c.  30. 
and  18  Eliz.  c.  14. 
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pleaded'*  But  now^  by  stat.  4  Ann.  c.  16.  s.  12,  where  debt 
IS  brought  on  any  single  bill^  if  the  defendant  has  paid  the 
money  due  thereon,  such  payment  may  be  pleaded  in  bar. 

To  debt  on  bond  with  a  condition  for  the  payment  of  mo- 
ney on  a  day  certain,  the  defendant  (hairing  craved  oyer  of 
the  condition,)  might,  even  at  common  law,  have  pleaded 
payment  at  the  day  ^;  because  such  plea  was  in  effect  a  plea 
of  performance  of  the  condition  merely. 

Solvit  ad  diem. — A  plea  of  payment,  from  the  language  of 
the  plea  when  the  pleadings  were  drawn  in  Latin,  has  ob- 
tained the  name  of  a  plea  of  solvit  ad  diem.  This  plea  is  the 
proper  form  of  a  plea,  as  weU  where  the  money  has  been  paid 
be/ore  the  day,  as  where  it  has  been  paid  at  the  day.  Indeed, 
in  the  case  of  a  bond  conditioned  for  payment  at  a  day  cer- 
tain, if  the  money  has  been  paid  be/ore  the  day,  solvit  ad 
diem  is  the  only  proper  plea  ^ ;  for  if  the  defendant,  agreeably 
to  the  fact,  should  plead  payment  be/ore  the  day,  and  issu& 
should  be  joined  thereon,  and  a  verdict  found  for  the  plaintiff, 
and  judgment  accordingly ;  such  judgment  may  be  reversed 
on  error ;  because  there  would  still  remain  a  possibility  that 
the  money  was  paid  at  the  day,  in  which  case  the  plaintiff 
would  not  have  had  any  cause  of  action.  Hence  in  the  case 
of  payment  be/ore  the  day,  the  defendant  must  plead  a  pay- 
ment at  the  day ;  and  then  if  issue  is  joined  thereon,  proof 
of  payment  before  the  day  will  be  sufficient  to  support  the 
defendant's  plea*  (24).  Where  a  bond  is  conditioned  for  the 
payment  of  money  on  or  be/ore  such  a  dayy,  the  defendant 
may  plead  payment  before  the  day,  if  the  fact  be  so ;  and  the 
plaintiff  ought  not  to  demur  to  such  plea,  as  tendering  an 
immaterial  issue  (25).    But  if  to  a  bond  so  conditioned',  the 

t  Doct.  Plac.  107.  Dyer,  222.  b.  S.  C.  in  msag.  See  also 

t  Doct.  pi.  107.  Doctr.  pi.  181. 

u  Holmes  v.  Broket^  Cro.  Jac.  434.  y  Fletcher  v.  HenniDgton,  2  Burr.  944» 

Merril  v.  Josselyn,  10  Mod.   147.  and  1  Bl.  R.  210. 

Jernegan  v.  Harrison,  Str.  317.  z  Tryon  ▼.  Oirter,  Str.  094.    7  Mod. 

z  Bond  Y.  Richardson,  Cro.  Eliz,  142.  231.    Leach's  Ed. 


(24)  "  In  the  case  of  a  bond  conditioned  for  payment  at  a  certain^ 
day,  there  cannot  properly  be  any  legal  performance  of  the  condi- 
tion, but  by  payment  at  the  day.  Payment  before  the  day  may  iH" 
deed  be  given  in  evidence  on  solvit  ad  diem,  but  that  proceeds  upon 
this  notion,  that  the  money  is  considered  as  a  deposit  in  the  hands  of 
the  obligee  nntil  the  day  arrives,  and  then  it  is  actual  payment." — 
Per  Lord  Hardwicke,  C.  J.  in  Try  on  v.  Carter,  7  Mod.  231. 
Leach's  £d. 

< 

,''25)  "  If  no  payment  has  in  fact  been  made,  the  proper  replica^ 
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defendant  pleads  payment  on  the  day,  and  issue  is  joined 
thereon,  and  verdict  for  the  plaintiff,  a  repleader  must  be 
awarded,  as  being  an  immaterial  issue ;  for  such  verdict  does 
not  find  any  breach  of  the.  condition,  because  the  money 
might  have  been  paid  before  the  day,  which  would  have  been 
a  performance  of  the  condition. 

Solvit  post  diem. — ^The  bond  being  forfeited  by  the  non- 
pajrment  of  the  money  on  the  day  mentioned  in  the  condition, 
a  payment  after  the  day  could  not  be  pleaded  at  the  com- 
mon law;  but  by  stat.  4  Ann.  c.  16.  s.  12.  ^^  where  debt  is 
brought  upon  any  bond,  with  a  condition  or  defeasance  to 
make  void  the  same  upon  payment  of  a  lesser  sum  at  a  day 
or  place  certain,  if  the  obUgors,  his  heirs,  executors,  or  ad- 
ministrators have,  be/ore  the  action  brought,  paid  to  the 
obligee,  his  executors,  or  administrators,  the  principal  and 
interest  due  by  the  condition  or  defeasance,  though  such  pay- 
ment was  not  made  strictly  according  to  the  condition  or 
defeasance,  yet  it  may  be  pleaded  in  bar  of  such  action.'^ — 
The  form  of  plea  under  this  statute  (usually  termed  a  plea  of 
solvit  post  diem)  is,  that  the  defendant,  after  the  day  men- 
turned  in  the  condition,  and  before  tfie  commencement  of  the 
plaintiff's  action,  paid  the  money  mentioned  in  the  condition, 
with  interest,  accofdkng  to  the  form  of  the  statute,  kc.  N. 
This  statute  is  confined  to  absolute  payments  ^  Hence  a 
tender  and  refusal  of  principal  and  interest  after  the  day,  and 
before  action  brought,  cannot  be  pleaded. 

By  R.  G.  H.  T.  4  W.  4.  Pleas  founded  on  one  and  the 
same  principal  matter,  but  varied  in  statement,  description, 
or  circumstances  only,  are  not  to  be  allowed.  Ex.  gr.  Pleas 
of  solvit  ad  diem,  and  of  solvit  post  diem,  are  both  pleas  of 
payment,  varied  in  the  circumstance  of  time  only,  and  are  not 
to  be  allowed.  But  pleas  of  payment,  and  of  accord  and 
satisfaction,  or  of  release,  are  ^distinct,  and  are  to  be  allowed. 

Evidence. — ^Formerly,  if  a  bond  had  lain  dormant  for  20 
years,  or  more,  without  payment  of  interest  or  circumstance 
to  account  for  the  acquiescence,  this  was  evidence  sufficient, 
whence  a  jury  might  have  presumed  payment;  now,  by 
Stat  3  &  4  W.  4.  c.  42.  [14th  August,  1833]  s.  3.  all  actions 
of  debt,  upon  any  bond  or  other  specialty,  shall  be  com- 

a  UnderhiU  ▼.  Matthews,  BuU.  N.  P.  171. 


tioQ  in  this  case  is,  that  the  money  was  not  paid  at  the  day  men- 
tioned in  the  plea,  nor  at  any  time  before  or  after  the  making  of  the 
obligation."— Per  Denison,  J.  1  Bl.  R.  210.  and  2  Burr.  945. 
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menced  and  sued  within  ten  years  after  the  end  of  this  pie- 
sent  session^  or  within  20  years  after  the  cause  of  such  action 
or  suit.** 


7.  Rde&ie. 

To  debt  upon  bond^  the  defendant  may  plead  a  release,  by* 
the  plaintiff^  after  the  bond  given  (26).  If  there  are  two  or 
more  obligeev^^  a  release  by  one  will  be  a  bar  to  alL  In 
debt  on  Mnd^  by  several  pkintiffs,  as  trustees  <^^  &c  the  de- 
fendant pleaded  a  release  from  one  of  the  plaintiffs.  On 
demurrer,  the  plea  was  holden  good;  for  the  obligees  only 
had  the  legal  interest,  and  consequently  the  ri^t  to  release ; 
and  a  release  from  the  one  was  a  release  from  &e  olliers.  If 
there  are  two  or  more  obligors,  a  release  to  one  may  be 
pleaded  in  bar  by  the  other,  whe^er  the  bond  be  joint  ^,  or 
joint  and  several®,  for  there  is  but  one  duty  extending  to  all 
the  obligors,  and  therefore  a  discharge  of  one  is  a  dischazge 
of  aU.  It  is  immaterial  whether  the  release  be  bv  deed,  or 
by  operation  of  law  ^(27);  for  where  the  obligee  m  a  joint 
and  several  bond,  made  one  of  two  obligors  his  executor,  who 
administered  and  died,  it  was  holden  s,  that  the  surviving  ob- 
ligor was  discharged ;  for  a  personal  action  once  suspended 
by  the  voluntary  act  of  the  party  entitled  to  it,  is  for  ever  gone 
and  dischaiged.  So  where  the  obligee  in  a  joint  and  several 
bond  made  one  of  two  obligors  his  executor,  wUk  others  \ 

b  2  Rol.  Abr.  410.  1.  47.  g  Dorchester  v.  Webb,  3d  Retolution. 

c  Bayley  v.  Loyd,  M.  T.  12  0. 2.  C.  B.  Sir  W.  Jones,  345. 

7  Mod.  250.    Leach's  edit  h  Cheetbam  v.  Ward,  1  Boa.  and  Pul. 

d  2  Rol.  Abr.  412.  (G.)  pi.  4.  630.  recognized  and  applied  to  a  pro- 

e  lb.  pi.  5.     1  Inst.  232.  a.  missory  note,  indorsed  by  executor 

f  Cheetham  ▼.  Ward,  1  Boa.  and  Pul.  of  payee.    Freakley  v.  Fox,  tf  B.  A: 

630.  C.  130, 


(26)  It  seems  that  if  the  release  has  been  obtained  fraudulently, 
the  special  circumstances  under  which  it  was  given,  and  that  it  was 
obtained  by  fraud,  may  be  replied.  See  a  replication  of  this  kind  in 
Craib  v.  UAeth.  7  T.  R.  670.  n.  (b.)  It  is  worthy  of  remark,  that 
in  Legh  v.  Legh,  1  Bos.  and  Pul.  447.  where  the  obligor,  after 
notice  of  the  bond  having  been  assigned,  took  a  release  from  the 
obligee*  and  pleaded  it  to  an  action  brought  by  the  assignee  in  the 
name  of  the  obligee,  the  court  (exercising,  as  it  should  seem,  an 
equitable  jurisdiction)  set  aside  the  fflea  on  a  summary  application. 

(27)  But  a  release  by  will  is  not  sufficient.  Panoms  v.  Omaxd, 
C.  T.  H.  357. 
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uid  the  obligor  executor  administered ;  it  was  holden,  that 
the  action  was  dischai^ged  as  to  all  the  obligors.    But  if  A. 
and  B.  are  jointly  and  severally  bound  in  an  obligation  to  C, 
and  A.  makes  C.  and  D.  his  executors ;  C.  refuses^  and  D. 
administers,  and  afterwards  C.  makes  D.  his  executor;  D. 
as  executor  of  C.  may  maintain  an  action  on  the  bond  against 
B.  ^ ;  for  when  the  obligor  makes  the  obligee  and  another  exe- 
cutors,  and  the  obligee  refuses,  the  debt  is  not  released  or 
discharged,  and  the  obligee  or  his  executor  may  sue  for  the 
debt  (28).    If  feme  obligee  take  the  obligor  to  husband,  this 
is  a  release  in  law^.    So  if  there  be  two  feme  obligees,  and 
the  one  takes  the  debtor  to  husband^.    The  like  law  is,  if 
two  be  bound  in  an  obligation  to  a  feme  sole,  and  she  takes 
one  of  them  to  husband,  and  the  husband  dies,  the  wife  shall 
not  have  an  action  a£;ainst  the  other  oblifor™.     But  where  a 
man,  on  the  day  of  his  marriage,  gave  a  bond  to  the  woman, 
to  whom  he  was  to  be  married,  by  which  he  stipulated,  that 
his  representatives  should,  within  twelve  months  after  his 
death,  pay  to  his  widow,  or  her  representatives  °,  a  sum  of 
money;  and  the  marriage  took  place,  and  afterwards  the 
husband  died;    whereupon  the  widow  brought  an    action 
against  the  representatives  of  the  husband,  on  the  bond ;  it 
was  holden,  that  the  marriage  did  not  operate  as  a  release  of 
the  debt,  the  bond  not  being  payable  during  the  life-time  of 
the  obligor,  nor  until  twelve  months  aftier  ms  death.    To  a 
plea,  that  plaintiff  by  a  deed  of  release  had  released  one  of 
two  joint  obligors,  the  plaintiff  replied,  that  the  release  was 
given  at  the  request  of  the  defendant,  (the  other  obligor,)  and 
on  the  express  condition,  that  the  release  should  not  operate 
in  his  discharge ;  this  was  holden  ^  bad,  on  the  ground  that  it 
sought  by  the  introduction  of  parol  evidence  to  put  on  an  in- 
strument under  seal^  a  construction  differing  £rom  the  import 
of  that  instrument*    A  covenant  not  to  sue  will  not  operate 
08  a  release  p,  in  its  own  nature,  but  only  by  construction,  to 
avoid  circoity  of  action.    Hence,  if  the  obligee  of  a  bond 

i  Dorchester  ▼.  Webb>  W.  Jones,  345.  n  Milbouni  v.  Ewart,  6  T.  R.  381. 

k  1  iDit.  264.  b.  o  Ck>ckg  t.  Naih,  9  Bingli.  341. 

1  lb.  p  Dean  ▼.  NewhaU»  8  T.  U.  168. 
m21H.  7.30. 


(28)  But  otherwise,  if  the  obligee  administers.  Per  Cur.  S.  C. 
If  a  debtor  make  his  creditor  and  another  person  executors,  and  the 
creditor  neither  proves  the  will  nor  acts  as  executor,  he  may  main- 
tain an  action  against  the  other  for  his  demand  on  the  testator. 
Ramlinsom  v.  Shaw,  3  T.  R.  557. 
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covenant  not  to  sue  one  of  t^^o  joint  and  several  obligors,  and 
if  he  do,  so  that  the  deed  of  covenant  may  be  pleaded  in  bar, 
be  may  still  sue  the  other  obligor  (29). 

Even  in  those  cases  where  a  covenant  not  to  sue  shall  be 
construed  to  enure  as  a  release  to  avoid  circuity  of  action,  the 
covenant  not  to  sue  must  be  a  perpetual  covenant,  that  is^  a 
covenant  not  to  sue  at  all ;  for  a  mere  covenant  not  to  sue 
within  a  particular  time  ^  will  not  have  this  effect.  In  such 
case  the  party  cannot  plead  the  covenant  in  bar,  but  is  put  to 
his  action  of  covenant.  But  if  the  obligee  covenant  not  to 
sue  the  obligor  before  such  a  day%  and  if  he  do j  that  the 
obliffor  shall  plead  this  as  an  acqtdttance,  and  that  the  obli- 
gation shall  be  void,  this  is  a  suspension  of  the  obligation^ 
and  so  by  consequence  a  release.  A  bond  was  conditioned*^ 
that  the  obligor  should  indemnify  the  obligee  firom  all  sums 
the  latter  should  pay  on  account  of  the  obligor ;  before  the 
execution  of  the  bond,  the  following  memorandum  was  in- 
dorsed on  it,  viz.  '^that  the  obligee  hath  given  an  undertaking 
not  to  sue  upon  the  bond  until  after  the  obligor's  death ;''  it 
was  holden,  that  the  memorandum  was  to  be  taken  as  part  of 
the  condition,  and  consequently  that  the  bond  was  payable 
only  by  the  representative  of  the  obligor  after  his  deatii. 

q  Deux  v.  Jefferyes,  Cro.  Eliz.  352.  1     r  1  Rol.  Abr.  939.  L.  pi.  2. 
Rol.  Abr.  1/39.  S.  C.  Ayloff  v.  Scrim-    b   Buigh  v.  Preston,  8  T.  R.  483. 
shire,  1  Show.  46.  Solk.  573.  S.  C. 


(29)  See  Fitzgerald  v.  Trant,  11  Mod.  254.  and  Lacy  v.  Kynaston, 
Holt's  Rep.  178.  1  Lord  Raym.  690.  and  12  Mod.  551.  where 
the  distinction  between  the  covenant  not  to  sue  a  sole  obligor,  and 
one  of  several  obligors  is  taken ;  in  the  latter  report  it  is  said, 
"  A.  is  bound  to  B.,  and  B.  covenants  never  to  put  the  bond  in  suit 
against  A. ;  if  afterwards  B.  will  sue  A.  on  the  bond,  he  niay  plead 
the  covenant  by  way  of  release.  But  if  A.  and  B.  be  jointly  and 
severally  bound  to  C.  in  a  sum  certain,  and  C.  covenant  yriih.  A. 
not  to  sue  him,  that  shall  not  be  a  release  but  a  covenant  only ;  be- 
cause he  covenants  only  not  to  sue  A.  but  does  not  covenant  not  ta 
sue  B. ;  for  the  covenant  is  not  a  release  in  its  nature,  but  only  by 
construction  to  avoid  circuity  of  action;  for  where  he  covenants 
not  to  sue  one,  he  still  has  a  remedy ;  and  then  it  shall  be  construed 
as  a  covenant  and  no  more."  A  covenant  not  to  sue  one  of  two 
joint  debtors  will  not  operate  as  a  release  to  the  other.  Hniton  v^ 
Eyre,  6  Taunt.  289. 


• 
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8.  Set-off, 

At  the  common  law,  if  the  plaintiiF  was  indebted  to  the  de- 
fendant in  as  much  or  even  more  than  the  defendant  owed  to 
him,  yet  the  defendant  had  not  any  method  of  setting  off  such 
debt  in  the  action  brought  by  the  plaintiff  for  the  recovery  of 
his  debt.  To  obviate  this  inconvenience,  and  to  prevent  cir- 
cuity of  action,  or  a  bill  in  equity,  it  was  enacted,  by  stat. 
2  Geo.  2.  c.  22.  s.  13.  (made  perpetual  by  the  8  Geo.  2.  c.  24. 
s.  4.)  that  ^^  where  there  are  mutual  debts  between  the  plain- 
tiff and  defendant ;  or  if  either  party  sue  or  be  sued  as  exe- 
cutor or  administrator,  where  there  are  mutual  debts  between 
the  testator  or  intestate,  and  either  party ;  one  debt  may  be 
set  agunst  the  other,  and  such  matter  may  be  given  in  evi- 
dence upon  the  general  issue,  or  pleaded  in  bar,  as  the  nature 
of  the  case  shifi  require ;  so  as  at  the  time  of  pleading  the 
general  issue,  where  any  such  debt  of  the  plaintiff,  his  tes- 
tator, or  intestate,  is  intended  to  be  insisted  on  in  evidence, 
notice  shall  be  given  of  the  particular  sum  or  debt  so  intended 
to  be  insisted  on,  and  upon  what  account  it  became  due,  or 
otherwise  such  matter  shall  not  be  allowed  in  evidence  on 
such  general  issue.  [But  as  to  notice,  see  operation  of  new 
rules,  ante,  p.  151.] 

Upon  the  construction  of  this  statute  several  questions 
arose :  First,  Whether  a  debt  on  simple  contract  could  be  set 
off  in  common  cases  against  a  specialty  debt  (30)  ?  2ndly,  If 
in  common  cases,  wheUier  they  could  De  so  set  off,  where  an 


(30)  This  qaestion  first  arose  in  Stephens  v.  Lofting ,  M.  6  G.  2. 
C.  B.  8  Vin.  462.  pi.  31,  and  cited  by  Willes,  C.  J.  in  Hutchinson 
V.  Sturges,  Willes,  262,  when  the  court  were  of  opinion  that  a 
simple  contract  debt  could  not  be  pleaded  by  way  of  a  set-off  to  a 
bond.  But  on  error  in  B.  R.  Yorke,  C.  J.  expressed  a  strong  opi- 
nion to  the  contrary ;  Probyn,  J.  concurred  with  the  C.  J. ;  Price,  J. 
doubted,  and  Lee,  J.  did  not  give  any  opinion ;  the  decision,  how- 
ever, of  another  point  (see  post,  n.  (41)  )  rendered  the  determination 
of  this  question  onnecessary  at  that  time.  The  same  question  was 
again  agitated  in  Brown  v.  Holyoak*,  E.  7.  G.  2.  C.  B.  The  case 
was  this :  In  debt  for  rent  f  upon  a  lease  by  indenture,  the  defendant 
pleaded  that  a  greater  sum  was  due  from  the  plaintiff  to  the  defen- 
dant, upon  a  promissory  note ;  after  argument,  judgment  was  given 
for  the  plaintiff,  on  the  ground  that  his  demand  was  equal  to  a  spe- 
cialty, and  that  a  simple  contract  debt  could  not  be  set  off  against  a 

•  Barnes,  290. 

t  By  an  administrator,  8  Vin.  562. 
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e^cecutor  or  administrator  is  plaintiff  (SI)?  and  3dly^  Whe- 
ther, in  the  case  of  a  bond^  the  penalty  was  to  be  considered 
as  the  debt  (32)  ?  To  remove  these  difficulties,  it  was  enacted 
and  declared  by  staL  8  Geo.  2.  c.  24.  s.  5^  that,  by  virtue  of 
^^the  preceding  clause,  mutual  debts  might  be  set  against 
each  other,  either  by  being  pleaded  in  bar,  or  given  in  evi> 
denoe  on  lixe  general  issue,  in  the  manner  therein  mentioned, 
notwithstanding  such  debts  were  deemed  in  law  to  be  of  a 
different  nature;  unless  in  cases  where  ei&er  of  the  said 
debts  should  accrue  by  reason  of  a  penalty  contained  in  any 
bond  or  specialty;  and  in  all  cases,  where  either  the  debt 
for  which  the  action  is  brought,  or  the  debt  intended  to  be 
set  against  the  same,  hath  accrued  by, reason  of  any  such 
penalty,  the  debt  intended  to  be  set  off  shall  be  pleaded  in 
bar;  m  which  plea  shall  be  shewn  how  much  is  due  on 
either  side  (33) ;  and  in  case  the  plaintiff  shall  recover  in  any 

specialty  debt.  On  error  in  B.  R.  the  judgment  of  the  Comt  of 
Common  Fleas  was  reversed  by  Lord  Hardwicke,  C.  J,  and  the 
court,  the  day  after  the  stat.  8  G.  2.  c.  24,  was  passed. 

(31)  In  Ketnys  v.  Betson,  8  Vin.  561,  pi.  30,  and  dted  by 
Willes,  C.  J.  in  Hutchinson  v.  Sturges,  WiUes,  262,  it  was  holden 
in  the  case  of  an  executor,  that  simple  contract  debts  could  not  be 
set  off  against  debts  on  specialties ;  for  the  debts  must  be  of  an  equal 
nature ;  otherwise  such  a  construction  might  occasion  a  devastavit. 
And  in  Joy  v.  Roberts,  in  the  Exchequer,  (cited  by  Willes,  C.  J.  in 
Hutchinson  v.  Sturges,  Willes,  262.)  there  was  the  same  resolution. 

(32)  In  debt  on  a  bond  for  76/.  10».  conditioned  for  the  payment 
of  38/.  the  defendant  pleaded  a  debt  by  simple  contract  of  70/.* 
On  demurrer,  the  question  was,  whether  the  penalty  ^^ere  the  legal 
debt,  so  that  the  money  due  could  not  be  pleaded  against  what  was 
really  due  upon  the  bond.  Judgment  for  iiie  plaintiff  in  C.  B.  On 
error  in  B.  R.  Yorke,  C.  J.  said,  that  the  penalty  of  the  bond  was 
the  legal  debt;  that  one  part  of  the  stat.  2  Geo.  2.  c.  22.  s.  13. 
was  to  be  compared  with  the  other ;  and,  therefore,  if  the  defendant 
(as  he  might  luive  done)  had  pleaded  the  general  issue,  and  given  in 
evidence  part  of  the  plaintiff's  demand,  and  craved  to  have  an  al- 
lowance of  so  much ;  this  would  not  have  aided  him,  for  the  jory 
must  find  the  whole,  or  else  that  it  was  not  the  parties'  deed,  and 
they  could  not  sever  the  debt ;  so,  in  like  manner,  a  lesser  sum  than 
was  demanded  by  the  plaintiff,  that  is,  than  the  penalty,  could  not 
be  pleaded.    Judgement  of  C.  B.  afHrmed. 

(33)  Hence  the  defendant,  in  his  plea,  must  aver  what  is  really 
due;  and  this  averment  has  been  holden  to  be  traversable f,  although 
laid  under  a  videlicet}:. 

«  Stephens  ▼.  Lofting,  6.  R.  M.  7  G.  2.  2  Barnard.  338. 
f  Symmons  ▼.  Knox,  3  T.  R.  65. 
X  Grimwood  v.  barrit,  6  T.  R,  460. 
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such  action^  judgment  shall  be  entered  for  no  more  than 
shall  appear  to  be  due  to  the  plaintifF,  after  one  debt  being 
set  off  against  the  other  as  aforesaid/'    In  debt  upon  a  bail 
bond,  brought  by  the  officer  of  the  palace  court  S  to  whom 
the  defendant  had  given  the  bond  conditioned  for  the  ap- 
pearance of  A.  B.  to  answer  C.  D.  in  a  plea  of  trespass  on 
the  case ;  the  defendant  pleaded,  by  way  of  set-off,  a  greater 
sum  due  to  him  from  the  plaintiff,  by  simple  contract.    On 
demurrer,  the  court  gave  judgment  for  the  plaintiff;  Willes, 
C.  J.  (who  delivered  the  opinion  of  the  court)  observing, 
that  as  this  was  not  a  bond  conditioned  for  the  payment  of 
money,  the  case  was  not  within  the  stat.  8  Geo.  2.^  and 
it  was  not  within  the  stat*  2  Geo.  2,  because  the  plaintiff 
did  not  sue  in  his  own  right,  but  in  the  nature  of  a  trustee 
for  C.  D. ;  that  it  might  as  well  be  said,  that  when  a  person 
sued  as  executor,  the  defendant  might  set  off  a  debt  from 
the  plaintiff  to  the  defendant,  in  his  own  right,  as  that  the 
defendant  could  set  off  in  the  present  case.    He  added, 
however,  that  if  this  had  been  a  bond  to  the  sheriff,  assigned 
over  to  the  party  according  to  the  statute,  the  court  would 
have  thought  otherwise ;  and  that  the  penalty  must  have  been 
considered  as  the  debt,  this  not  being  a  case  within  the  stat. 
8  Geo.  2.    To  debt  on  bond  conditioned  for  the  payment  of 
an  annuity  to  plaintiffs,  defendant  pleaded,  that  a  certain 
sum  only  was  due  to  the  plaintiff  on  account  of  the  annuity, 
and  that  the  plaintiff  was  indebted  to  the  defendant  in  a 
larger  sum  of  money,  for  money  lent,  &c.  which  he  claimed 
to  set  off;  on  demurrer,  it  was  adjudged,  that  this  was  a 
case  within  the  stat.  8  Geo.  2.  c.  24.  s.  5,  and  that  the  de- 
fendant was  entitled  to  set  off  his  debt.    To  a  declaration  in 
debt  by  assignees  of  bankrupt  for  money  received  by  defen- 
dant to  use  of  plaintiff's  assignees,  plea,  that  banhrupt  before 
his  bankruptcy  was  indebted  to  defendant  in  a  greater  stwi 
upon  an  account  stated  between  them,  and  that  defendant 
was  willing  to  allow  plaintiffs  to  set  off  against  such  debt  the 
debt  claimed  in  the  declaration,  was  holden'  ill  on  de- 
piurrer. 

The  following  rules  must  be  attended  to  in  pleading  a  set- 
off:— Uncertain  damages,  or^  an  unliquidated  demand,  can- 
not be  made  the  subject  of  a  set-off  y  (34.)     But  if  two  per- 

t  Hutchinson  ▼.  Stui^ges,  Willes,  261.    y  Hewlett  y.  Strickland,  1  Cowp,  66. 
u  Ck>ltins  ▼.  GoUins,  2  liurr.  820.  Wetgall  t.  Waters,  6  T.  R.  488. 

X  Groom  v.  Mealey,  2  N.  C.  136. 

(34)  "  Debts  to  be  set  off  must  be  sqch  as  an  mdeUtatm  aa* 
sumpfit  will  lie  for/'  Per  Ashhurat,  J.  in  Howlet  v.  Striekkmd, 
Cowp.  56. 
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sons  agree  to  perform  certain  work  in  a  limited  time  ',  or  to 
pay  a  stipulated  suni  weekly^  for  such  time  afterwards  as  it 
should  remain  unfinished,  and  a  bond  is  prepared  in  the  name 
of  both,  but  is  executed  by  one  only,  with  condition  for  the 
due  performance  of  the  work,  or  the  payment  of  the  stipu- 
lated sum  weekly,  such  weekly  payments  are  in  the  nature 
of  hquidated  damages,  and  not  by  way  of  penalty,  and  may 
be  set  off  by  the  obligee  in  an  action  brought  against  him  by 
the  obligor  who  executed.  2ndly,  A  debt  barred  by  the  sta- 
tute of  limitations  cannot  be  set  off^;  for  the  remedy,  by 
way  of  set-off,  was  intended  to  supersede  the  necessity  of  a 
cross  action ;  and  a  debt  barred  by  the  statute  of  limitations 
cannot  be  recovered  by  action.  If  such  debt  be  pleaded,  the 
plaintiff  ought  to  reply  the  statute^.  3dly,  The  debts  sued 
for,  and  intended  to  be  set  off,  must  be  muiualy  and  due  in 
the  same  right  (35).  A  debt  due  to  a  person  in  right  of  his 
wife^,  cannot  be  set  off  in  an  action  against  him  on  his  own 
bond.  Under  the  statutes  of  set-off,  the  court  can  only  take 
notice  of  an  interest  at  law  ^.  As  to  particulars  of  set-off, 
see  ante,  p.  151. 


IV.  Debt  on  Bailnbond—Stat.  23  H.  6.  c.  10.— Assiffnmeni 
of  Bail-bond  under  Stat.  4  Ann.  c.  16. — Declaralion 
by  Assignee — 0/  the  Pleadings ;  Compertdi  ad  Diem 
— Nid  tiel  Record. 

At  common  law,  the  sheriff  was  not  obliged  to  take  bail 
from  a  defendant  arrested  upon  mesne  process,  unless  he  sued 
out  a  writ  of  mainprize;  but,  by  stat.  23  H.  6.  c.  10.  it  was 
enacted,  **  tiiat  sheriffs,  under-sheriffs,  bailiffs  of  franchises, 
and  otiier  bailiffs  (36),  should  let  out  of  prison  all  persons  by 

z  Fletcher  ▼.  Dyche,  2  T.  R.  32.  c  Bull.  N.  P.  178.  cites  Paynter  r, 
a  Per  Willes,  C.  J.  in  Hutchinson  v.        Walker,  C.  fi.  E.  4  Geo.  3. 

Stuifres,  Willes,  2«2,  d  PerLittledale,  J.  Tucker  ▼.  Tucker, 
b  Remingfton  v.  Stevens,  Str.  1271.  4  fi.  &  Ad.  761. 


(35)  See  cases  affordii^  an  illustration  of  this  rule,  under  plea 
of  set-off,  tit.  Assumpsit,  ante,  p.  150. 

(36)  "  This  statute  does  not  authorize  sheriffs*  bailifis  to  take 
obligations  for  the  appearance  of  pereonsi  arretted :  from  the  ex- 
press mention  of  bailiffs  of  franchises,  it  appears  that  those  officers 
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them  arrested  or  being  in  their  custody,  by  force  of  any  writ, 
bill,  or  warrant,  in  any  action  personal  (37)9  or  by  cause  of 
indictment  of  trespass  (38),  upon  reasonable  surety  (39)  of 


only  are  meant,  who  have  the  return  of  process.  When,  therefore* 
the  process  is  directed  to  the  sheriff,  the  indemnity  must  be  to  him." 
Per  Buller,  J.  in  Rogers  v.  Reeves,  1  T.  R.  422.  The  marshal  of 
the  King's  Bench  is  an  officer  within  this  statute,  Bracehridge  v. 
Vaughan,  Cro.  Eliz.  SS, ;  but  the  Serjeant  at  Arms  of  the  House  of 
Commons  is  not.     Norfolk  v.  Elliot,  1  Lev.  209. 

(37) .  Upon  an  attachment  of  privilege,  attachment  upon  a  pro- 
hibition, attachment  in  process  upon  a  penal  statute,  the  sheriff 
may  be  compelled  to  take  bail  by  force  of  this  statute;  but  not 
upon  an  attachment  for  a  contempt,  issuing  out  of  B.  R.*  or  C.  B.f 
or  the  Court  of  Chancery,  for  disobeying  a  subpoena^.  But  although 
the  sheriff  is  not  compellable  to  take  bail  upon  an  attachment  out  of 
Chancery,  yet  he  is  not  prohibited  by  stat.  23  H.  6.  from  doing  so ; 
and  a  bail-bond  so  taken  is  good  at  common  law,  and  may  be  en- 
forced by  the  sheriff.  Morris  v.  Hagward,  6  Taunt.  569.  But 
assignee  thereof  cannot  maintain  action,  it  not  being  within  stat.  of 
4  &  5  Ann.  c.  16.  MeUer  v.  Palfreyman,  4  B.  &  Ad.  146.  In 
Studd  v.  Acton,  it  was  holden  that  the  words  "  by  force  of  any  writ, 
bDl,  or  warrant,  in  any  action  personal,"  were  confined  to  actions  at 
law. 

(38)  The  sheriff  is  not  authorized  §  to  take  a  bond  for  the  appear- 
ance of  persons  arrested  by  him,  under  process  issuing  upon  an  in- 
dictment at  the  quarter  sessions,  for  a  trespass  and  assault ;  because 
at  common  law  the  sheriff  could  not  bail  any  persons  indicted  be- 
fore justices  of  the  peace  ||,  and  this  stat.  of  23  H.  6.  was  not  passed 
to  enable  the  sheriff  to  take  bail  in  cases  where  he  could  not  bail 
before;  but,  in  order  to  compel  him  to  take  bail  in  those  cases, 
where  he  might  have  taken  bail,  and  neglected  so  to  do.  At  com- 
mon law,  the  sheriff  might  have  bailed  persons  indicted  before  him 
at  his  tom^,  and,  consequently,  by  this  statute  he  was  compeUable 
to  bail  such  persons;  but  die  stat.  1  Edw.  4.  c.  2.  having  taken  away 
the  sheriff's  power  of  bailing  in  such  cases^,  the  stat.  23  H.  6.  is  in 
this  respect  rendered  of  none  effect 

(39)  According  to  the  opinion  of  Ashhurst,  J.  in  Rogers  v.  Reeves, 

1  T.  R.  421.  a  security  of  a  lower  nature  than  a  security  by  bond, 
as  a  simple  contract  undertaking,  is  insuificient.  If  the  sheriff  re- 
fuses to  take  bail,  sufficient  sureties  being  tendered,  the  proper  re- 
medy against  him  is  an  action  of  trespass  on  the  case.    Smith  v.  HfiU^ 

2  Mod.  32. 


•  An6n.  1  Str.  470.  Resolved  bv  all  the  judges, 
f  Field  V.  Workhouse,  Comyn's  Kep.  204. 
X  Studd  V.  Acton,  1  H.  61.  468. 
§  Bengough  v.  Rossiter,  4  T.  R.  505. 
II  2  Hawk.  P.  C.  c.  16.  s.  28. 
f  Id.  s.  27. 
YOL.  I.  2  P 
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sufficient  persons,  having  sufficient  within  the  counties  where 
such  persons  are  let  to  bail,  to  keep  their  days  in  such  place 
as  the  said  writs,  bills,  or  warrants,  shall  require ;  persons  in 
ward  by  condemnation,  execution^  capias  uilagaium  or  er- 
communicattimj  surety  of  the  peace,  or  by  special  command- 
ment of  any  justice  excepted.  And  no  sheruBT,  &c.  shall  take, 
or  cause  to  be  taken  or  made,  any  obligation  for  any  cause 
aforesaid,  or  by  colour  of  their  office,  but  only  to  themsekeg, 
of  any  person,  nor  by  any  person,  which  shall  be  in  their 
ward  oy  course  of  law,  but  upon  the  name  of  their  office,  and 
upon  condition  that  the  prisoners  shall  appear  at  the  day  and 
place  contained  in  the  writ,  &c.;  and  if  any  sheriffii,  &c.  take 
any  obligation  in  other  form,  by  colour  of  their  office,  it  shall 
be  void.  The  constant  usage  since  the  passing  this  act  has 
been  for  sheriffs,  and  other  officers,  to  take  a  security  by 
bond^*  Regularly,  this  bond  ought  to  be  taken  with  two  or 
more  sureties,  at  the  least,  the  words  of  the  statute  being 
'^  surety  of  sufficient /t^^oav;'^  and  the  sheriff,  &c.  may  insist 
upon  two  sureties  being  given ;  yet  it  has  been  adjudged^, 
that,  as  the  indemnity  is  for  the  protection  of  the  sheriff,  &c. 
he  may  wave  the  benefit,  and  take  a  bond  with  one  surety  only. 

The  form  of  surety  prescribed  by  the  statute  must  be 
strictly  pursued,  that  is, 

1st,  The  bond  must  be  made  to  the  sheriff  or  other  officer 
himself^.    Hence  a  bond  made  to  the  sheriff^s  bailiff*  la  bad. 

2ndly,  It  must  be  made  to  the  sheriff  or  other  officer  by  the 
name  of  his  office^  and  county.  On  error  in  debt  on  bail- 
bond,  it  was  excepted,  that  it  was  not  shewn,  that  the  bond 
was  to  the  sheriff  oy  the  name  of  his  office.  The  court  were 
of  opinion  that  it  should  so  appeal^ ;  but  they  thought  that 
in  the  present  case  it  did  sufficiently  appear  on  the  whole  de- 
claration, it  being  laid  solvend.  eidem  vicecomiti  et  assiffnatis, 

3dly,  There  must  be  a  condition  to  the  bond;  and  that 
condition  must  be  for  the  iqppearance  of  the  defendant  at  the 
day  and  place  mentioned  in  the  writ,  &c. ;  and  for  that  only. 
Hence,  if  «there  be  not  any  condition^ ;  or  what  amounts  to 
the  same  thing,  if  the  condition  be  impossible,  as  where  the 
condition  is  for  the  appearance  of  the  defendant  at  a  day  past 
when  the  bond  is  made°^ ;  the  bond  is  void.  So  if  any  other 
condition  than  that  prescribed  by  the  statute  is  expressed  in 

f  See  note  (39.)  i  Noel  ▼.  Cooper,  Palm.  378. 

g  Drury's  case,  10  Rep.  100.  b.  101 .  a.  k  Symes  ▼.  Cakes,  Str.  893. 

reco^ised  in  Cotton  v.  Wale,  Cro.  1   Graham  ▼.  Crawshaw,  3  Lcf.  74. 

Bliz.  862.  m  Samuel  ▼.  Evans,  2  T.  R.  6C9. 
h  1  T.  R.  422. 
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iSie  liond :  -as  if  it  be  eonditioiied  ^^  to  put  in  good  bail  for 
the  defendant  at  the  return  of  the  writ,  or  to  surrender  the 
defendant,  or  to  pay  the  debt  and  cost8°/'  it  will  be  bad. 
But  if  the  bond  be  made  to  the  sheriff  by  the  name  of  his 
office^  and  the  condition  expresses  die  time  and  place  of  ap- 
pearance^ B  variance  in  other  respects  will  be  immaterid: 
As  in  the  following  cases;  where  the  writ  was  to  answer 
A.  B.  in  a  plea  of  debt  of  three  hundred  and  twenty  poundSy 
and  the  condition  of  the  bond  was  to  appear  to  answer  A.  B. 
in  a  plea  of  debt<^.  Where  the  writ  was  to  answer  in  a  plea 
qf  trespoMSj  and  the  condition  was  to  ajq>ear  to  answer  ge- 
nerally^ without  saying  m  what  action;  the  court  held  the 
bond  good :  because  no  other  action  shall  be  intended ;  and 
the  statute  only  requires  the  bond  to  be  conditioned  for  an 
appearance,  and  die  woids  ^^  to  answer,  &c.''  are  surplusage?, 
IVhere  the  writ  was  to  appear  before  otir  lord  the  king,  at 
Westminster,  and  the  condition  was  to  appear  before  his 
majesty's  justices  of  the  bench,  at  Westmmster^;  it » was 
holden  sufficient  (40).  Where  the  writ  was  to  answer  in  a 
plea  of  trespasKr,  and  ako  to  a  bill  of  100/.  of  debt,  and  the 
condition  was  to  answer  in  a  plea  of  trespass  of  100/. ;  the 
Tarianoe  was  holden  to  be  immaterial'.  Where  the  original 
writ  was  to  answer  in  a  plea  of  tresspass,  an  the  eaee,  on  pro- 
misee ;  and  the  condition  was  to  answer  in  a  plea  of  trespass : 
the  bond  was  holden  to  be  good^.  Where  the  writ  was  to 
answer  of  a  plea  of  treajMiss,  and  also  to  a  bill  of  the  said 
John;  and  the  condition  was  to  answer  of  a  plea  of  trespass, 
and  ako  to  a  bill,  (omittbag  the  words  ^*  of  tne  said  John,'') 
it  was  holden  an  immatenal  variance^.  Where  the  process 
was  to  appear  before  the  barons;  and  the  condition  was  to 
appear  in  the  office  of  pleas  in  the  Court  of  Elzchequer,  at 
Westminster ;  it  was  holden  well  enough^.  Where  the  pro- 
cess was  in  an  action  of  trover;  and  the  condition  was  to 
appear  to  answer  of  a  plea  of  trespass  on  the  case  on  pro- 

n  Itogen  ▼.  Reeves,  1  T.  R.  418.  r  Cudwell  ▼.  Dunkin,  T.  Jones,  137. 
o  ViUiers  v.  Hastings,  Cro.  Jac.  286.  2  Show.  51.  S.  C. 

p  Kirkebridge  ▼.  Wilson,  2  L^uJL23.  t  Owen  ▼.  Nail,  <  T.  R.  702. 

q  Kirbride  v.  Dyke,  2  Lev.  JUSc  T.  t  Rench  v.  Bretton,  10  Mod.  327. 

Jones,  46.  u  Philips  v.  Philips,  cited  2  8tr.  1 156. 


(40)  it  appears  fvom  Levinz*8  feport  of  this  case,  that  the  de- 
fendant brought  a  writ  of  error  in  the  Elzchequer  Chamber,  and 
that  it  was  argued  again,  and  the  majority  of  the  judges  were  for 
affirming  the  judgment.  But  North,  C.  J.  being  strongly  against  it, 
it  vas  adjourned. 
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mises ;  the  bond  was  adjudged  sufficient,  on  the  ground  tba^ 
the  words,  **  to  answer,  &c/'  were  only  surplusage,  and 
might  be  rejected*.  Where  the  original  was  returnable  be- 
fore our  lord  the  king,  wheresoever,  &c. ;  and  the  words^ 
*^  wheresoever,  &c/*  were  omitted  in  the  bail-bond ;  and  it 
was  objected^,  that  by  the  statute,  the  sheriff  could  not  take 
any  bond  but  such  as  corresponded  with  the  writ,  whereas 
this  might  be  to  compel  an  appearance  out  of  England,  if 
the  king  should  happen  to  be  so :  but  the  court  said,  that  it 
was  sufficient  in  these  bonds  to  state  in  substance  the  design 
of  the  writ ;  and  they  would  understand,  that  by  appearing 
before  the  king,  was  meant  before  the  king  in  his  court,  and 
not  before  the  king  in  person.  So  where  the  writ  was  to  ap- 
pear, on  a  general  return  day,  before  the  king  wheresoever  he 
should  then  be  in  England*,  and  the  bond  was  conditioned 
for  the  appearance  of  the  party  before  the  king,  at  ^6!^/- 
minster,  at  the  day  named  in  the  writ;  the  variance  was 
holden  to  be  immaterial ;  Lord  EUenborough,  C.  J.  observ-  , 

ing,  that  Westminster,  according  to  the  common  understand-  I 

ing  of  every  body  at  this  day,  (considering  that  the  Court  of 
King's  Bench  had  been  invariably  held  there  for  many 
centuries,  except  only  when  it  was  removed  for  a  short  period 
to  Oxford,  in  1665,)  was  the  place  meant  by  the  more  gene* 
ral  description  in  the  writ ;  and  that  the  variance  in  this  case 
was  certainly  not  greater  than  that  in  the  preceding  case  of 
Shuttleworth  v.  PUkmgton, 

An  executor  brought  debt  in  the  debet  and  detinet^  upon 
an  assignment  of  a  bail-bond,  for  appearance  to  a  bill  of 
Middlesex,  and  to  answer  the  plaintiff  of  a  plea  of  trespass, 
ac  etiam  bilUe  querentis  ut  executoris  I.  S.pro.  1500/.  de  de- 
6ito  secundum  consuetudinem  curue  nostra  coram  nobis  exhi- 
bend.  On  demurrer,  it  was  contended,  that  this  action 
ought  to  have  pursued  the  original  action,  and  to  have  been 
brought  in  the  detinet  only.  But  the  court  gave  judgment 
for  the  plaintiff,  Parker,  C.  J.  observing,  *^  The  condition  of 
the  bond  is  to  appear,  in  the  first  place,  to  answer  the 
plaintiff  in  an  action  of  trespass  in  his  own  right,  and  then 
secundum  consuetud,  cur,  to  answer  the  bill  in  debt  as  execu- 
tor, for  this  court  has  not  jurisdiction  in  debt  originally ;  but 
in  whatever  county  the  court  is  sitting  you  may  have  a  bill 
in  trespass ;  and,  when  the  party  is  brought  in,  a  biU  may 

X  Dayenport  v.  Parker,  Fort.  368.  z  Jones  ▼.  Stordy,  0  East,  65. 

y  Shuttleworth  v.  Pilkington,  2  Str.    a.Brumfield  v.  Lander,  B.  R.  H.  \% 

.     1 156.  7  Mod.  326  Leach's  Ed.  cited        Ann.  MS. 

by  Buller,  J.  in  King  ▼•  Pippett,  1  ^ 

T.  K.  240, 
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be  exhibited  against  him  iii  any  other  action ;  for^  being  in 
custody  of  the  marshal  of  the  supreme  court,  he  shall  answer 
to  aU  matters  there ;  so  that  this  bond  is  also  a  security  for 
his  appearance  in  the  action  of  trespass,  which  is  in  the 
plaintiff's  own  right,  and  may  be  insisted  on  as  well  as  the 
bill  in  debt,  ergo,  the  action  well  brought  in  the  debet  and 
detinet.  This  action  is  in  loco  of  the  sheriff.  If  the  sheriff 
does  not  comply  with  the  injunctions  of  the  statute,  and, 
without  the  plaintiff's  consent,  takes  a  security  of  a  different 
kind  than  that  described  therein ;  the  courts  will  not  afford 
him  any  relief,  nor  interpose  in  his  favour,  for  the  purpose  of 
enforcing  such  security,  on  the  ground  of  his  having  been 
guilty  of  a  breach  of  his  duty. 

Hence  where  a  sheriff^ b  officer^  took  an  undertaking  from 
the  defendant's  attorney,  instead  of  a  bail-bond,  for  die  ap* 
.  pearance  of  the  defendant,  and  bail  above  was  not  duly  put 
in,  and  an  action  for  an  escape  was  brought  against  the 
sheriff,  the  court  would  not  relieve  him,  by  permitting  him 
to  put  in  and  justify  bail  afterwards ;  although  he  offered  to 
pay  the  costs  of  the  action  brought  against  him.  So  where 
the  defendant's  attorney  gave  the  sheriff's  officer  an  under- 
taking<^  that  he  would  give  the  sheriff  a  bail-bond  in  due 
time,  which  he  afterwards  neglected  to  do,  and  the  plaintiff 
recovered  against  the  sheriff  for  the  escape ;  the  court  reftised 
to  proceed  summarily  against  the.  attorney,  to  make  him  pay 
the  debt  and  costs,  for  his  breach  of  faith,  on  the  ground  that 
the  undertaking  was  illegal  (41).  The  statute  23  H.  6.  c.  10. 
is  a  general  law^,  of  which  the  king's  courts  will  take  cogni- 
zance, although  it  is  not  pleaded  (42). 

b  Puller  ▼.  Prest,  7  T.  R.  109.  d  Samuel  v.  Evans,  2  T.  R.  569. 

c  Sedgworth  v.  Spicer,  4  East,  568. 


(41)  It  is  to  be  observed,  that  the  provisions  of  this  statute  are 
confined  to  securities  given  to  the  sheriff  or  other  officer.  Hence 
bonds  given  to  the  plamtiff  are  not  within  the  statute  * ;  and  conse- 
quently may  be  taken  in  a  different  form  than  that  prescribed  by  the 
statute  t*  So,  also,  undertakings  ^ven  by  the  defendant  or  his  at- 
torney, to  the  plaintiff  or  his  attorney,  for  the  appearance  of  the 
defendant,  are  valid,  and  may  be  enforced  by  attachment. 

(42)  This  statute  was  formerly  considered  as  a  private  law.  But 
in  Samuel  v.  Evans,  which  finaUy  decided  that  it  was  a  public  law, 
it  was  observed,  that  whatever  might  have  been  the  law  before  the- 
statute  of  Queen  Ann,  the  case  of  Saxby  v.  KirkusX  had  removed  all 

*  Raven  v.  Stockdale,  Gouldsb.  66.  agreed  in  Leech  v.  Davys,  Aleyn,  58. 
t  Hall  ▼.  fiarter,  2  Mod.  304.  per  Buller,  J.  Rogers  v.  Reeves,  1  T.  R.  422. 
J  Bull.  N.T>.  224. 


587  DEBT. 

Ab  to  tbe  manner  of  pkading,  so  as  to  take  advantage  of 
this  statute,  it  will  be  proper  to  remark,  that  the  special  mat- 
ter, which  brings  the  case  within  the  statute,  must  appear  by 
some  means  or  other  upon  the  record :  if  it  be  shewn  on  the 
declaration,  it  need  not  be  pleaded®.  So  if  it  appear  on  crav- 
ing oyer  of  the  bond,  the  defendant  may  demur  without  « 
shewing  the  special  matter^.  In  short  it  is  soffident  if  it 
appears  on  any  part  of  the  record. 

If  the  defendant  does  not  appear  at  the  return  of  the  pro* 
eess,  according  to  the  condition  of  the  bail-bond,  that  is,  if 
he  does  not  put  in  and  perfect  bail  shove  in  due  times,  the 
bail-bond  is  forfeited,  and  the  plaintiff  may  take  an  assign- 
ment of  it.  This  course  is  usually  pursued,  if  the  bail  below 
are  sufEcient*  Before  the  statute  for  the  amendment  of  the 
law  4  and  5  Ann.  c.  16.  the  sheriff  was  not  compellable  to 
assign  the  bail-bond,  though  if  he  had  not  assigned  it,  the 
court  would  have  amerced  him.  Another  mischief  at  com- 
mon law  was,  that  after  an  assignment  of  the  bail-bond,  the 
action  thereupon  must  have  been  brought  in  the  name  of  the 
sheriff,  who  might  have  released  the  obligor^,  and  thereby  t 

driven  the  plaintiff  into  s  court  of  equity.  To  remedy  these 
inconveniences,  it  was  enacted,  by  stat.  4  and  5  Ann.  c  16. 
s.  20.  ^*  that  if  any  person  shall  be  arrested  by  any  writ,  bill,  r 

or  process,  issuing  out  of  any  of  the  king's  courts  of  record 
at  Westminster,  at  the  suit  of  any  common  person,  and  the 
sheriff,  or  other  officer,  takes  bad  from  such  person,  the 
sheriff  (43),  or  other  officer,  at  the  request  and  costs  of  the 

e  Id.  f  Harriion  v.  Dalies,  5  Burr.  2683. 

f  Per  Buller^  J.  in  S%muel  v«  Kvansy  2    h  Shipley  v.  Craister,  2  Ventr.  131. 
T.  R.  576. 


doubt:  for  the  court  there  said^ though  the  23  H.  6.  c.  10.  were  a 
private  law,  yet  the  statute  4  and  5  Ann.  havifig  enabled  the  sheriff 
to  assign  such  bond,  the  court  must  take  notice  of  the  law  that 
enables  him  to  take  such  bond.  See  Benson  v.  Welhy,  2  Saand. 
155.  a.  n.  (4). 

(43)  In  the  case  of  Kitson  v.  Fagg,  1  Str.  €0.  (for  the  argument 
in  this  case,  see  10  Mod.  288.)  the  question  being,  whether  a  bail- 
bond  was  weU  assigned  by  an  under-sheriff's  eierk  ?  Parker,  C.  J. 
said,  that  he  had  the  advice  of  all  his  brethren ;  and  they  were  of 
opinion,  that  an  under-sheriff  might  assign  a  bail-bond  in  die  name 
of  the  high-sheriff,  it  having  been  the  constant  practice  ever  since 
the  stat.  4  and  5  Ann.,  but  that  if  the  assignment  was  neither  by  the 
sheriff,  nor  his  under-sheriff,  as  in  this  case,  it  would  not  be  good. 
1&  debt  on  a  bail-bond,,  defendant  pleaded  that  there  #as  not  any 
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pledntiiF  in  such  action  or  guit,  or  Kis  lawful  attorney^  shall  (44) 
assign  to  the  plaintiff  in  such  action  the  bail-bond^  or  other 
security  taken  from  such  bail,  by  indorsing  the  same,  and  at- 
testing it  under  his  hand  and  seal,  in  the  presence  of  two  or 
more  credible  witnesses,  (45)  which  may  be  done  without  any 
stamp,  provided  the  assignment  so  indorsed  be  duly  stamped 
before  any  action  brought  thereupon :  and  if  the  bail-bond 
or  assignment,  or  other  security  taken  for  bail,  be  forfeited, 
the  pliuntiff  in  such  action,  after  such  assignment  made,  may 
bring  an  action  thereupon,  in  his  own  name ;  and  the  court, 
where  the  action  is  brought,  may,  by  rule  of  the  same  court, 
give  such  relief  to  the  plaintiff  and  defendant  in  the  original 
action,  and  to  the  bail,  as  is  agreeable  to  justice,  and  such  rule 
shall  have  the  effect  of  a  defeasance  to  the  bajl-bond.'^    By 
s.  24.  it  is  provided,  ^^  that  this  act  shall  extend  to  all  courts 
of  record  within  this  Idngdom/'    But  it  does  not  apply  to 
proceedings  in  equity  ^     Formerly,  although  by  this  statute 
the  court  where  the  action  was  brought,  on  the  bail-bond, 
was  expressly  autliorised  to  exercise  an  equitable  jurisdiction, 
yet,  upon  the  supposition  that  every  other  court,  except  that 
where  the  original  action  was  brought,  was  incompetent  to 
exercise  that  jurisdiction,  it  was  holden,  that  an  action  on  the 
bail-bond,  whether  brought  by  the  assignee^  or  the  officer^, 
must  be  brought  in  that  court,  where  the  original  action  was 
commenced ;  advantage,  however,  coidd  not  be  taken  of  the 

i  Meller  ir.  Pairreyman,  4  B.  ft  Ad.  1  Donatty  v.  Barclay,  8  T.  R.  152.  but 

146.  see  Newman  v.  Pawdtt,  1  H.  Bl.  631 , 

k  Chesterton  v.  Middlehunt,  1  Burr.  C.  B.  contra,  as  to  sheriff,  that  he 

642.    Walton  v.  Bent,  3  Burr.  1923.  may  sue  in  a  different  court. 

Morris  y.  Rees,  2  Bl.  Rep.  836.  and 

3  Wils.  346. 


assignment  of  the  bond  by  sheriff  or  under-sho-iff.  It  appeared  in 
evidence,  that  the  bond  haid  been  assigned  to  the  plaintiff  by  one  of 
the  under-sheriff's  clerks.  The  preceding  case  of  Kitson  v.  Fagg, 
was  cited  as  an  authority  to  shew^  that  this  was  not  a  good  assign- 
ment. But  Lord  Mansfield,  C.  J.  was  clearly  of  opinion,  that  the 
seal  to  the  assignment,  being  the  seal  of  office,  was  sufficient  to  give 
it  validity,  whoever  had  signed  it.  Harris  v.  Ashby,  London  Sit- 
tings, M.  T.  1756.  MSS. 

(44)  If  the  sheriff  refuses  to  assign  the  bail-bond,  it  seems  that  an 
action  on  the  case  will  lie  against  him  for  breach  of  duty  imposed  by 
the  statute. 

(45)  The  witnesses  must  be  disinterested  persons,  and  different 
from  either  the  assignor  or  assignee.  White  v.  Barrack,  1  M,  &  W. 
424. 
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action  having  been  brought  in  a  wronff  court,  upon  the  plea 
of  rum  est  factum "» ;  but  now  by  R.  G.  H.  T,  2  W.  4.  28. 
the  sheriff  hiniself  may  sue  in  any  court ;  but  the  assignee 
must  still  as  formerly  bring  his  action  in  the  same  court  from 
which  the  process  issued^  upon  which  the  bond  was  taken. 
Jervis's  New  Rules,  p.  49.  n.  (c). 

The  assignment  may  be  stated  in  the  declaration  to  have 
been  made  in  a  different  county  from  that  in  which  the  bail- 
bond  was  given,  and  the  venue  may  be  laid  in  the  county  in 
which  the  assignment  is  stated  to  have  been  made,  agreeably 
to  the  rule,  that  where  matter  in  one  county  is  dependent  on 
matter  in  another  county,  the  plaintiff  may  lay  his  action  in 
either.  Debt  upon  a  bail-bond;  and  pit.  declares  that  he 
sued  out  a  writ  directed  to  the  sheriff  of  Surrey  «*,  &c.  who 
took  a  bail-bond,  which  he  afterwards  assigned  to  the  plaintiff 
at  London,  where  the  action  was  brought  Demurrer,  on 
the  ground  that  the  action  was  founded  on  the  bond  entered 
into  by  the  bail,  and  that  being  laid  to  be  done  in  Surrey, 
the  action  should  have  been  &ere;  but  judgment  for  the 
phdntiff. 

It  is  sufficient  for  the  plauitiff  to  state  in  his  declaration  % 
that  the  sheriff  assigned  the  bond  to  him  according  to  the 
form  of  the  statute,  without  adding,  that  ^'  the  assignment  was 
tmder  the  hand  and  seal  of  the  sheriff;''  and  the  defendant 
may  plead,  that  he  did  not  assign,  ^c.  according  to  the  form 
of  the  statute,  and  the  plaintiff  may  tender  an  issue  thereon 
in  those  words,  on  which  he  must  prove  that  the  assignment 
was  according  to  the  statute,  under  the  hand  and  seal  of  the 
sheriff.  So,  though  fJhe  statute  requires  the  indorsement  to 
be  piade  by  the  sheriff  in  the  presence  of  two  witnesses,  yet  it 
does  not  require  the  names  of  the  witnesses  to  be  set  forth  in 
the  declaration,  and,  consequently,  if  they  are  omitted,  the 
omission  will  be  holden  immaterial  p.  So  if  it  is  averred  in  the 
declaration,  that  the  sheriff  assigned  the  bail-bond  by  indorse- 
ment upon  the  said  writing  obligatory,  and  attested  it  under 
his  hand  and  seal,  in  the  presence  of  two  credible  witnesses  % 
or  if  it  be  averred,  that  the  assignment  was  made  in  the  pre- 
sence of  two  credible  witnesses'",  it  is  sufficient  without  aver- 

m  Wright  y.  Walmsley,  2  Campb.  :)96.  q  Leafe  v.  Box,  1  Wils.  121. 

n  Greffson  v.  Heather.  Str.  727.  and  r  RoUison  ▼.  Taylor,  13  G.  1.  proba- 

Lord  Raym.  1445.   Norcroft  ▼.  Mat-  bly  the  S.  C.  with  Robinaon  ▼.  Tay- 

thewi,  13  G.  1.  S.  P.  on  Uie  authority  lor,  Fort.  366.  though  this  point  ia 

of  Gregson  v.  Heather.  not  mentioned  in  that  report,)  dted 

o  Bawaon  ▼.  Papworth,  Willei's  Rep.  by  Wright,  J.  in  Leafe  ▼.  Bok^  I 

408.  Will.  122. 

p  Robinson  v.  Taylor,  Fort.  386. 
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ring  diat  the  indorsement  was  attested  by  two  credible  wit- 
nesses. Kprofert  in  curid  of  the  assignment  is  not  necessary; 
because  the  assignment  is  not  by  deed  "•  The  assignment  is 
good  \  though  t£e  sheriff  be  out  of  office ;  the  act  does  not 
say  it  shall  be  done  during  the  shrievalty. 

It  is  not  necessary  to  state  in  the  declaration,  that  the  de- 
fendant in  the  original  action  was  arrested  ^^  nor  if  stated  is  it 
traversable  ^.  'Neither  is  it  necessary  to  state,  that  the  debt 
was  sworn  to  by  the  plaintiff,  nor  that  the  siun  sworn  to  was 
indorsed  on  the  writ,  such  omission  having  been  sanctioned 
by  a  series  of  precedents  7.  Bail  to  the  sheriff  are  liable  to 
the  plaintiff's  whole  debt  (without  regard  to  the  sum  sworn 
to,)  and  costs,  to  the  extent  of  the  penalty  of  the  bail-bond '• 
Affcer  a  defendant  has  been  dischaiged  out  of  custody  upon 
the  bail-bond  being  given  %  it  is  neither  in  the  power  of  the 
bail  to  render  him,  or  of  the  party  to  surrender  nimself  again 
into  the  custody  of  the  sheriff  before  the  return  of  the  writ 
without  the  consent  of  the  latter.  But  the  sheriff  mav,  if  he 
pleases,  accept  the  surrender  of  the  party,  who  is  willing  to 
return  into  his  custody,  before  the  return  of  the  writ.  And, 
if  the  sheriff  consents  to  do  so,  and  by  virtue  of  such  sur- 
render has  the  defendant  in  his  custody  at  the  return  of  the 
writ  (47),  the  court  will  then  consider  it  as  if  no  bail-bond 
had  been  given:  and  consequently,  under  these  circum- 
stances, an  action  cannot  be  maintained  against  the  sheriff 
for  not  assigning  the  bail-bond  ^ ;  nor  can  ne  be  proceeded 
against  for  not  bringing  in  the  body,  although  upon  being 
ruled  to  return  the  writ,  he  returned  cqn  corpus  ®. 

Pleadings, — To  an  action  of  debt  by  the  assignees  .6f  the 
sheriff  upon  a  bail-bond,  non  est  /actum  may  be  pleaded.  If 
issue  be  joined  on  nan  est  factum^  the  only  proof  required  on 

■  Leafe  ▼.  Box,  1  Will.  121.  y  Whiskard  v.  Wilder,  1  Burr.  330. 

t  Hays  ▼.  Manning,  B.  R.  E.  B  G.  1,        (46). 

Seijt  Hill's  MSS.  vol.  29,  p.  68.  z  Stevenson  ▼.  Omeron,  8  T.  R.  28. 

u  Watkins  ▼.  Parry,  Str.  444.  a  Hamilton  v.  Wilson,  I  East,  383. 

z  Haley  v.  Fitzgerald,  Str.  643.  b  Stamper  ▼.  Milboume,  7  T.  R.  122. 

c  Jones  V.  Lander,  6  T.  li.  753. 


(46)  See  the  remarks  of  Sir  J*  Mansfield  on  this  case  in  HUl  v. 
Heale,  2  B.  and  P.  N.  R.  201. 

(47)  The  P&rty  will  not  be  considered  aa  legally  in  the  custody  of 
the  sheriff  from  the  mere  circumstance  of  the  sheriff's  having  re* 
ceived  notice  of  the  surrender;  theremust  be  an  assent  on  the  part  of 
the  sheriff  to  the  surrender.     1  East's  R.  383. 
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the  part  of  the  pbiintiff  (supposing  there  is  not  any  other 
plea,)  is  proof  of  the  execution  of  the  bail-bond  by  the  de- 
fenduit  ^ ;  for  Ihe  plea  of  non  est /actum  does  not  put  in  issue 
any  other  allegation  in  the  declaration ;  consequently,  in  such 
case,  it  is  not  necessary  to  prove  the  writ,  assignment  by  the 
sheriff,  &c.  Debt  on  a  bail-bond  given  upon  an  arrest  in  in- 
ferior court  ^ ;  the  defendant  pleads,  that  before  the  day  of 
appearance  mentioned  in  the  condition,  he  was  rendered  to 
the  gaoler  there,  and  there  continued  till  a  supersedeas  came: 
upon  demurrer  the  plea  was  holden  good. 

In  an  action'  by  the  sheriff  on  a  bail-b(md,  the  bound 
bailiff  who  made  the  caption  is  a  competent  witness  to  prove 
the  execution  of  die  bond,  if  the  defendant,  knowing  his 
situation,  asked  him  to  become  attesting  witness. 

Comperuit  ad  Diem. — In  debt  on  bail-bond,  the  defendant 
having  craved  oyer  of  the  condition,  may  plead  (48)  an  ap- 
pearance at  the  day  therein  mentioned,  according  to  the  form 
and  effect  of  the  condition,  concluding  with  ^^  and  this  he  is 
ready  to  certify  by  the  record  of  the  appearance  f*  for  the  ap- 
pearance being  entered  of  record  is  not  triable  by  jury,  but 
by  the  record  ^,  This  plea  is  termed  a  plea  of  compendt  ad 
diem.  If  the  M)pearance  is  not  entered  of  record,  the  bond 
is  forfeited^.  To  the  plea  of  compertdt  ad  diem  the  phuntiff 
may  reply  nul  tiel  record,  viz.  that  there  is  not  any  such  re- 
cord of  the  appearance  (49).  When  the  record  is  of  the 
same  coiut^,  this  replication  ought  to  conclude  with  giving  a 
day  to  the  defendant.  This  constitutes  a  complete  issue  of 
fact ;  and  if  in  this  case  the  defendant  should  demur  to  the 
replication,  the  plaintiff  need  not  join  in  demurrer ;  but  if  the 
record  is  not  produced  at  the  day,  the  plaintiff  may  sign 

d  Hutchinson  v.  Kearns,  C.  6.  London  g  Bret  y.  Sbeppard,  1  Leon.  90. 

Sittings,  Trin.  T.  60  G.  3.    Sir  J.  b  Cocbet  ▼.  Cook,  Cro.  Bliz.  (460). 

Mansfield,  C  J.  MS.  and  new  rules,  i  Cremer  v.  Wickett,  Ld.  Raym.  6^0. 

e  Pawling  v.  Ludlow,  2  Show.  443.  and  Caith.  5 17.  recognised  in  Jackson 

3  Mod.  87.  S.  C.  V.  Wickes,  7  Taunt  30. 
f  Honey  wood  ▼.  Peacock,  3  Gampb. 

196. 


(48)  See  the  form  of  thiB  plea  of  an  appearance  in  B.  R.  Teb- 
butt,  ats.  Powle,  Lill.  Entr.  498,  and  a  similar  precedent,  p.  114. 
For  the  form  of  plea  of  an  appearance  in  C.  B.  see  the  same  book, 
p.  479. 

(49)  For  forms  of  this  replication,  see  LiUy's  Entries,  p.  1 14^480, 
498.  . 
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judgment '^.  When  the  record  is  of  another  courl\  the  re- 
plication ought  to  conclude  with  a  verification,  and  a  prayer 
of  judgment  (50) ;  the  defendant  thereupon  rejoins,  '^  there  \9 
such  a  record  ;^'  and  the  court  gives  him  a  day  to  bring  it  in. 
If  the  record  is  not  brought  into  court  on  the  day,  judgment 
of  &ilure  of  record  is  given  (51).  To  an  action  of  debt  on  a 
bail-bond  to  the  plaintifiis  ^y  as  sheriff  of  Middlesex,  the  de- 
fendant pleaded^  that  the  action  was  brought  by  the  plain- 
tiffs, for  the  benefit  of,  and  as  trustee  for,  J.  S.  (the  sheriff's 
officer)  by  whom  the  defendant  had  been  arrested,  and  to 
whom  the  defendant,  after  the  return  of  the  writ,  but  before 
the  sheriff  had  been  ruled  to  return  the  same,  paid  the  debt 
and  costs,  which  J.  S.  accepted  in  full  satisfaction  of  the 
bond ;  and  that  if  any  damage  had  accrued  for  defaidt  of  the 
defendant's  appearance,  according  to  the  condition  of  the 
bond^  it  was  occasioned  by  the  default  of  the  sheriff's  officer 
not  paying  over  the  debt  and  costs  to  the  plaintiff  in  the 
action,  which  w^uld  have  been  accepted  by  such  plaintiff. 
On  special  demurrer,  the  case  of  Bottondey  v.  Brook "  was 
cited  in  support  of  the  plea,  to  shew  that  to  debt  on  bond 
the  defendaiiit  might  plead,  that  it  was  given  to  the  plaintiff 
in  trust  for  another ;  so  as  to  let  the  defendant  into  a  defence 
which  he  might  have  against  the  cestui  que  trust.  The 
court,  however,  were  of  opinion  that  the  plea  was  bad ;  Lord 
EUenborough,  C.  J.  observing,  that  as  the  officer  could  not 
have  released  the  bond,  he  could  not  accept  any  thing  in 
satisfaction  of  it ;  and  further,  that  it  was  not  alleged  that 
the  bond  was  ori^nally  given  to  the  sheriff  in  trust  for  the 
officer ;  nor  did  it  appear,  how  he  afterwards  came  to  have 
any  equitable  interest  in  it;  consequently  this  was  not  brought 
within  the  case  cited.  Lawrence,  J.  adopting  the  remark  of 
BuUer,  J.  in  DoneUy  v.  Dunn  (52)  animadverted  on  the  plea, 
as  being  an  attempt  to  set  up  matter  as  a  legal  defence,  which 
was  nothing  more  than  an  equitable  practice  of  the  court  in 
exercising  a  summary  jurisdiction  over  its  officers. 

k  Tipping  v.  Johnson,  2  B.  and  P.  303.  m  Scboley  and  Domville  v.  Mearns, 
1  i^andford  v.  Rogers,  2  Wils.  113.  «        7  East,  I4S. 

T.  R.  443.  S.  C.  See  new  rule,  post,  n  M.  32  G.  3.  C  B.  cited  in  Winch  ▼. 

under  Debt  on  Judgment  Keeley,  i  T.  R.  621. 


(50)  See  the  form,  1  Saund.  92. 

(51)  See  the  form,  1  Saund.  92.  n.  (3). 

(52)  2  B.  and  P.  47,  where  it  was  decided,  that  hail  could  not 
plead  the  bankruptcy  and  certificate  of  their  principal  in  their  own 
discharge. 
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By  R.  O.  fl.  T.  2  W.  4.  29.  In  all  cases  where  the  bail- 
bond  shall  be  directed  to  stand  as  a  security,  the  plaintiflr 
shall  be  at  liberty  to  sign  judgment  upon  it.  30.  Proceed- 
ings may  be  stayed  on  payment  of  costs  in  one  action,  unless 
sifiicient  reason  be  shewn  for  proceeding  in  more.  See  Key 
y.  Hilly  2  B.  &  A.  598.  where  before  the  new  rule  the  court 
did  so  stay  the  proceedings,  Abbott,  C.  J.  dissentiente. 


V.  Debt  on  Bond,  with  Condition  to  perform  Covenants — 
Assigning  Breaches  under  stat.  8  ^  9  fF.  3.  c.  11.  *.  8. 

At  common  law,  it  was  usual  for  the  obligee  of  a  bond, 
with  a  penalty  conditioned  for  the  performance  of  covenants, 
to  declare  on  the  bond  merely ;  to  which  th&  defendant,  hav- 
ing craved  oyer  of  the  condition  and  the  deed  containing  the 
covenants,  usually  pleaded  performance ;  to  this  the  pkontiff 
replied  a  breach  of  one  of  the  covenants;  and  upon  issue 
joined,  and  proof  of  such  breach,  the  plaintiff  was  entitled 
not  only  to  recover  the  penalty,  that  being  the  legal  debt,  but 
also  to  take  out  execution  for  the  same :  although  the  pe-> 
nalty  far  exceeded,  in  amount,  the  damages  which  he  had 
sustained  by  the  breach  of  covenant.  Under  these  circum- 
stances, the  defendant  could  only  obtain  reUef  through  the  in- 
terposition of  a  court  of  equity,  which  would  direct  an  issue 
of  quantum  damnificatus,  and  prevent  any  execution  being 
enforced  for  more  than  the  damage  actually  sustained.  To 
prevent  plaintiffs,  in  cases  of  this  kind,  from  converting  that 
power,  which  the  strictness  of  the  common  law  gave  them, 
into  an  engine  of  oppression,  and  to  avoid  the  circuitous  mode 
of  relief  to  which  defendants  were  compelled  to  resort,  it  was 
enacted  by  stat.  8  and  9  W.  3.  c.  11.  s.  8.  "That  in  actions 
upon  bond,  or  any  penal  sum,  for  non-performance  of  any  co- 
venants or  agreements  contained  in  any  indenture,  deed,  (53)  or 


(53)  This  statute  is  not  confined  to  cases  where  the  bond  is  con- 
ditioned  for  performance  of  covenants  in  some  other  instrument  than 
the  bond  ;  the  condition  of  the  bond  is  an  agreement  in  writing  within 
this  statute.  2  Bmr.  826.  Neither  is  this  statute  confined  to  cases 
where  there  is  a  penalty  to  secure  the  performance  of  an  act,  on  the 
non-performance  of  which  the  obligee  would  be  entitled  to  recover 
uncertain  damages :  but  it  extends  also  to  cases  where  the  agreement 
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writing,  the  plaintiff  may  (54)  assign  as  many  breaches  as 
he  shall  think  fit,  and  the  jury^  upon  trial  of  such  action,  shall 
assess  not  only  such  damages  and  costs,  as  have  been  hereto- 


is  for  the  payment  of  a  certain  sum  »  as  to  bonds  conditioned  for  the 
payment  of  an  annuity  *,  or  the  payment  of  a  debt  by  yearly  instal- 
ments t*  So  it  extends  to  bonds  conditioned  for  the  performance  of 
an  award  I,  although  it  appears  that  only  a  single  sum  is  to  be  paid 
on  the  bond ;  for  the  condition  being  to  perform  an  award,  in  other 
words,  to  perform  an  agreement,  comes  directly  within  the  words  of 
the  statute.  But  this  statute  does  not  extend  to  bail  or  replevin  § 
bonds,  or  post  obit  bonds  ||,  or  a  warrant  of  attorney  to  enter  up  a 
judgment  ^  given  as  a  security  for  a  debt  on  demand,  or  a  bond  with 
a  penalty  conditioned  for  the  payment  of  money  at  a  given  day,  with 
a  stipulation  that  on  any  default  in  paying  the  interest,  the  whole 
sum  should  be  demandable  ** ;  and  it  may  be  observed,  that  it  has 
not  been  holden,  to  extend  to  common  money  bonds,  that  is,  bonds 
with  a  penalty  conditioned  for  the  payment  of  a  less  sum  of  money 
at  a  day  or  place  certain.  It  seems,  that  in  cases  of  this  last  kind, 
defendants  are  sufficiently  protected  against  an  unconscientious  de« 
mand  of  the  whole  penalty  by  stat.  4  Ann.  c.  16.  s.  13,  by  which  it 
is  enacted,  "  that  if,  at  any  time  pending  an  action  upon  any  such 
bond,  the  defendant  shall  bring  into  court,  the  principal,  interest, 
and  costs  of  suit,  the  same  shall  be  taken  in  discharge  of  the  bond, 
and  the  court  shall  give  judgment  accordingly." 

(54)  This  statute  having  been  made  for  the  protection  and  relief 
of  the  defendants,  these  words,  "  may  assign,"  have  been  construed 
to  be  compulsory  on  the  plaintiff,  Drage  v.  Brand,  2  Wils.  377, 
Hardy  v.  Bern,  5  T.  R.  540,  as  have  the  words,  "  may  suggest," 
in  the  subsequent  part  of  the  statute,  where  the  defendant  suffers 
judgment  by  default.  Roles  v.  RoseweU,  5  T.  R.  538.  or  plaintiff 
obtains  judgment  on  demurrer,  Walcot  v.  Goulding,  8  T.  R.  126. 
Since  these  determinations,  some  of  the  most  eminent  pleaders  have 
thought  it  more  convenient  in  cases  to  which  the  statute  apphes,  to 
set  forth  the  condition  of  the  bond,  and  to  assign  the  breaches  in 
the  declaration,  than  in  any  subsequent  stage  of  the  proceedings. 
This  practice,  as  it  seems,  was  founded  on  the  supposition,  that  if 
the  breaches  were  not  assigned  in  the  declaration,  and  the  defendant 
pleaded  non  est  factum,  the  plaintiff  would  be  precluded  from  making 
the  suggestion  required  by  the  statute ;  but,  in  the  case  of  Ethersey 
y.  Jackson,  8  T.  R.  255.  it  was  holden,  that  after  issue  joined  on  non 


•  Collins  v.  Collins,  2  Burr.  820.  Walcot  v.  Gouldlnsr,  8  T.  R,  126.  S.  P. 
t  Willoughby  v.  Swinton,  6  East,  650. 
t   Welch  v.  Ireland,  6  East,  613. 

^  Middleton  v.  Bryan,  3  M.  and  S.  165.  reco^izei  in  Smith  t.  Bond,  10 
Bingh.  132. 

II  Stair  v.  E.  of  Murray,  2  B.  and  C.  P2. 
il  Shaw  y.  Marquis  of  Worcester,  6  Bin^h.  385. 
••  James  r.  Thomas,  6  B.  and  Ad.  40. 
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fore  usually  done  in  such  cases,  but  also  dazni^es  fof  such  of 
the  assigned  breaches  as  the  plaintiff  shall  prove  to  have  been 
broken ;  and  like  judgment  shall  be  entered  on  such  verdict, 
as  heretofore  hath  been  usua^y  done  in  such  like  actions/^ 

If  judgment  shall  be  given  for  the  plaintiff,  on  demurrer,  or 
by  confession,  or  tdhil  dicit  (55),  then  the  statute  directs. 


est  fachim,  the  i^imptiS  might,  upon  sammons  and  a  judge's  order, 
amend  the  issue,  and  proceed  according  to  the  directions  of  the  sta- 
tute; for  per  cur.  it  is  manifest  that  the  legislature  contemplated 
cases  where  the  plaintiiT  had  not  originally  assigned  breaches  in  tiie 
declaration,  which  the  statute  enabled  him  to  supply  by  entering  a 
suggestion  on  the  record,  even  after  judgment,  and  therefore  a  for- 
tiori it  might  be  done  before.  The  case  of  Ethersey  v.  Jackson,  was 
recognized  in  Homfray  v.  Righy,  5  M.  and  S.  60.  where  it  was 
holden  that,  after  a  plea  of  non  e$t  factum  and  that  the  bond  was  ob- 
tained by  fraud  and  covin,  where  breaches  are  not  assigned  in  the 
declaration,  the  plaintiff  may  suggest  them  in  making  up  the  issue. 
See  further  on  this  subject^  the  notes  of  Seijeant  Williams,  in  bin 
edition  of  Saunders,  vol.  1.  p.  58.  n.  (1).  and  vol.  2.  p.  187.  n.  (2). 
Debt  on  the  usual  administration  bond  against  the  surety.  Flea, 
mon  est  faotwn  and  issne  by  plaintiff,  with  a  suggestion  of  several 
breaches.  A  rule  to  shew  cause  why  some  of  ^e  breaches  should 
not  be  struck  out,  or  why  the  defendant  should  not  be  allowed  to 
suffer  judgment  by  default,  and  pay  one  shilling  damages  thereon,  was 
refused ;  Bayley,  B.  observing,  that  in  this  case,  on  the  suggestion, 
the  jury  were  to  inquire  into  &e  truth  of  the  breaches ;  and  that  he 
was  not  aware  of  any  case  where  a  party  had  suffered  judgment  bj 
default  on  such  breaches ;  and  it  seemed  to  him  contrary  to  the  pro- 
visions of  the  statute  that  he  should  do  so.  Archbishop  of  Canter- 
bury  V.  Robertson,  1  Cr.  &  M.  181.  3  Tyrw.  419.  n.  S.  C.  Bayley,  B. 
added,  that  the  present  was  not  the  defendant's  only  course ;  he 
might  have  pleaded  performance,  and  suffered  judgment  by  deffloilt  in 
answer  to  die  replication. 

(55)  The  only  difficulty,  in  cases  where  a  party  obtains  a  judg- 
ment on  demurrer  or  by  def&ult,  and  is  obliged  to  proceed  unikr 
this  statute,  respects  the  costs  of  the  inquisition,  which  if  the  plain- 
tiff does  not  obtain,  he  is  in  a  worse  condition  than  he  would  have 
been  before  the  statute.  To  obviate  this  difficulty,  Mr.  Seijeant 
Williams,  in  a  note  to  Gamsford  v.  Griffith,  1  Saund.  58.  recom- 
mends, that  the  judgment  should  be  suspended  until  after  the  re- 
turn of  the  inquisition,  and  proposes  a  form  of  entry  for  that  pur-^ 
pose ;  to  which  form.  Lord  Alvanley,  in  Hankm  v.  Broomhead,  S 
Bos.  and  Pul.  612.  said,  that  he  did  not  see  any  objection.  His  lord- 
ship, however,  suggested  another  mode  of  proceeding,  that  is,  that 
an  apphcation  should  be  made  to  the  court,  to  order  the  master  to 
tax  Uie  costs  of  the  inquisition,  and  then  to  add  them  to  the  sum  to 
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^^  That  the  plaintiff  upon  the  roll  (56)  may  suggest  as  many 
breaches  of  the  covenants  and  agreements  as  he  shall  think 
fit^  upon  which  shall  issue  a  writ  (57)  to  the  sheriff  of  that 
county  where  the  action  shall  be  brought,  to  summon  a  jury 
to  appear  before  the  justice  or  justices  of  assize,  or  nm 
priusj  of  that  county,  to  inquire  of  the  truth  of  every  one  of 
those  breaches,  and  to  assess  the  damages  that  the  plaintiff 
shall  have  sustained  thereby ;  in  which  writ  it  shaU  be  com- 
manded to  the  said  justices,  that  they  shall  make  a  return 
(58)  thereof  to  the  court,  whence  the  same  shall  issue,  at  the 
time  in  such  writ  mentioned;   and  in  case  the  defendant, 
after  such  judgment  entered,  and  before  any  execution  exe- 
cuted, shall  pay  into  court,  to  the  use  of  the  plaintiff,  his 
executors,  or  administrators,  such  damages  so  to  oe  assessed, 
by  reason  of  all  or  any  of  the  breaches  of  such  covenants, 
together  with  costs  of  suit,  a  stay  of  execution  of  the  said 
judgment  shall  be  entered  upon  record ;  or  if,  by  reason  of 
any  execution  executed,  the  plaintiff,  or  his  personal  repre- 
sentative, shall  be  fully  paid  or  satisfied  all  such  damages, 
with  costs  of  suit,  and  all  reasonable  charges  and  expenses, 
for  executing  the  said  execution,  the  body,  lands,  or  goods 
of  the  defendant,  shall  be  thereupon  forthwith  disclmrged 
from  the  said  execution,  which   shall  likewise  be   entered 
upon  record ;  but,  notwithstanding,  in  each  case  such  judg- 
ment shall  remain  as  a  further  security  to  answer  to  the 
plaintiff  and  his  personal  representative,  such  damages  as 


be  levied  under  the  execution.  In  debt  on  bond  in  the  penal  sam  of 
£2000,  conditioned  for  the  performance  of  covenants,  defendant 
suffered  judgment  by  default;  whereupon  the  usual  common  law 
judgment  in  debt  was  entered  for  the  reooverr  of  the  debt  and  da- 
mages ;  the  plaintiff  then  proceeded  to  suggest  breaches,  upon  which 
snggestion,  a  writ  of  inquiry  was  awarded  and  executed,  and  damages 
and  costs  assessed ;  after  which,  the  plaintiff  entered  'a  second  judg- 
ment for  the  damages  assessed  under  the  writ  of  inquiry,  and  fiurther 
costs  adjudged  by  the  court,  and  then  entered  a  remUtihar  as  to  the 
costs.  A  writ  of  error  having  been  brought,  it  was  holden,  that  the 
second  judgment  could  not  stand ;  and  thereupon  it  was  adjudged, 
that  the  second  judgment,  with  the  amerciament,  should  be  reversed, 
and  that  the  former  judgment  should  remain  unimpeached.  Hankim 
v.  Broomhead,  3  Bos.  and  Pul.  607. 

(56)  See  note  (54).     No  suggestion  is  necessary  on  a  judgment 
by  warrant  of  attorney.     Kmnersley  v.  Mvssen,  5  Taunt.  264. 

(57)  See  the  form  of  this  writ,  2  Wms.  Saunders,  187.  c. 

(58)  See  the  form  of  postea  returned  by  justices  of  assize.  2  Wms. 
Saunders,  187.  c. 
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shall  be  sastained  for  further  breach  of  an^  covenant  in  the 
said  indenture^  &c.  upon  which  the  plaintiff  may  have  a  scire 
facias  (59),  upon  the  said  judgment  against  the  defendant, 
or  against  his  heir,  terre-tenant,  or  his  personal  representative, 
suggesting  other  breaches  of  the  said  covenants  or  agree- 
ments; and  to  summon  him  or  them  respectively,  to  shew 
cause  why  execution  shall  not  be  had  upon  the  said  judg- 
ment: upon  which  there  shall  be  the  like  proceeding,  as 
was  in  the  action  of  debt  upon  the  said  bond,  for  assessing- 
damages  upon  trial  of  issue  joined  upon  such  breaches,  or 
inquiry  thereof,  upon  a  writ  to  be  awarded  as  aforesaid;  and 
upon  payment  or  satisfaction  as  aforesaid,  of  such  future  da- 
maces,  costs,  and  charges,  aU  further  proceedings  are  again 
to  be  stayed ;  and  so  toties  guoties ;  and  the  defendant,  his 
body,  lands,  or  goods,  shall  be  dischai^ed  out  of  execution 
as  aforesaid/' 


I 


VI.  Debt  on  Bond  of  Ancestor  against  Heir — Pleadings^ 
Riens  per  Descent — Replication — Of  the  Liability 
qfthe  Heir  for  the  Value  of  the  Land  alienated  under 
Sif4}F.^M.c.  14.  s.  5.— Of  the  LiabUUy  of  Devisee 
under  the  same  Statute. — Judgment. — Execution.  \ 

Debt  will  lie  against  an  heir,  having  assets  by  descent  in 
fee  simple,  on  the  obhgation  of  his  ancestor,  wherein  the 
heir  is  expressly  bound  (60).    The  law  considers  the  bond  of 


(59)  See  form  of  this  writ  against  defendant,  Tidd's  Pract.  Forms, 
Ist  ed.  p.  430.  If  the  plaintiff  proceeds  to  execution,  without  a 
scire  facias,  the  court  will  set  aside  the  execution,  and  order  the 
money  levied  under  it  to  be  restored.  WilUmghby  v.  Svnntim,  6 
East,  550.  In  cases  within  this  statute,  although  new  breaches  take 
place  within  a  year  after  judgment  recovered,  yet  the  plaintiff  is 
bound  to  sue  out  a  scire  facias,     S.  C. 

(60)  "  The  executor  more  actually  represents  the  person  of  the 
testator,  than  the  heir  does  the  person  of  the  ancestor ;  for  if  a  man 
binds  himself,  his  executors  are  bound,  though  they  be  not  named ; 
but  so  it  is  not  of  the  heir."  1  Inst.  209.  a.  See  also  Barber  v.  Fox, 
3  Saund.  136.  and  ante,  p.  52.  S.  C.  "  In  an  action  against  the 
heir  at  law  for  a  debt  of  his  ancestor  upon  specialty,  the  ground  of 
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the  ancestor,  wherein  the  heir  is  bound,  as  becoming,  upon 
the  death  of  the  ancestor,  the  heir's  own  debt,  in  respect  of 
the  assets,  which  the  heir  has  in  his  own  right,  and  holds  him 
hable  upon  such  bond,  to  the  value  of  the  land  descended 
(61).  Hence  the  action^  on  the  bond  of  the  ancestor,  ought 
to  be  brought  against  the  heir  in  the  debet  and  detinet  (62). 
But  if  it  be  brought  in  the  detinet  only,4  the  omissioh  of  the 
debet,  which  was  error  at  common  law,  will  be  cured  after 
verdict,  by  stat.  16  and  17  Car.  2.  c.  8.  And  although  it  is 
the  debt  of  the  defendant^  because  his  ancestor  has  bound 
him,  yet  he  is  not  liable  any  further  than  to  the  value  of  the 
land  descended;  and  as  soon  as  he  has  paid  his  ancestor's 
debt,  to  the  value  of  the  land,  he  is  entitled  to  hold  the  land 
discharged.  Where  the  obligor  has  heirs  and  lands  on  the 
part  of  his  father  and  on  the  part  of  his  mother,  both  heirs  shall 
be  equally  charged*.  The  seisin  of  the  obligor  must  be  shewn 
to  have  been  a  seisin  in  fisu^t.  The  possession  of  a  tenant  for 
years  being  a  rightful  possession,  is  considered  in  law  as  the 
possession  of  the  heir,  and  therefore  gives  him  a  seisin  in  fact. 
A.  seised  of  land  in  fee  simple,  at  the  time  of  her  death,  in 
the  possession  of  a  tenant  from  year  to  year,  died,  leaving  B. 
her  heir  at  law.  No  rent  was  ever  paid  to  him,  it  being 
supposed  that  the  land  passed  to  a  devisee  under  the  will  of 
A.  After  the  death  of  B.  liis  son  and  heir  brou^t  ejectment 
and  recovered  the  land.  It  was  holden^,  that  B.  was  seised 
in  fact  of  th^  land  in  question^  which  descended  from  him  to 
his  son,  and  was  therefore  assets  in  the  hands  of  the  son  and 
heir,  liable  to  the  bond  debt  of  the  ancestor.    If  the  defen- 

q  Combers  t.  Wattoni  1  Lev.  224.  s  1 1  H.  7.  12  b. 

r  Buckley  v.  Nightingale,  Str.  665.         t  Bushby  v.  Dixon,  3  B.  and  C.  208. 


the  charge  is,  that  he  is  bound  as  well  as  the  ancestor,  and  therefore 
it  is  in  the  debet  and  detinet,  as  it  would  have  been  against  the  an- 
cestor ;  and  the  law  gives  him  liberty  to  discharge  himself  by  plead- 
ing nothing  by  descent,  or  but  so  much ;  which  plea,  if  found  ^se, 
he  is  charged  as  a  person  bound  for  the  whole  debt,  if  he  had  but 
one  acre ;  which  is  not  the  case  of  an  executor,  who  is  charged  only 
for  so  much  as  comes  to  his  hand,  notwithstanding  such  plea  found 
false."    Per  Ld.  Hardwicke,  C.  1  Ves.  212. 

(61)  The  debt  is  not  a  lien  upon  the  land  from  the  ancestor's 
death,  but  only  capable  of  being  made  so  by  the  suit  of  the  party. 

(62)  "  Because  the  inheritance  of  the  ancestor,  which  creates  a 
lien  upon  the  heir,  is  possessed  by  the  heir  jure  proprio,  and  not 
aUeno,  as  the  personal  estate  is  by  the  executor."  Gilb.  Debt. 
B.  2.  c.  1. 

VOL.  f.  2  Q 
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dant  is  only  collateral  heir  of  the  obligor,  the  dedaration 
ought  to  charge  him  specially,  and  the  mesne  descents  ought 
to  be  stated.  In  debt  on  bond  against  the  defendant™,  as 
brother  and  heir  to  J.  S.,  the  defendant  pleaded  riensper  de- 
9ceni  from  his  brother.  A  special  veraict  was  foimd,  that 
the  obligor  was  seised  in  fee,  had  issue,  and  died  seised,  and 
the  issue  died  without  issue ;  whereupon  the  lands  descended 
to  the  defendant  as  heir  to  the  son  of  his  brother;  it  was 
holden  that  the  issue  was  found  against  the  plaintiff;  for  the 
defendant  had  nothing  as  immediate  heir  to  his  brodier,  but 
took  by  descent  from  the  son  of  his  brother;  and  although 
the  defendant  was  chargeable  as  heir  upon  this  bond,  yet, 
being  collateral  heir  only,  the  plaintiff  ought  to  have  declared 
specially.  But  this  rule,  as  to  stating  the  mesne  descents  in 
the  declaration,  applies  only  to  descents  from  persons  seised 
in  fee  simple  in  possession ;  for  where  A.  being  seised  in  fee', 
bound  himself  and  his  heirs  in  a  bond,  and  having  two  sons 
B.  and  C,  limited  the  estate  to  himself  for  life,  remainder  to 
his  eldest  son  B.  in  tail,  remainder  to  his  own  right  heirs,  and 
died ;  whereupon  B.  became  seised  in  tail,  with  remainder  in 
fee  expectant,  and  afiterwards  died,  leaving  a  son  D.,  who  be- 
came seised  in  Uke  manner,  and  afterwards  died  without 
issue ;  upon  whose  death  the  premises  descended  to  C.  in 
fee,  the  estate  tail  being  then  extinct ;  an  action  having  been 
brought  on  the  bond  against  C,  as  son  and  heir  to  A.,  and 
riens  per  descent  from  A.  pleaded,  it  was  holden,  that  the 
declaration  charging  the  d^endant  as  immediate  heir  of  A., 
and  not  mentioning  the  mesne  descents,  was  proper  (63). 
The  plaintiff  being  presumed  a  stranger  to  the  defendant's 
pediffreey,  it  is  not  necessary  for  him  to  state  in  the  dedara- 
tion how  the  defendant  is  heir. 

Creditors  by  specialty  should  be  carefrd  to  make  the  debtor 
bind  his  heir ;  as  thereby  they  will  be  entitled  to  a  priority  in 
the  distribution  of  assets  by  courts  of  equity  under  the  stat. 
3  and  4  W.  4.  c.  104.  making  freehold  and  copyhold  estates 
assets.    See  this  stat.  post  tit.  exors.  s.  6.  in  fin.  See  also  the 

u  Jenk's  case,  Cro.  Car.  151.    Bell's    z  Kellow  v.  Rowden,  Caith.  126.  per 
case,  Hetl.  134.  Holt,  C.  J.  and  2  Justices,  Eyres,  J. 

dissentiDg. 
y  Denham  v.  Stephenson,  Salk.  355. 


(63)  As  to  what  shall  be  assets  by  descent,  see  Serjeant  Williams' 
note  on  J^erson.  v.  Morton,  2  Saund.  7.  To  the  cases  on  this  sab- 
ject  there  collected,  may  be  added  the  case  of  Doe  v.  HtUton,  3  Boi. 
and  Pul.  643. 
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9th  section  of  stat.  11  Geo.  4  &  1  W.  4.  c.  47.  making  trader's 
estates  assets^  post.  p.  599,  to  which  a  similar  remark  applies. 

Of  the  Pleadings, — Riens  per  descent. — ^To  this  action  the 
heir  may  plead,  that  he  has  not,  nor  had  at  the  commence- 
ment of  the  suit,  any  lands  or  tenements,  by  hereditary  de- 
scent from  the  ancestor  in  fee  simple y.  This  plea  is  usually 
termed  a  plea  of  riens  per  descent.  ^ 

Replication. — ^The  common  replication  to  the  preced- 
ing plea  is,  that  the  defendant  had  assets  by  descent  in  fee 
simple:  upon  which  issue  is  usually  joined.  Upon  this 
issue  (64)  the  plaintiff  must  prove  assets  %  but  proof  of  assets 
in  the  county  of  A.  will  support  an  allegation  of  assets  in  the 
county  of  B. ;  for  assets  or  not,  is  the  substance  of  the  issue, 
and  the  place  is  named  only  for  conformity.  Upon  this  issue 
a  question  frequently  arises,  whether  the  heir  takes  by  pur- 
chase or  descent,  with  respect  to  which  the  following  rules 
may  be  observed :  If  lands  are  devised  to  the  heir,  and  the 
devise  does  not  make  any  alteration,  either  in  the  tenure, 
quality,  or  limitation  of  the  estate ;  that  is,  if  the  devise  con- 
veys to  the  heir  the  same  estate  as  the  law  would  cast  on 
him  by  descent,  then  the  heir  takes  by  descent,  although  by 
the  terms  of  the  devise  there  is  eitiier  a  possibiUty  of  a 
charge*,  or  an  actual  charge  and  incumbrance  on  the  lands**, 
as  payment  of  debts  and  legacies,  and  the  like  (65).  For 
the  replication  given  by  stat.  11  G.  4.  and  1  W.  4.  c.  47-  s.  7^ 
see  post.  p.  567- 


y  Doctr.  pi.  181. 

z  Gaies  cited  in  6  Rep.  47.  a. 

a  Clerk  v.  Smith,  Salk.  241. 


b  Allam  v.  Heber,  Str.  1270,  and  1  Bl. 
R.  22.  Serjt.  Hill's  MSS.  vol.  26,  p. 
104.  S.  C. 


(64)  Upon  this  issue  the  heir  may  give  in  evidence  a  bond,  ac- 
knowledged by  his  ancestor  to  the  king,  and  an  extent  thereon 
against  the  heir,  [to  the  amount  of  the  assets  descended] .  Per  Holt, 
C.  J.  Home  v.  Adderley,  Ld.  Raym.  734,  5.  But  the  extent  only 
without  the  production  of  the  bond,  or  examined  copy  thereof,  is 
insufficient,  per  Holt,  C.  J.  Sherwood  v.  Adderley,  Ld.  Raym.  734. 

(65)  Charging  land  with  the  payment  of  an  annuity  or  rent,  will 
not  prevent  the  heir's  taking  by  descent,  per  Holt,  C.  J.  in  Emerson 
v.  Inchbird^  Lord  Raym.  728.  In  Haynsworth  v.  Pretty,  Cro.  EUiz. 
833,  Moor  644,  Vaughan  271,  the  devise  Was  to  the  eldest  son 
in  fee  upon  condition  of  his  paying  legacies  to  the  second  son  and 
daughter ;  and  in  default  of  his  so  doing,  then  to  such  second  son 
and  daughter :  it  was  holden  that  the  devise  over  had  not  the  e£fect 
of  preventing  the  heir  taking  by  descent.  So  where  the  devise 
was  to  the  wife  for  life,  provided  she  did  not  marry;  and  if  she 

2  Q  2  V 
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The  language  of  the  plea  being,  that  the  defendant  had 
not  any  l^ds  by  descent,  at  the  time  of  the  ori^al  writ 
brought,  or  bill  filed  against  him,  it  is  evident  that  the  de- 
fendant cannot  avail  himself  of  an  alienation  pending  the 
suit,  and  that  the  lands  so  aliened  will  still  remain  |charged^ 
If  upon  issue  joined  on  the  plea  of  riens  per  descent^,  the 
plaintiff  prove  that  lands  came  to  the  defendant  by  descent, 
and  the  defendant  give  in  evidence  a  convejrance  of  the  same 
lands  by  himself  to  a  stranger,  before  action  brought,  the 
plaintiff  may,  to  encounter  this  evidence,  prove  that  the 
conveyance  was  fraudulent,  and  therefore  void  by  stat.  13 
Eliz.  c.  5. 

lAabiUty  of  Heir  under  stai.  11  G.  4.  &  1  W.  4.  c.  47.— At 
the  common  law,  if  the  heir  had  made  a  bond  fide  alienation 
of  the  lands  descended,  before  action  brought,  he  was  dis- 
charged%  and  he  might  have  pleaded  this  in  bar;  conse- 
quently there  was  not  any  remedy  against  him  at  law;  al- 
though in  equity'  he  was  responsible  for  the  value  of  the 
land  aUened;  but  now,  by  stat«  11  G.  4  &  1  W.  4.  c.  47*  s.  6. 
{^&jy  the  heir  is  rendered  liable  in  an  action  of  debt  or  cove- 
nant, to  the  value  of  the  land  aliened  before  action  brought  or 
process  sued  out  against  him;  and  such  execution  shall  be 
taken  out  upon  any  judgment  obtained  against  such  heir?,  to 


c  1  Inst.  102.  a.  b. 

d  Gooch'B  caie,  5  Rep.  ^0.  a. 

e  Termes  de  la  Ley  v.  Assets. 


f  Per  Comyns,  B.  in  Krew  v.  Ld.  KD- 
main,  Exch.  T.  5  and  6  G.  2.  MSS. 

g  Per  Ld.  Maoclesfleld,  Ch.  in  Cokman 
V.  W^inch,  1  P.  Wms.  777. 


married,  to  the  son  in  fee ;  and  after  her  death,  at  aU  events,  to  the 
son  in  fee,  charged  however  with  an  annuity  to  the  daughter  for 
life ;  and  after  the  death  of  the  wife  and  daughter,  the  testator  be- 
queathed 15(X)/.  to  the  daughter's  children;  and  if  no  children, 
tiien  subject  to  her  appointment ;  and,  in  case  of  no  appointment 
to  her  executors,  and  in  default  of  his  pa3^g  the  annuity  to  the 
daughter,  or  the  legacy  to  her  children,  then  he  devised  to  a 
trustee :  it  was  holden  that  the  executory  devise  over  did  not  alter 
either  the  quantity  or  quality  of  the  estate  to  the  heir,  and  conse- 
quently that  he  took  by  descent.  Chaplin  v.  Lertrnx,  5  M.  and  S. 
14.  So  where  the  devise  was  to  the  heir  in  fee,  with  an  executory 
devise  in  case  he  did  not  attain  21 .  Doe  d.  Pratt  v.  Timins,  I  B. 
and  A.  530. 

(66)  This  clause,  and  the  7th,  with  the  exception  of  tiie  additional 
remedy  by  covenant,  is  almost  verbatim  the  same  with  the  5th  and 
6th  sections  of  3  &  4  W.  and  M.  c.  14.  made  perpetual  by  6  &  7 
W.  3.  c.  14.  but  now  repealed  by  stat.  11  G.  4.  and  1  W,  4.  c.  47. 
except  as  to  persons  who  died  before  16th  July,  1830. 
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the  value  of  the  said  land,  as  if  it  was  his  own  debt,  but  not 
beyond^;  and  land,  bond  fide  aliened  before  action  brought,  is 
specially  exempted  from  such  execution. 

By  the  7th  section  of  the  same  statute  it  is  provided,  ^^  that 
where  debt  or  covenant  upon  a  specialty  is  brought  against  any 
heir,  he  may  plead  riens  per  descent  at  the  time  of  the  ori- 
ginal writ  brought,  or  bill  filed  against  him ;  and  the  plaintiff 
may  reply  (67)  that  he  had  lands,  &c.  from  his  ancestor,  be- 
fore original  writ  brought,  or  bill  filed;  and  if,  upon  issue 
joined  thereupon,  it  be  foimd  for  the  plaintiff,  the  jury  (68) 
shall  inq\iire  of  the  value  of  the  lands,  &c.  so  descended ;  and 
thereupon  judgment  shall  be  given,  and  execution  awarded 
as  aforesaid,  (that  is,  against  the  heir  to  the  value  of  the 
land,  as  if  the  same  were  the  proper  debt  of  the  heir ;)  but  if 
judgment  be  given  against  such  heir,  by  confession  of  the 
action  without  confessing  assets  descended,  or  upon  de- 
murrer, or  nihil  dicit,  it  shall  be  for  the  debt  and  damage, 
without  any  writ  to  inqtdre  of  the  lands,  &c.  so  descended/* 

h  Brown  v.  Shuker,  2  Cr.  &  J.  311.  I  Tyrw.  400. 


(67)  To  a  plea  of  riens  per  descent  the  plaintiff  replied,  that  the 
obligor  (father  of  the  defendant)  died  on  such  a  day,  and  that  the 
defendant  after  his  death,  and  before  the  action  brought,  had  lands 
by  descent  from  his  father  in  fee  simple,  unde  querenti  de  debito 
pnedicto  satisfecisse  potuit,  and  concluded  with  a  verification.  Upon 
demurrer,  it  was  objected,  that  the  replication  was  ill,  because  the 
plaintiff  had  put  the  value  of  the  lands  in  issue  by  these  words,  unde, 
SfC.  de  debito  proedicto  satisfecisse  potuit,  which  ought  to  have  been 
omitted ;  because  the  statute  is  express,  that  after  issue  tried,  the 
jury  shall  inquire  of  the  Value ;  so  that  it  is  matter  of  inquest  only, 
es  officio,  and  not  to  be  the  point  of  the  issue ;  but  the  court  held 
the  replication  good;  observing,  that  if  unde,  8(C,  de  debito  prccd. 
satis/,  pot.  had  been  omitted,  it  might  have  been  a  good  cause  of  ob- 
jection ;  for  the  statute  does  not  require  any  alteration  of  the  form  of 
the  usual  replication,  except  only  as  to  the  time  concerning  the  assets 
by  descent ;  and  the  conclusion,  which  before  the  statute  was  to  the 
country,  must  now  be  with  an  averment,  in  order  to  give  the  de- 
fendant an  opportunity  of  answering  the  new  matter  alleged  in  the 
replication.  Redshaw  v.  Hesther,  Garth.  353.  See  the  pleadings  in. 
this  case,  5  Mod.  119. 

(68)  In  Jeffry  v.  Barrow,  10  Mod.  18.  Powis,  J.  and  Eyre,  J. 
were  of  opinion,  that  by  "  the  jury,"  in  this  clause,  must  be  under- 
stood the  jury  that  tried  the  cause ;  and  consequently,  if  that  jury 
omitted  to  inquire  of  the  value  of  the  lands,  such  omission  could  not 
be  supplied  by  another  jury. 
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The  heir  cannot  plead  assets  in  the  hands  of  the  executors^  > 
for  it  is  at  the  election  of  the  obligee  to  sue  either  the  heir ^ 
or  the  executors.  A  plea  by  the  heir^,  that  he  claims  to  re- 
tain a  certain  sum  for  money  laid  out  in  repairSy  not  stating 
them  to  be  necessary  repairs  of  the  tenements  descended, 
cannot  be  supported. 

Liability  of  Devisee  under  statute. — Before  the  statute  of  3 
&  4.  W.  &  M.  c.  14.  persons  who  had  bound  themselves  and 
their  heirs  by  bond,  or  other  specialties^  used  frequently  to 
alienate  the  lands  of  which  they  were  seised  in  fee  simple  by 
devise^  for  the  purpose  of  defrauding  their  creditors ;  bc^use^ 
at  common  law,  such  lands,  in  the  hands  of  the  devisee  or 
alienee,  were  not  liable  to  the  spedalty  creditor.    To  remedy 
this  inconvenience,  several  provisions  were  made  by  stat.  3  & 
4  W.  &  M.  c.  14.  made  perpetual  by  stat.  6  &  7  ^-  3-  c.  14.  the 
general  view  of  which  was  to  prevent  such  creditors  from 
being  defrauded  of  their  debts,  and  to  put  the  devisee  on  the 
same  footing  with  the  heir^,  but  as  this  statute  has  been  re- 
pealed, except  as  to  persons  who  died  before  the  16th  July, 
1830,  by  stat.  11  G.  4.  &  1  W.  4.  c.  47.  it  will  be  sufficient  to 
state  the  enactments  contained  in  the  last-mentioned  statute; 
by  which,  all  wills™  and  testamentary  limitations,  dispositions 
or  appointments  already  made  [that  is  before  16  th  July,  1830] 
by  persons  now  in  being,  or  hereafter  to  be  made  by  any  per- 
son concerning  any  manors,  lands,  &c.  or  any  rent,  &c.  or 
charge  out  of  die  same,  whereof  any  person  at  the  lime  of  his 
decease  shall  be  seised  in  fee  simple,  in  possession,  reversion 
or  remainder,  or  have  power  to  dispose  of  the  same  by  will, 
shall  be  deemed  (only  as  against  such  person  and  his  heirs, 
successors,  executors,  &c.  with  whom  the  person  making  such 
will,  &c.  shall  have  entered  into  any  bond,  covenant,  or  other 
specialty  binding  his  heirs,)  to  be  fraudulent  and  void.    And 
every  such  creditor*^  may  maintain  debt  or  cavenaniy  (69) 
upon  the  bonds,  covenants  and  specialties  against  the  heirs, 
and  devisees,  or  devisees  of  sudi  first-mentioned  devisees 

i  10  H.  7.  8.  b.  per  Vavasour  J.  C.  B.  1  See  remarks  of  Lord  Hardwicke  on 
and  Cape's  Case,  1  And.  7 .  S.  P.  ad-  this  stat  in  Galton  t.  Hancock,  2 
judged.  Atk.  432. 

k  Shetelworth  v.  NevUle,  1  T.  R.  454.       m  S.  2. 

n  S.  3. 


(69)  This  is  new ;  for  under  the  stat.  of  Wm.  &  Mary,  debt  only 
could  have  been  maintained.     Wilson  v.  Knubley,  7  East,  128. 
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jointly  (70) f  and  such  devisees  shall  be  chargeable  for  a  false 
plea  in  die  same  manner  as  the  heir  is^  or  for  not  confessing 
the  lands  descended.  By  the  4th  section,  if  there  is  not  any 
heir  at  law^  the  creditor  may  bring  debt  or  covenant  agdnst 
devisee  solely.  The  5th  section  contains  an  exception  in 
&vour  of  limitations,  or  appointments,  or  devises,  or  disposi- 
tions made  for  the  payment  of  debts  °,  or  portions  for  children, 
other  than  the  heir  at  law,  in  pursuance  of  any  maniage  con- 
tract, bond  fide  made  before  marriage.  The  8th  section  pro- 
vides, '^  that  every  devisee  made  liable  by  this  act,  shaU  be 
chargeable  in  the  same  manner  as  the  heir,  by  force  of  this 
actP,  notwithstanding  the  lands,  &c.  to  him  devised,  shall  be 
aliened  before  action  brought.^^  By  the  9th  section  trader's 
estates  shall  be  assets  to  be  administered  in  courts  of  equity, 
provided  that  creditors  by  specialty  in  which  heirs  are  bounds 
shall  be  paid  before  creditors  by  simple  contract,  or  specialty 
in  which  heirs  are  not  boimd. 

The  intention  of  the  statute  was  to  prevent  three  inconve- 
niences: 1.  that  the  creditor  should  not  be  defrauded  by  a 
devise ;  or  2.  by  alienation ;  3.  that  the  heir  should  not  be 
charged  with  the  whole  debt  by  his  false  plea;  for,  at  the 
common  law,  if,  on  issue  joined  on  riensper  descent,  it  were 
found,  that  tiie  heir  had  any  land,  however  little,  per  descent 
in  fee  simple,  he  was  chargeable  with  the  whole  debt,  for  his 
false  plea ;  and  the  alteration  introduced  by  this  statute  was 
to  enable  the  creditor  to  recover,  after  the  alienation  of  the 
heir,  but  then  he  is  to  take  proof  of  the  value  upon  himself, 
and  recover  no  more  of  his  debt  than  the  value  of  the  lands 
amounted  to.  By  the  common  law  the  infant  heir  might  have 
pleaded  his  nonage,  and  prayed  that  the  parol  might  demurs. 
Not  so,  the  infant  devisee'  under  the  statute  of  W.  &  M.  and 
now  by  the  10th  section  of  the  last  act%  the  parol  shall  not 
demur  by  or  against  infants. 

Judgment, — If  the  heir  confesses  the  action,  and  declares 
with  certainty  the  assets  which  he  has  by  descent,  the  judg- 


o  See  Gott  v.  Atkinson,  Willes,  521.    r  PUsket  v.  Beeby,  4  East,  485. 
p  See  8.  6,  ante.  s  11  Geo.  4  &  1  W.  4.  c.  47. 

q  GUb.  H.  C.  B.  50. 


(70)  See  form  of  declaration  in  debt  against  heir  and  devisee 
jointly.  Tinder  the  stat.  of  W.  &  M.  CUft.  Entr.  243.  pU  19.  Lill.   . 
Entr.  145,  529.  530.    2  Rich.  C.  P.  »41. 
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ment  shall  be  that  the  plamtiff  do  recover  his  debt  and  da^ 
mages^,  to  be  levied  of  die  assets  descended  (71). 

If  the  heir  confesses  the  action  ^^  and  says  that  he  has  no- 
thing by  descent  but  a  reversion^  after  the  death  of  A.  B.,  of 
so  many  acres  of  land,  situate,  &c.,  the  plainti£f  may  pray  a 
special  judgment,  that  he  recover  the  debt  and  damages  to 
be  levied  of  the  said  reversion,  quando  accidertt^.  If  the 
heir  pleads  riens  per  descentyy  or  payment  by  a  co-obligor*, 
and  it  is  found  against  him,  the  judgment  shall  be  general;  | 

that  is,  to  recover  the  debt  and  damages.  ' 

Execution. — As  the  judgment  in  debt  against  an  heir,  upon 
riens  per  descent  pleaded  and  foimd  agamst  him%  is  gene- 
ral, so  is  the  execution.  And  the  plaintiff  may  have  execu- 
tion by  writ  of  elegit,  of  a  moiety  of  all  the  lands  of  the  heir ; 
as  well  of  those  which  the  heir  has  by  purchase,  as  of  those 
which  he  hath  by  descent  (7^).  If  the  heir  suffers  judgment 
to  go  by  default,  and  does  not  shew  with  certainty  the  assets 
descended,  the  judgment  shall  be  general,  and  the  execution 
may  be  awarded  against  the  heir  as  for  his  own  debt,  by  ca- 
pias ad  satisfaciendum  against  his  person^,  or^.  fa,  against 
his  goods  and  chattels  <^.  If  judgment  is  given  against  the 
heir  upon  demurrer  (73),  the  body  of  the  heir  may  be  taken 
in  execution**. 

t  Davye  ▼.  Pepys,  Flowd.  430.  reco|^-  a  21  Edw.  3.  9.  b.  pi.  28.     Hiode  y. 

nised  by  Holt,  C.  J.  in  bmith  v.  An-  Lyon,  2  Leon.  11. 

gel,  7  Mod.  44.  b  Barker  v.  Borne,  Moore,  522.  and 

u  Dy.  373.  B.  Cro.  Eliz.   692.  Trewiniard's  case, 

X  Per  Holt,  C.  J.  Carth.  129.  Plowd.  440.  b.  S.  P. 

y  21  Ed.  3. 9.  b.  pi.  28.  Doctr.  pi.  181 .  c  Poxon  v.  Smart,  C.  B.  Hfl.  4.  G.  2. 

Allen  V.  Holden,  2  Rol.  Abr.  71.  pL  MSS. 

8.  Sty.  287,  288.  S.  C.  d  Grenesmith  v.  Brackhole,   cited  in 

z  Brandlin  v.  Milbank,  Carth.  93.  Plow.  440.  b. 


(71)  Under  this  judgment,  the  plaintiff  is  entitled  to  have  in  eze- 
cution  all  the  land  descended.  Aiid  this  was  the  rule  at  the  com- 
mon law,  although  the  lands  in  the  possession  of  the  ancestor  were 
not  liable  to  any  execution.  And  the  reason  of  the  distinction  ap- 
pears to  be  this,  that  assets  descended  are  the  only  fruit  which  the 
creditor  can  derive  from  an  execution  against  the  heir,  the  goods  and 
chattels  of  the  debtor  belonging  to  his  personal  representative.  Per 
Sir  E.  Coke,  in  Harbert's  case,  3  Rep.  12.  a. 

(72)  It  seems,  however,  that  the  pkintiff  is  not  compelled  to  sue 
an  elegit  in  this  case,  but  he  may  suggest  that  the  defendant  has  cer- 
tain lands  (describing  them,)  by  descent,  and  pray  execution  against 
such  lands ;  for  possibly  the  heir  may  not  have  any  other  than  those 
which  he  has  by  descent.     2  Rol.  Ab.  71.  pi.  3. 

(73)  And  so,  if  the  heir  is  condemned  on  any  plea  whatsoever,  or 


J 
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VII.  Debt  on  Judgment,  and  New  Rule  as  to  the  Plea  of 
Judgment  recovered  in  another  Court. 

Debt  lies  upon  a  judgment^  within  or  afiter  the  year  after 
the  recovery  \  An  action  of  debt  may  be  mamtained  in  the 
Court  of  King's  Bench  or  Common  Pleas^  upon  a  judgment 
recovered  in  one  of  the  courts  of  the  city  of  London  by  spe- 
cial custom ;  although  the  original  action  could  not  have  been 
brought  in  the  superior  courts^.  Debt  lies  on  a  judgment 
for  damages  in  a  real  action ;  for^  by  the  judgment,  the  da- 
mages are  reduced  to  personalty ;  as  for  damages  recovered 
in  an  action  of  waste  ^.  So  on  a  judgment  in  scire  facias  on 
a  recognisance  ^.  Debt  also  lies  upon  a  judgment  in  an  in- 
ferior court;  but  the  declaration  must  allege,  that  the  cause 
of  action  in  the  original  suit  arose  within  the  jurisdiction  of 
the  inferior  court®;  it  is  not  enough  to  allege,  that  the  plaintiff 
recovered  his  damages  within  that  jurisdiction.  Debt  on 
judgment  lies  only  where  the  judgment  remains  unsatisfied  ^ 
Hence  where  the  defendant  had  been  taken  in  execution  on 
a  judgment,  and  afterwards  was  discharged  out  of  custody, 
with  die  consent  of  the  plaintiff,  upon  entering  into  an  agree- 
ment to  pay  the  debt  by  instalments,  part  whereof  the  de- 
fendant had  accordingly  paid,  but  had  failed  in  payment  of 
the  remaining  part;  it  was  holden,  that  the  plamuff  could 
not  maintain  an  action  upon  the  judgment.  The  venue  in 
this  action  must  be  laid  in  the  county  where  the  judgment 
was  given,  and  not  in  the  coimty  where  the  original  cause  of 
action  arose  s.  The  defendant  cannot  plead  nU  debet  \  If 
there  be  not  any  such  record  as  the  plaintiff  has  declared  on, 
the  defendant  must  plead  nul  tiel  record;  which  issue  is  tried 

a  43  Edw.  3.  2.  b.  f  Vigers  t.  Aldrich,  4  Burr.  2482,  re- 

b  Mason  v.  Nichollg,  1  Roll.  Abr.  600.  co^piized  in  Jacques  v.  Withy,  1  T.R. 

1.  45.  557. 

c43E.  3.  2.  g  Hob.  196. 

d  Lovelepe*s  case,  2  Leon.  14.  h  Qilb.  Debt,  and  new  rules, 
e  Read  t.  Pope,  1   Cr.  M.  &  R.  302. 

4  Tyrw.  403.  S.  C. 


by  default,  or  without  plea  for  any  cause,  the  practice  is  for  the 
plaintiff  to  have  execution  of  the  body  of  the  heir,  or  his  goods,  or 
elegit  of  his  lands,  unless  he  confesses  the  debt,  and  shews  the  cer- 
tainty of  the  lands  descended.  Per  Plowd.  in  Davye  v.  Pepys,  Plow. 
440.  b.  It  was  said,  by  Holt,  C.  J.  delivering  the  judgment  of  the 
court,  in  Smith  v.  Angell,  Ld.  Raym.  783,  that  the  foregoing  resolu- 
tion in  Flowden  had  been  always  held  to  be  law. 
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by  producing  the  record  itself^  if  it  be  a  record  of  that  court 
where  the  action  is  brought ;  but  by  new  rule,  H.  T.  4  W.  4. 
R.  6.  8.  where  a  defendant  shall  plead  a  plea  of  judgment 
recovered  in  another  court,  he  shall  in  the  margin  of  such 
plea  state  the  date  of  such  judgment ;  and  if  such  judgment 
shall  be  in  a  court  of  record,  the  number  of  the  roll  on  which 
such  proceedings  are  entered,  if  any ;  and  in  default  of  his  so 
doing,  the  plaintiff  shall  be  at  liberty  to  sign  judgment  as  for 
want  of  a  plea ;  and  in  case  the  same  be  falsely  stated  by  the 
defendant,  the  plaintiff,  on  producing  a  certincate  from  the 
proper  officer  or  person  having  the  custody  of  the  records  or 
proceedings  of  the  court  where  such  judgment  is  alleged  to 
have  been  recovered,  that  there  is  no  such  record  or  entry  of 
a  judgment  as  therein  stated,  shaU  be  at  Uberty  to  sign  judg- 
ment  as  for  want  of  a  plea,  by  leave  of  the  court  or  a  judge. 
A  plea  of  ntd  tiel  r^corrf**,  pleaded  to  an  action  of  debt  on  an 
Irish  judgment  recovered,  must  conclude  to  the  country ;  for 
it  is  only  provable  by  an  examined  copy  on  oath,  the  vera- 
city of  which  is  only  triable  by  a  jury.    A  writ  of  error 
pending  on  the  judgment  may  be  pleaded  in  abatement',  but 
not  in  bar  \     If  the  defendant  bring  a  writ  of  error,  and  the 
plaintiff  bring  another  action  on  the  judgment  and  recover, 
he  cannot  sue  out  execution  on  the  second  judgment,  until 
the  writ  of  error  be  determined  K    The  more  regular,  as  well 
as  the  least  expensive  mode  by  which  a  plaintiff  may  reap 
the  benefit  of  his  judgment  is,  by  writ  of  execution ;  hence 
the  proceeding  by  action  of  debt  being  considered  as  a  vexa- 
tious and  oppressive  mode  of  enforcing  the  judgment,  is  dis- 
countenanced by  the  courts  in  Westminster-hall;    and  by 
statute  43  G.  3.  c.  46.  s.  4.  (Lord  Ellenborough^s  act,)  ^  the 
plaintiff  in  such  action  shall  not  recover  costs,  unless  the 
court  in  which  the  action  is  brought,  or  some  judge  of  the 
same  court,  shall  otherwise  order.'^ 

fa  Collins  T.  Ld.  Mathew,  5  East,  473.  k  Rogers  v.  Mayhoe»  Carth.  1. 

But  see  Harris  v.  baunders,  4  B.  and  1   TasweU  v.  Stone,  4  Burr.  2464.  Ben- 

C.  411.  weU  V.  Black,  3  T.  R.  643. 

i  Abj  v.  Buxton,  Carth.  1 . 
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VIII.  Debt  ftyr  Rent  Arrear—Stat.  4  G.  2.  c.  28.  against 
Tenants  holding  over  after  Notice  from  Landlord — 
Stat,  11  6. 2.  c,  19.  against  Tenants  holding  over  after 
Notice  given  by  themselves — Declaration — Debt  for 
Use  and  Occupation — Pleadings — Evidence, 

If  a  lease  be  of  lands  or  tenements  for  years™,  or  at  will", 
rendering  rent,  debt  lies  for  the  recovery  of  rent  arrear,  by 
the  common  law.  So  if  a  lease  be  for  life  ^,  after  the  estate 
of  freehold  determined,  debt  lies  for  the  arrears,  by  the  com- 
mon law :  and  now,  by  stat.  8  Ann.  c.  14.  s.  4,  tliough  a 
lease  for  life  be  continuing,  any  person  having  rent  due  on 
such  lease,  may  bring  debt  for  the  same,  in  the  same  manner 
as  if  due  upon  a  lease  for  years.  But  debt  does  not  lieP  at 
the  common  law,  nor  by  stat.  8  Ann.  c.  14,  for  the  arrears  of 
an  annuity  or  yearly  rent  devised  payable  out  of  lands  to  A. 
during  the  life  of  B.  to  whom  the  lands  are  devised  for  life, 
B.  paying  the  same  thereout,  so  long  as  the  estate  of  freehold 
continues.  At  common  law,  if  a  person  seised  of  rent  ser- 
vice, rent-charge,  rent-seek,  or  fee  farm  in  fee-simple  died  % 
and  there  was  rent  arrear,  neither  his  heir  or  executor  could 
maintain  an  action  of  debt  for  such  rent :  the  heir  was  not 
competent  to  sue,  because  he  was  a  stranger  to  the  personal 
contracts  of  his  ancestor ;  and  the  executor  was  incompetent, 
inasmuch  as  he  did  not  represent  his  testator  as  to  any  con- 
tracts relating  to  the  freehold  and  inheritance.  To  obviate 
this  inconvenience,  it  was  enacted  by  stat.  32  H.  8.  c.  37*  s.  1, 
that  an  executor  or  administrator  of  any  person  seised  of 
rent-service,  rent-charge,  or  rent-seek,  or  of  a  fee  farm  rent, 
in  fee,  in  tail,  or  for  Ufe,  might  maintain  debt  against  the 
person  who  ought  to  pay  the  same,  and  his  personal  repre- 
sentative (74).  At  the  common  law,  the  devisee'  or  as- 
signee *  of  rent  reserved  on  a  lease  for  years  might  maintain 

m  Lit  8.  68.  q  1  Inst.  162.  a. 

n  Id.  8.  72.  r  Ardi  y.  Watkin,  Cro-  Eliz.  637, 651. 

o  1  Rol.  Abr.  696.  pi.  11.  s  Robins  v.  Cox,  1  Lev.  22. 

p  Webb  V.  Jiggs,  4  M.  and  S.  113. 
Kelly  V.  Chibbe,  3  Brod.  andB.  130. 


(74)  The  action  is  locfd,  and  must  be  brought  where  the  land  lies. 
Bull.  N.  P.  177;  but,  under  stat.  3  &  4  W.  4,  c.  42,  s.  22,  may  be 
tried  in  any  county. 
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debt  for  the  rent,  in  cases  where  the  tenant  had  attorned ; 
for  that  transferred  the  privity  of  contract.  By  the  stat. 
4  Ann.  c.  16.  s.  9.  attornment  is  no  longer  necessary  ^  As 
to  stat.  32  H.  8.  c.  37,  and  what  persons  are  within  this  sta- 
tute, see  post,  under  tit.  Distress,  s.  IV. 

The  action  must  be  brought  against  the  person  who  took 
the  profits  when  the  rent  became  in  arrear^,  or  against  their 
executors  or  administrators.  If  A.  make  a  lease  for  life  ',  or 
a  gift  in  tail,  reserving  a  rent,  that  is  a  rent-service  within 
this  statute.  The  act  is  remedial  y,  and  extends  to  the  exe- 
cutors of  all  tenants  for  Ufe.  If  lessee  for  years  assign  over 
the  term  reserving  a  rent,  he  may  maintain  debt  for  such 
rent  arrear,  although  he  has  not  any  reversion  *.  By  stat. 
4  Geo.  2.  c.  28.  s.  1.  **  If  tenants  for  life,  lives,  or  years  (75), 
or  other  persons  coming  into  possession  of  any  lands,  &c. 
under  or  by  collusion  with  such  tenants,  shall  wUfiilly  (76) 
hold  over  aiter  the  determination  of  their  term  (77)j  and  after 
demand  made  (78),  and  notice  in  writing  (79)  given,  for  deli- 

t  See  Allen  v.  Bryan,  5  B.  k  C.  512.    y  Hool  v.  Bell,  Ld.  Raym.  172. 

u  1  Inst.  162.  b.  z  Newcombe  v.  Harvey,  Garth.  161. 

X  lb. 


(75)  "  I  am  aware  that  a  tenant  for  half  a  year,  or  a  smaller  por- 
tion of  a  year,  may,  for  some  pmposes,  be  considered  and  denomi- 
nated a  tenant  for  years.  But  this  is  a  penal  statute,  and  to  be  con- 
strued strictly.  I  cannot,  therefore,  include  a  tenant  from  week  to 
week  in  the  description  of  tenants  for  life,  lives,  or  years ;  and  I  do 
not  remember  any  instance  of  a  tenant  for  a  less  time  than  a  year 
being  held  within  the  statute."  Per  Ld.  EUlenborough,  C.  J.,  Lloyd 
V.  Roshee,  2  Campb.  453. 

(76)  A  tenant  who  holds  over,  under  a  fair  claim  of  right,  w31 
not  be  considered  as  wilMly  holding  over  within  the  meaning  of  this 
statute;  though  it  may  be  decided  eventually,  that  he  had  no  right. 
Wright  v.  Smith,  5  Esp.  N.  P.  C.  203. 

(77)  Where  the  demise  is  for  a  certain  time,  e.  g.  for  one  year 
and  no  longer,  a  notice  to  quit  is  not  necessary  at  the  end  of  the  year 
to  put  an  end  to  the  tenancy.     8  East,  361 . 

(78)  In  Wilkinson  v.  Colley,  5  Burr.  2694.  the  court  considering 
this  as  a  remedial  law  in  favour  of  landlords,  the  penalty  being  given 
to  the  party  grieved,  held,  that  a  notice  to  quit  in  writing  included  a 
demand.  On  the  authority  of  this  case  it  was  holden*,  by  three 
judges,  that  where  a  woman,  tenant  from  year  to  year,  had  received 
a  written  notice  to  quit,  and  before  the  expiration  of  the  year  married, 
it  was  not  necessary  for  the  landlord  to  make  a  demand  on  the 

♦  Lake  v.  «  m:th,  1  Bos.  ft  Pul.  N.  R.  174. 
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vering  the  possession  thereof^  by  their  landlord  or  lessors,  or 
persons  entitled  to  the  reversion  or  remainder  of  such  lands, 
&c.  or  their  agents  (80) ;  such  persons  so  holding  over  shaU, 
for  the  time  they  shall  so  hold  over,  pay  to  the  persons  kept 
out  of  possession,  their  executors,  administrators,  or  assigns, 
at  the  rate  of  double  the  yearly  value  of  the  lands,  &c.  for  so 
long  time  as  the  same  are  detained,  to  be  recovered  by  action 
of  debt,  whereunto  the  defendant  shall  be  obliged  to  give 
special  bail,  against  the  recovery  of  which  penalty  there  shall 
not  be  any  rehef  in  equity/'  One  tenant  in  common  may 
maintain  an  action  on  this  statute  %  without  his  companion, 
for  double  the  yearly  value  of  his  moiety.  An  action  on  this 
statute  may  be  brought  after  a  recovery  in  ejectment.  The 
defendant^,  after  having  held  of  the  plaintiff  a  farm  for  four- 
teen years,  received  a  regular  notice  to  quit  on  the  12th  of 
May,  1806,  and  the  possession  was  then  demanded  of  him ; 
but  he  refused  to  deliver  it  up,  and  held  over  till  the  7th  of 
February,  1807 ;  whereupon  the  plaintiff  brought  his  eject- 
ment against  the  defendant  and  recovered  possession ;  and 
afterwards  brought  this  action  of  debt  upon  the  stat.  4  Geo.  2. 

a  CuttiDgf  V.  Derby,  2  Bl.  Rep.  1077.  b  Soulsby  v.  Neviog,  9  East,  310. 


husband,  in  order  to  entitle  him  to  maintain  an  action  against  the 
husband,  on  this  statute,  for  wilfully  holding  over.      Chambre,  J. 
differed  from  the  other  judges,  conceiving,  that  a  demand  ought  to  be 
made,  upon  the  party  against  whom  a  penal  action  is  brought.    N.  in 
a  case  of  this  kind  the  husband  may  be  sued  alone,  and  it  is  not  ne- 
cessary to  join  the  wife  for  conformity,  the  husband  being  in  pos- 
session of  the  estate  at  the  time  when  possession  is  to  be  delivered, 
and  consequently  the  offence  being  committed  by  him ;   for  the  of- 
fence, which  consists  in  not  compl3ring  with  the  demand  to  dehver 
possession  at  the  time,  when  it  ought  to  be  complied  with,  is  not  com- 
plete until  the  day -for  delivering  possession  arrives.     The  demand 
need  not  be  made  either  on  or  before  the  expiration  of  the  term,  but 
maybe  made  afterwards;  e.  g.  six  weeks  afterwards,  the  landlord  not 
having  in  the  mean  time  done  any  act  to  recognize  the  defendant  as 
continuing  to  be  his  tenant:    but  the  landlord  will  be  entitled  to 
double  the  yearly  value  only  from  the  time  of  giving  notice  to  quit 
and  making  demand.     Cobb  v.  Stokes,  8  £ast,  358. 

(79)  Notwithstanding  the  order  in  which  the  words  stand  in  this 
Stat.,  from  which  it  should  seem  that  the  notice  ought  to  be  given 
after  the  determination  of  the  term,  yet  the  notice  may  be  given  be- 
fore the  expiration  of  the  term.     Cutting  v.  Derby,  2  Bl.  R.  1075. 

(80)  A  receiver  appointed  under  an  order  of  the  Court  of  Chan- 
cery, is  an  agent  within  the  meaning  of  this  statute.  Wilkinson  v. 
Ck)lley,  5  Burr.  2694. 


eoe  DEBT. 

c.  28.  for  double  the  yearly  value  of  the  premises^  in  the  m« 
terval  between  the  expiration  of  the  notice  to  quit,  (which 
was  the  day  of  the  demise  in  the  ejectment,)  and  the  time  of 
recovering  the  possession  under  the  ejectment.  The  decla- 
ration was  in  the  usual  form,  alleging  the  demise  to  and 
holdin?  by  the  defendant:  the  demand  of  possession  and 
notice  m  writing  to  deliver  up  the  premises  at  the  end  of  .the 
term,  on  the  12  th  of  May,  1806:  the  subsequent  refusal  of 
the  defendant,  and  his  wilfully  holding  over  for  three  quarters 
of  a  year  after  the  12th  of  May ;  and  the  annual  value  of  the 
premises.  It  was  objected,  on  the  part  of  the  defendant,  that 
the  plaintiff  ha^nng  before  recovered  the  premises  by  the 
ejectment,  and  thereby  treated  the  defendant  as  a  trespasser, 
the  action  of  debt  upon  the  statute,  in  which,  as  it  was  said, 
the  defendant  was  proceeded  against  as  tenanty  could  not  be 
maintained ;  but,  per  Ix)rd  EUenborough,  C.  J.  There  is  no 
incongruity  in  the  landlord's  bringing  this  action  for  the 
double  value  after  a  recovery  in  ejectment.  The  legislature 
considered,  that,  in  many  cases,  the  single  value  might  not  be 
a  compensation  to  the  landlord  for  having  been  kept  out  of 
possession  by  the  misconduct  of  the  tenant,  and  therefore 
they  gave  him  double  the  value.  It  has  no  reference  to  any 
antecedent  remedy  which  the  landlord  had  to  recover  posses- 
sion by  ejectment,  but  is  cimiulative.  The  two  actions  are 
brought  dwerso  intuitu;  the  ejectment  is  in  order  to  get 
possession  of  the  premises  wrongftdly  withheld ;  the  adtion  of 
debt  for  the  double  value  is  in  order  to  indemnify  the  land- 
lord for  the  wrong.  The  other  judges  concurred  with  the 
C.J. 

In  the  following  case  the  plaintiff  declared  in  the  first  count 
for  double  theyearly  value  ^;  and  in  the  second,  for  use  and 
occupation.  Tne  defendant  pleaded  as  to  the  demand  in  the 
first  count,  and  as  to  parcel  of  the  demand  in  the  second 
count,  nil  debet ;  and  as  to  the  residue,  (being  the  amount 
of  the  single  rent,)  the  defendant  pleaded  a  tender,  and  paid 
the  money  into  court,  which  the  plaintiff  took  out  of  court, 
but  proceeded  to  trial.  It  was  contended,  on  the  part  of  the 
defendant,  that  there  shoidd  be  a  nonsuit,  because  the  plea 
of  tender  of  rent  covered  the  whole  period,  for  which  the 
double  value  was  claimed  in  the  first  count ;  and  the  accept- 
ance of  the  tender,  which  adopted  the  terms  and  character  of 
it,  must  be  taken  to  be  an  aamission  by  the  landlord,  that 
the  defendant  held  the  premises  mentioned  in  the  second 
count,  as  tenant  to  him  during  the  whole  period,  for  which 

c  Ryal  V.  Rich,  10  Bast,  48. 
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the  rent  was  claimed^  and  that  he  received  the  tender^  as  of 
rent  for  the  same  premises ;  and  consequently  it  operated  as 
a  waver  of  the  penalty.  But  the  court  held^  that  plaintiff  was 
not  estopped  from  taking  the  money  as  part  of  the  larger  sum 
claimed,  and  that  going  on  with  the  smt  shewed  that  he  did 
not  mean  to  take  it  in  satisfaction  of  the  lesser  sum. 

Stat.  11  G.  2.  c.  19.  s.  18. — By  stat.  11  Geo.  2.  c.  19.  s.  18. 
If  any  tenant  (81)  shall  give  notice  (82)  of  his  intention  to 
quit  tne  premises  holden  by  him,  at  a  time  mentioned  in  such 
notice,  (83)  and  shall  not  deliver  up  the  possession  thereof 
accordingly,  then  such  tenant,  his  executors,  or  administra- 
tors, shall,  thenceforward,  pay  to  the  landlord  double  the  rent 
which  he  should  otherwise  have  paid,  to  be  levied  (84),  sued 
for,  and  recovered,  at  the  same  times  and  in  the  same  man- 
ner as  the  single  rent  could ;  and  such  double  rent  shall  con- 
tinue to  be  paid  during  all  the  time  such  tenant  shall  con- 
tinue in  possession  (85).*^  A  tenant,  who,  after  having  given 
notice  to  quit,  holds  over  for  a  year,  and  then  pays  double 
rent,  according  to  the  foregoing  statute,  may^  quit  at  the  end 
of  such  year  without  giving  a  fresh  notice.  N.  By  stat.  3  & 
4  WilL  4.  c.  42.  s.  3.  "  All  actions  for  penalties,  damages,  or 
sums  of  money,  given  to  the  partv  grieved,  by  any  statute 
now  in  force,  or  hereafter  to  be  in  torce,  shall  be  commenced 
and  sued  one  year  after  the  end  of  this  present  session,  or 
within  two  years  after  the  cause  of  such  actions  or  suits.  The 
4th  section  contains  the  usual  provision  in  favour  of  infants, 

d  Booth  y.  Macfarlane,  1  B.  &  Ad.  904. 


(81)  A  tenant  for  a  year  under  a  parol  demise,  is  a  tenant  within 
this  statute.     Timmins  v.  Rawlison,  3  Burr.  1603. 

(82)  It  is  not  necessary  that  this  notice  should  be  in  writing. 
Timmins  v.  Rawlison,  3  Burr.  1603. 

(83)  There  must  be  some  fixed  time  mentioned.  A  notice  that 
the  tenant  will  quit  as  soon  as  he  can  possibly  get  another  situation 
will  not  enable  the  landlord  to  recover  under  this  statute,  although 
he  can  prove  that  the  tenant  had  got  another  situation.  Farrance  v» 
Ellangion,  2  Campb.  591. 

(84)  That  is,  by  distress. — ^N.  This  remedy  was  pursued  in  TVm- 
mins  V.  Rawlison, 

(85)  It  seems,  that  there  would  be  an  incongruity  in  applying  the 
remedy  given  by  this  statute  for  doable  rent  after  the  remedy  by 
ejectment,  which  treats  the  person  in  possession  as  a  trespasser.  Per 
Ld.  Ellenborough,  C.  J.  9  East,  314. 
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femes  covert,  non  compotes  mentis,  and  persons  beyond  sea^ 
and  provides  also  for  the  absence  of  defendant  beyond  sea. 

See  further  provisions  of  the  legislature  for  enabling  land- 
lords more  speedily  to  recover  possession  of  lands  and  tene- 
ments unlawfully  held  over  by  tenants,  in  stat.  1  Geo.  4.  c.  87* 
and  which  is  not  to  be  construed  to  prejudice  or  affect  any 
right  of  action  or  remedy  which  landlords  already  possessed, 
s.  7*    This  statute  extends  to  Ireland,  s.  8. 

Declaration, — ^Debt  for  rent,  by  the  lessor  against  the 
lessee,  may  be  brought  either  where  the  land  lies,  or  the 
deed  was  made  ® ;  but  debt  by  the  grantee  of  the  reversion 
against  lessee  ^,  or  by  lessor  against  the  assignee  of  the  term  K, 
or  by  grantee  of  the  reversion  against  assignee  of  the  term  \ 
is  maintainable  on  privity  of  estate  only,  consequently  is  lo- 
cal, and  must  be  brought  in  that  county  where  the  lands  are. 
If  the  venue  is  laid  in  the  wrong  county,  advantage  may  be 
taken  of  it  on  demurrer  K  It  is  a  general  rule,  that,  wherever 
an  action  is  founded  on  a  deed,  the  deed  must  be  declared 
upon.  But  the  action  of  debt,  for  rent  arrear,  forms  an  ex- 
ception to  this  rule ;  for  in  this  case  it  is  not  necessary  to  de- 
clare upon  the  deed^.  Debt  against  an  executor  for  rent  in- 
curred during  the  life  of  the  testator,  must  be  in  the  detinet 
only^.  But  for  the  rent  incurred  after  the  deadi  of  the 
lessee,  the  action  may  be  brought  either  in  the  debet  and 
detinet™,  or  in  the  detinet  only " ;  for  the  lessor  has  his  elec- 
tion (86).  Debt  by  ^  or  against  p  an  executor  or  administra- 
tor, ifor  rent  arrear,  partly  in  time  of  testator  or  intestate, 
and  partly  in  time  of  executor  or  administrator,  is  well 
brought  in  the  detinet  only.  If,  in  such  case,  the  plaintiff  in 
the  same  declaration  charee  the  defendant  in  the  detinet  for 
the  rent  arrear  in  time  or  testator  or  intestate  ,  and  in  the 

e  Patterson  v.  Scott,  Str.  776.  1   1  Rol.  Abr.  603.  (S.)  pi.  9. 

f  Bord  V.  Cudmore,  Cro.   Car.  183.  mRich  v.  Frank,  Cro.  Jac.  238.    1 

Traheame  v.  Cleabrooke,  W.  Jones,  Bulstr.  22.  S.  C.  Mawle  v.  CacylFTr, 

43.  Thiale  v  Cornwall,  1  Wils.  166.  Cro.  Jac.  549. 

g  Per  Cur.  in  Patterson  v,  Scott,  Str.  n  Royston  v.  Cordyre,  Aleyn,  42. 

776.  o  Smith  v.  Norfolk,  Cro.  Car.  225. 

h  See  Barker  v.  Darner,  Carth.  183.  p  A^lmer  v.  Hide,  M.  13  O.  2.  B.  R. 

i  2  Lev.4>0.  1  Wils.  166.  MSS. 

k  Adm.  per  Cur.  in  Atty  v.  Pariah,  q  Salter  v.  Codbold,  3  Lev.  74. 

1  Bos.  and  Pul.  N.  R.  109. 


(86)  The  only  iuconvenience  of  suing  in  the  detinet,  is  to  the 
plaintiff  himself,  who  waves  his  right  to  demand  satis&ction  out  of 
the  estate  of  the.  defendant,  and  contents  himself  with  what  the  tes- 
tator's estate  will  afford.   Aleyn,  43. 
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debet  and  delinet  for  the  rent  arrear  in  his  own  time,  the  de- 
claration will  be  bad  on  demurrer;  because  several  judge- 
ments would  be  required.  It  seems,  therefore,  that  if  the 
lessor^  in  such  case,  will  not  wave  his  right  of  demanding  sa- 
tisfiftction  out  of  the  estate  of  the  defendant,  he  must  bring 
two  actions.  Detinet  for  rent  against  an  executor  of  lessee 
is  transitory';  beciause  it  is  for  arrears  in  the  testator's  time ; 
but  when  it  is  in  the  debet  and  detinet  for  rent  accrued  in 
the  executor's  time,  it  must  be  where  the  land  lies  ■ ;  for  in 
this  case  the  executor  is  chareed  as  assignee  on  the  privity  of 
estate,  and  not  on  the  privity  of  contract.  If  A.  demises 
land  by  indenture  to  B.  for  years  ^,  yielding  rent,  and  B.  dies, 
making  C.  his  executor,  the  lessor  may  have  debt  against 
the  executor  for  the  rent  reserved,  and  arrear  after  the  death 
of  the  lessee,  although  the  executor  never  entered  nor 
agreed;  for  the  executor  represents  the  person  of  the  tes^ 
tator,  and  the  testator  by  the  indenture  was  estopped  and 
concluded  during  the  term  to  pay  the  rent  'upon  his  own 
contract;  and,  therefore,  althougn  the  rent  is  higher  than 
the  profit  of  the  land,  yet  the  executor  cannot  wave  the 
land,  but,  notwithstanding  that,  he  shall  be  charged  with 
the  rent  (87). 

Debt  for  Use  and  Occupation. — In  the  case  of  demise,  not 
by  deed,  die  action  of  debt  for  use  and  occupation  has  been 
substituted  for  the  ancient  method  of  declaring  in  debt  for 
rent.  The  first  case  in  which  it  was  determined,  that  an 
action  of  debt  might  be  maintained  for  use  and  occupation, 
was  the  case  of  Stroud  v.  BogerSy  H.  32  O.  3.  C.  B.  reported 
shortly  in  a  note  to  a  similar  determination  in  the  Court  of 
King's  Bench,  in  WUktM  v.  Wingate,  M.  35  O.  3.  B.  R. 
6  T.  R.  62.    The  generality  of  the  form  of  declaring,  per- 

r  Qilb.  Debt,  B.  2.  c.  2.  \  Acrreed  by  three  Justices  in  Howse 

t  Connel  v.  Lisset,  2  Lev.  80.  v.  Webster,  Yelv.  103. 


(87)  See  also  HeUer  v.  Catebert,  1  Lev.  127,  where  Wyndham,  J. 
said,  tiiat  an  executor  cannot  wave  a  term,  bo  as  not  to  be  charged 
for  the  rent,  if  he  has  assets ;  for  he  is  bound  to  perform  all  the 
contracts  of  the  lessor,  if  he  has  assets,  be  the  rent  above  the  value 
of  the  land  or  not ;  which  was  not  denied.  And  Kelynge,  J.  said, 
that  he  could  not  so  wave  it,  but  that  he  should  be  charg^  in  the 
detinet,  on  which  the  assets  would  come  into  question.  And  if  he 
continues  the  possession,  he  shall  be  charged  in  the  debet  and  deti- 
net in  respect  of  the  reception  of  the  profits,  whether  he  has  assets 
or  not;  to  which  Twysden,  J.  agreed.  See  also  BiUmghmtt  v. 
Speerman,  Salk.  297,  to  the  same  effect. 

VOL.  I.  2  R 
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mitted  in  the  action  for  use  and  occupation,  rendert  it  verjr 
convenient;  for  it  has  been  holden,  that  a  declaration  in 
debt,  not  setting  forth  any  demise  of  the  premises^,  nor  for 
what  term,  or  what  rent  they  were  demised,  nor  how  long 
the  defendant  had  occupied  them,  nor  when  the  sum  claimed 
to  be  due  for  the  use  and  occupation  became  due,  nor  for 
what  space  of  time,  is  sufScient  to  enable  the  plaintiff  to  re- 
cover for  use  and  occupation.  So  where  me  declaration 
omitted  the  place  where  the  premises  were  situated',  it  was 
holden  good  on  special  demurrer,  there  not  being  any  locality 
in  the  action,  llie  inconvenience  resulting  to  tiie  defendant 
from  this  seneral  form  of  dechiiing,  is  remedied  by  permittmg 
the  defendant  to  call  on  the  plaintiff  for  the  particidars  of  his 
demand.    See  ante,  p.  71* 

Pleadings. — In  debt  for  rent,  upon  a  demise  of  land^  if  the 
rent  be  reserved  by  deed  indented,  the  delfendant  may  plead 
mm  est  faciumy ;  if  without  deed,  non  dmisit,  or  nouiing  in 
arrear,  or  that  the  defendant  never  entered.  The  plea  of  ml 
debet  shall  not  be  allowed  in  any  action.  R.  6.  H.  T.  4  W  4. 
In  debt  for  rent,  against  the  lessee  *,  or  his  personal  repre- 
sentative %  an  assignment  before  the  rent  became  due,  cannot 
-be  pleaded  in  bar  of  the  action ;  for  the  privity  of  contract 
remains  notiHrithstanding  the  assigment:  but  an  assignment 
and  an  acceptance  on  the  part  of  the  lessor  of  the  assignee  as 
his  tenant  may  be  pleaded  in  bar  either  by  tibe  lessee^,  or  his 
personal  representative  <^;  because  the  lessor's  acceptance  of 
tlie  assignee,  as  his  tenant,  destroys  the  privity  of  contract 
Upon  this  principle  it  was  holden,  that  debt  would  not  he  on 
the  reddendum  against  the  lessee^  fcur  rent  aoouing  after  his 
bankruptcy,  when  he  had  ceased  to  occupy  the  premises,  and 
the  assignee  was  in  possession  under  the  commissioners' 
assimment,  the  lessor's  assent  to  such  assignment  being  vir- 
tually in  the  statute  authorizing  the  assignment,  and  being 
equivalent  to  an  express  assent  (88). 

u  Stroud  y.  Rogers,  sup.  and  cited  by  y  Gilb.  C.  B.  61.  3rd  ed. 

Le  BlaDC,  J.  in  King   v.   Fmser.  z  Walker's  case,  3  Rep.  22.  a. 

6  East,  354.  a  Helier  v.  Casebert,  1  Lev.  127. 

X  King  V.  Frazer,  6  East,  348.    See  b  Marsh  v.  Brace,  Cro.  Jac.  334. 

also  Egler  ▼.  Marsden,  5  Taunt.  25.  c  Marrow  y.  Turpin,  Cro.  Eliz.  715. 

and  Davies  ▼.  Edwards,  3  M.  and  8.        Moor,  600,  pi.  829.  S.  C. 

380.  d  Wadham  v.  Marlowe,  8  East,  314.  n. 


(88)  But  assumpsit  lies  against  a  lessee,  from  year  to  year,  upon 
his  agreement  to  pay  rent  during  the  tenancy,  notwithstanding  his 
bankruptcy,  and  the  occupation  of  his  assignees  during  part  of  the 
time  for  which  the  rent  accnxed.  Boot  v.  Wilson,  8  &iBt,  311.  and 
post.  Use  and  Occupation. 
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Efnetiork-^ln  debt,  as  in  other  remedies  for  rent  arrear^  an 
eviction  may  be  pleaded  in  bar,  for  that  occasions  a  sus* 
pension  of  tne  rent;  but  care  must  be  taken  that  an  eviction^ 
or  such  facts  as  amoimt  in  law  to  an  eviction,  be  stated  in 
the  plea;  for,  if  a  mere  trespass  %  or  an  illegal  ouster^  only^ 
be  stated,  the  plea  will  be  insuiEcient.  See  post,  Replevin* 
If  the  land  be  evicted,  or  the  lease  determine  before  the  legal 
time  of  payment,  no  rent  shall  be  paidcr*  because  there  shall 
never  be  any  apportionment  in  respect  of  part  of  the  time, 
as  there  shall  be  in  respect  of  part  of  the  land  (89).  Hence> 
at  common  law,  if  tenant  for  life  made  a  lease  for  years, 
rendering  rent  at  Easter,  and  the  lessee  occupied  for  three 
quarters  of  a  year,  and  in  the  last  quarter  before  Easter  the 
tenant  for  life  died ;  in  this  case  there  was  not  any  appor* 
tionment  of  rent  for  the  three  quarters  of  a  year  (90).  But 
now  by  stat.  11  Geo.  2.  c.  19.  s.  15.  "Where  tenant  for  life 
dies  before  or  on  the  day  on  which  rent  is  reserved  or  made 
payable,  upon  any  lease  of  lands,  &c.  which  determines  on 
the  death  of  such  tenant  for  life,  his  personal  representative 
may,  in  an  action  on  the  case,  recover  from  the  under-tenant 
of  such  lands,  &c.,  if  the  tenant  for  life  die  on  the  day  on 
which  the  same  was  made  payable,  the  whole,  or  if  before 
such  a  day,  then  a  portioh  of  such  rent,  according  to  the  time 
the  tenant  for  life  hved,  of  the  last  year,  or  quarter  of  a  year, 
or  other  time  in  which  the  said  rent  was  growing  due,  making 
all  just  allowances,  or  a  proportional  part^'  See  Botheroyd 
V.  fFooUey,  5  Tyrw.  522. 

To  remove  doubts  which  had  been  entertained  upon  the  con- 
struction of  the  foregoing  provision,  it  was  enacted  and  declared 
by  Stat.  4  &  5  W.  4.  c.  22.  s.  1.  [27th  June,  1834,]  that  rents 
reserved  and  made  payable  on  any  lease  of  lands,  &c.  which 

«  Reynolds  r.  Buckle,  Hob.  326.  Hunt    f  Vochell  v.  Dancastell,  Moqr,  891 . 
y.  Cope,  Cowp.  242.  g  Clun's  case,  10  Rep.  128.  a. 


(89)  "  Where  our  books  speak  of  an  apportionment  in  case  where 
the  lessor  enters  upon  the  lessee,  in  part,  they  are  to  be  under- 
stood where  the  lessor  enters  lawfuUy^  as  upon  a  surrender,  for- 
fi^ture*  or  such  like,  where  the  rent  is  lawfully  extinct  in  part." — 
1  Inst.  148.  b. 

(90)  "  If  there  be  lawful  eviction  from  part  by  an  elder  title,  it  is 
clear  that  the  rent  is  apportioned  only,  and  not  suspended."  Per 
Parke,  B.,  delivering  the  judgment  of  the  court  in  Nede  v.  Mackenzie, 
5  Tyrw.  1125. 
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shall  determine  on  the  death  of  the  person  making  the  same 
(although  such  person  was  not  strictly  tenant  for  Me  thereof^) 
or  on  the  death  of  the  life  for  which  such  person  was  entitled 
to  such  hereditaments^  shaU^  so  far  as  respects  the  rents  re- 
served by  such  lease,  and  the  recoverv  of  a  proportion  thereof 
by  the  person  granting  the  same,  his  executors,  or  admi- 
mstrators  (as  the  case  may  be,)  be  considered  as  within  the 
foregoing  provision.    And  by  s.  2.  "  All  rents  service  reserved 
on  any  lease  by  a  tenant  in  fee,  or  for  any  Ufe  interest,  or  by 
any  lease  granted  under  any  power,  all  rents-charge  and  other 
rents,  annuities,  pensions,  dividends,  moduses,  compositions, 
and  all  other  payments,  in  G.  B.  and  I.,  made  payable  at 
fixed  periods,  shall  be  apportioned  in  such  manner,  that  on 
the  death  of  any  person  interested  in  any  such  rents,  an- 
nuities, &c.  or  in  the  estate,  &c.  from  which  the  same  shall  be 
issuing,  or  on  the  determination  by  any  other  means,  of  the 
interest  of  any  such  person,  he  and  his  executors,  adminis- 
trators, or  assigns,  shall  be  entitled  to  a  proportion  of  such 
rents,  annuities,  &c.  and  other  payments,  according  to  the 
time  which  shdl  have  elapsed  firom  the  commencement  or 
last  period  of  payment  thereof  respectively  (as  the  case  may 
be),  including  ^e  day  of  the  death  of  such  person,  or  of  the  de- 
termination of  his  interest,  all  just  allowances  and  deductions 
in  respect  of  charges  on  such  rents,  &c.  and  other  payments 
being  made ;  and  that  everv  such  person,  his  executors,  admi- 
nistrators, and  assigns,  shall  have  the  same  remedies  at  law  and 
in  equity  for  recovering  such  apportioned  parts,  when  the  entire 
portion,  of  which  such  apportioned  parts  shall  form  part,  shnll 
become  payable,  and  not  before,  as  he  would  have  had  for 
recovering  such  entire  rents,  annuities,  &c.  if  entitied  thereto, 
but  so  that  persons  liable  to  pay  rents  reserved  by  any  lease, 
and  the  lands,  &c.  comprised  therein,  shall  not  oe  resorted 
to  for  such  apportioned  parts  specifically,  but  the  entire  rents 
of  which  such  portions  shall  form  a  part  shall  be  received  and 
recovered  by  the  persons,  who  if  this  act  had  not  passed 
would  have  been  entitied  to  such  entire  rents;  and  such 
portions  shall  be  recoverable  firom  such  persons  by  the  parties 
entitled  to  the  same  imder  this  act,  in  any  action  or  suit  at 
law  or  in  equity;  provided^,  that  these  provisions  shall  not 
4ipply  to  any  case,  in  which  it  shall  be  expressly  stipulated, 
that  no  apportionment  shall  take  place,  or  to  annual  sums 
znade  payable  in  pohcies  of  assurance  of  any  description.^' 

Nil  habuit  in  tenemeniis. — If  the  plaintiff  declares  upon 

h  s.  3. 
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an  indenture  of  lease^  the  defendant  cannot  plead  nt7Aa£ttt/ 
m  tenemeniis^f  or  non  dimisit;  because  the  defendant,  by  the 
execution  of  the  counterpart  of  the  indenture^  is  estopped 
from  controverting  either  the  power  of  the  plaintiff  to  demise 
or  the  actual  demise;  but  otherwise  it  is^  where  the  demise 
is  by  deed  poll**,  or  by  parol.  In  debt  for  rent  reserved  upon 
a  lease  by  indenture*^,  if  the  defendant  pleads  nil  habuii  in 
tenemeniis,  the  plaintiff  need  not  reply  the  estoppel,  but  may 
demur;  because  the  declaration  being  on  the  indenture,  the 
estoppel  appears  on  the  record.  If  to  debt  on  a  demise^ 
without  deed,  the  defendant  pleads  nil  habuii  in  tenementisy 
the  plaintiff  ought  in  his  replication  to  shew  specially  what 
estate  he  had  in  the  premises^  But  if,  instead  of  doing  this 
he  replies,  ^^  that  he  had  a  good  and  sufficient  tide,'^  and  issue 
is  joined  thereon  and  found  for  the  plaintiff,  the  defect  in  the 
replication  will  be  aided  by  the  venlict.  Nil  habuit  in  tene- 
mentis^  cannot  be  pleaded  to  debt  for  use  and  occupation. 

Statute  of  Limitations. — ^By  stat.  21  Jac.  1.  c.  16.  s.  3.  ac* 
lions, of  debt  for  arrearages  of  rent  shall  be  commenced  and 
sued  within  six  yeikra  next  after  the  cause  of  such  actions. 
This  statute  is  confined  to  actions  for  arrears  of  rent^,  upon 
a  demise  without  deed,  and  does  not  extend  to  cases  of  rent 
reserved  by  specialty.  But  by  stat.  3  &  4  W  4.  c.  42.  s.  3. 
[14  Aug.  1833,]  ''All  actions  of  debt  for  rent  upon  an  inden- 
ture of  demise  shall  be  commenced  and  sued  within  ten  years 
after  the  end  of  this  present  session,  or  within  twenty  years 
after  the  cause  of  such  actions  or  suits,  but  not  after. '  See 
3  &  4  W.  4.  c.  27,  s.  42,  and  P(yet  v.  Fo/cy,  2  Bing.  N.  C. 
679,  ante,  p.  522. 

a  GOb.Debt  B.  3.  c.  3.  d  Gill  ▼.  Glasae,  Yelt.  227. 

b  Per  Cur  Lewis  ▼.  Willis,   1  Wils.  e  Curtis  ▼.  Spitry,  1   Bingh.  N.   C 

314.  15. 

c  Heath    ▼.    Vemeden,  3    Lev.  14S.  f  Freeman  r.  Stacy,  Hutt  109. 

Kemp  V.  Ooodall,  Salic.  277. 
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IX.  Debt  ojfoinst  Sheriff j  ifc.  far  Eecape  of  Prisoner  in 
Execution— Stat.  13  Ed.  I.  c.  II.  I  R.  2.  c.  12.— 
What  ehaU  be  deemed  an  Escape — 0/  Recaption — By 
whom  the  Action  for  an  Escape  may  be  bnmght — 
Against  whom. — Declaration — Pleadings— Evidence. 

By  the  common  law,  sherijSfs  and  gaolers  were  obliged  to 
keep  persons  in  execution  ^*  in  close  and  safe  custody  f^  but 
if  sucb  prisoners  escaped,  the  only  remedy  which  the  credi- 
tor had  against  the  gaoler,  was,  by  an  action  upon  the  case, 
grounded  upon  the  tort;  for^  at  tne  common  law,  an  action 
of  debt  did  not  lie  for  an  estepe.  The  statute  of  West- 
minster the  second  (13  Ed.  1.  c,  11.)  first  saye  the  action 
of  debt  against  the  gaoler  who  permitted  the  escape  of  a 
person  committed  to  prison  by  auditors  for  arrears  of  ac- 
count. That  statute  haying  authorised  the  commitment  of 
the  bailiff  or  receiyer,  in  case  he  is  foimd  in  arrear,*  proceeds 
thus:  Et  caveat  sibi  vicecomes  vel  custos  f9lj  gusdem  gaoksy 
sive  sit  in  Ubertate  sive  non,  quod  per  commune  breve,  quod 
dicitur  replegiare,  vel  alio  modo  sine  assensu  f92J  dondm  ipsum 
a  prisona  empire  non  permittat;  quod  si  fecerit,  et  super  hoc 
convincatuTf  respondeat  domino  de  damno  per  hujusmodi  servi^ 
entem  sibi  iUato,  secundum  quod  per  patriam  verificare  poterii, 
et  habeat  [dominusli  suum  recuperare,  per  breve  f9SJ  de  de- 
bito  [versus  citstodem].  Et  si  custus  gaoke  non  habeat  per 
quod  justicietur  vel  unde  solvat,  respondeat  superior  suus 
(9AJy  qui  custodiam  htgusmodi  gaoUe  sibi  commisit,  per  idem 
breve  f95J. 


(91)  This  act  extends  to  all  keepers  of  gaols,  as  wdDl  by  wrong  or 
de  facto,  as  dejure.     2  Inst.  382. 

(92)  This  assent  may  be  by  parol,  and  shall  be  a  sufficient  bar  in 
an  action  of  debt  jbrought  for  tiie  escape.     2  Inst.  382. 

(93)  Although  this  statute  and  the  subsequent  stat.  1  R.  2.  c.  12, 
only  mentions  "  per  breve,"  yet  a  bDl  of  debt  lies  also  by  the  equity 
of  tiiese  statutes.     2  Inst.  382. 

(94)  When  a  person,  having  the  custody  of  a  gaol  of  freehold 
or  inheritance,  commits  the  same  to  another,  who  is  not  sufficient, 
the  superior  shall  answer  for  the  escape  of  the  prisoner.  The 
mayor  and  citizens  of  London  having  the  shrievalty  of  London  in 
fee,  and  the  sheriffe  of  London  being  guardians  under  them,  and  re- 
movable from  year  to  year,  the  mayor  and  citizens  are  the  superiors; 


DEBT.  615 

The  next  statate  on  this  subject  is  stat.  1  R.  2.  c.  12.  by 
which  it  is  ordained^  ^^  that  no  warden  of  the  Fleet  shall  suffer 
any  prisoner  there  being,  by  judgment  at  the  suit  of  the 
party,  to  go  out  of  prison  by  mainprize,  bail,  nor  by  baston^ 
without  making  gree  to  the  said  parties  of  that  whereof  they 
were  judged,  unless  it  be  by  wnt  or  other  commandment  of 
the  kui^  upon  pain  to  lose  his  office,  and  the  keeping  of  the 
said  prison.  And  if  any  such  warden  be  attainted  by  due' 
process,  that  he  has  suffered  such  prisoner  to  go  at  large 
against  this  ordinance,  then  the  plaintiffs  shall  have  their  re* 
covery  against  the  warden,  by  writ  of  debt/'  Though  this 
statute  is  confined  in  terms  to  the  wardens  of  the  Fleet?,  yet 
it  has  been  holden  that  sheriffs  and  other  gaolers  are  within 
the  equity  of  it.  On  the  preceding  statutes,  extended  by  a 
liberal  construction,  the  action  of  debt  against  sheriffs  and 
other  gaolers^  for  original  escapes  out  of  execution,  is  wholly 
founded.  It  is  observable,  nowever,  that  these  statutes 
being  in  affirmance  of  the  common  law,  have  not  taken 
away  the  common  law  remedy  by  action  on  the  case :  and 
that  it  is  at  the  election  of  the  party  to  bring  either  the 
one  or  the  other^  (96).  There  is,  however,  an  advantage 
attending  the  remedy  given  by  statute,  which  makes  it  more 
eligible  than  proceecung  by  the  common  law:  when  an  action 

g  Plowd  35  b.  h  Burton  v.  Eyre,  Cro.  Jac.289. 


and,  although  the  sheriffs  appoint  a  keeper  under  them,  yet  he  is- 
not  within  the  statate ;  for  ihere  cannot  be  two  superiors  within  thiS' 
act,  but  one  superior  and  one  inferior  only.  2  Inst.  382.  In  Phtm- 
mer  v.  Widtchcott,  2  Lev.  158.  2  Mod.  1 19.  T.  Jones,  60.  S.  C,  the 
court  were  of  opinion,  that  the  warden  of  the  Fleet  in  fee,  having; 
granted  the  office  to  A.  for  life,  who  permitted  a  prisoner  in  execu* 
tion  to  escape,  was  responsible,  A.  not  being  sufficient  at  the  time  of 
action  brought. 

{9b)  It  was  said,  arg.  in  Phmmer  v.  Wkitchcott,  2  Lev.  159- 
that  after  this  statute,  and  before  the  stat.  1  R.  2.  c.  12,  actions  of 
debt  were  brought  in  other  cases  besides  Account,  and  16  E.  3  Fltz- 
Dam.  81.  Mich.  41  £.  3.  pi.  1.  41  Ass.  Bro.  Escape,  28,  were  cited. 
And  by  Buller,  J.  in  Bona/ous  v.  Waiker,  2  T.  R.  132,.  it  was  said, 
that  this  statute  (13  Edw.  1.  c.  11.)  by  a  liberal  construction  had 
been  holden  to  extend  to  all  cases. 

« 

(96)  An  action  on  the  case  is  the  only  remedy  against  the  sheriflT 
for  the  escape  of  prisoners  who  have  been  arrested  on  mesne  process; 
the  statutes  13  Edy^.  1.  c.  11.  and  1  Ric.  2.  c.  12.  being  confined  t» 
escapes  out  of  execution. 


• 
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on  the  case  is  brought  for  an  escape,  the  jury  aie  at  liberty  to 
give  such  damages  as  they  shall  think  right  under  all  the  cir- 
cumstances of  the  case^  and  a  small  sum  is  frequently  oonsi* 
dered  as  sufficient  in  cases  of  great  hardship  against  the 
gaoler.  But  where  a  prisoner  escapes  out  of  execution'^ 
and  the  remedy  prescribed  by  the  statute  13  Edw.  1.  c.  11. 
and  1  Ric.  2.  c.  12.  is  adop^^  the  gaoler  is  put  in  the  same 
situation  in  which  the  original  debtor  stood,  and  the  jury 
cannot  give  a  less  sum  than  the  creditor  would  have  recovered 
against  the  prisoner;  namely,  the  sum  indorsed  <m  the  writ, 
and  the  legal  fees  of  execution.  Such  is  the  law  relating  to 
original  escapes  out  of  execution;  and  by  stat.  1  Ann.  stat.  2. 
c  6.  s.  2.  the  same  remedy  is  given  against  sheriffs,  who  per- 
mit the  escape  of  persons  who  have  b^n  retaken  on  an  escape 
warrant  authorized  by  the  first  section  of  that  act. 

What  shall  be  deemed  an  Esccg^, — ^Escapes  are  either  vo- 
luntary or  negligent.  Voluntary  escapes  are  such  as  are  by 
the  express  consent  of  the  gaoler  (97);  negSgeni,  where  tt^ 
prisoner  escapes  without  the  consent  or  knowledge  of  the 
gaoler^.     In  either  of  these  cases  an  action  of  debt  may  be  I 

maintained  against  the  gaoler.  Even  circumstances  of  the 
escape  having  been  without  any  default  on  the  part  of  the 
gaoler,  will  not  afford  him  any  justification^;  the  act  of  God 
alone,  or  that  of  the  king's  enemies,  will  be  an  excuse.  If  a 
defendant  taken  in  execution  be  afterwards  seen  at  lai^  for 
any  the  shortest  time,  even  before  the  return  of  the  wnt,  the 
sheriff  will  be  cliargeable  for  an  escape  (98):  for  it  is  his  duty 
to  obey  the  writ,  and>^  the  writ  conmiands  him  to  take  the 
defendant,  and  him  safely  keep,  so  that  he  may  have  him 
ready  to  satisfy  the  plaintiff.  A  sheriff's  officer  having,  on 
the  27th  of  September'',  arrested  a  person  under  a  eo.  «a.  re- 

i  Bonafbut  v.  Walker,  2  T.  R.  l-iQ.        m  Hawkins  v.  Plomer,  2  Bl.  R.  1048. 
k  Stonehoiue  ▼.  Muliins,  Str.  873.         n  Benton  t.  Sutton,  i  Boi.  k  Pot.  24> 
1  AlBept  V.  Eyles,  2  H.  Bl.  108. 


(97)  "  If  a  gaoler  retakes  a  prisoner  in  execution  after  a  voluntary 
escape,  he  is  liable  to  an  action  of  false  imprisonment." — S  Rq[>. 
52.  b.  and  per  Grose,  J.  in  Atkinson  v.  Matteson,  2  T.  R.  177. 

(98)  After  an  arrest  on  mesne  process  the  gaoler  may  soffer  the 
prisoner  to  go  at  .large,  provided  he  has  him  at  the  retom  of  the  writ. 
Atkinson  v.  Matteson,  2  T.  R.  172.  Hence  in  Noy,  72.  a  distuiction 
is  taken  that  in  actions  for  escape  on  mesne  process,  the  writ  shall 
allege,  that  ad  largum  ire  pemUsit  et  non  compendt  ad  diem;  bat  on 
process  of  execution  ad  largum  irepermisit  is  sufficient.  And  so  are 
the  precedents.  Rastal.  171. 


*.> 


DEBT.  617 

ifcumable  on  the  7th  of  November  following^  carried  him  to  a 
lock-up-house;  and  on  the  2d  of  October  permitted  him  to 
go  in  company  with  one  of  his  (the  officer's)  followers  to  his 
own  house,  for  the  purpose  of  settling  his  affairs;  the  day  af- 
ter, the  prisoner  was  seen  riding  with  the  officer;  it  was  ad- 
judged, that  the  sheriff  was  liable  for  an  escape ;  for  the  cus- 
tody of  the  follower,  after  the  writ  had  been  once  executed, 
amounted  to  nothing:  and  further,  what  was  done  by  the  fol- 
lower was  not  done  in  execution  of  the  writ (99).  Upon  a 
habeas  corpus  to  a  gaoler,  to  bring  a  prisoner  in  execution  be- 
fore the  court,  the  gaoler  shall  have  a  convenient  time  only 
for  that  purpose,  and  for  carrying  him  back  again  to  prison  <>; 
which,  if  he  exceeds,  it  is  an  escape.  The  sheriff  is  liable  for  the 
escape  of  a  prisoner  taken  in  execution  on  an  erroneous  judg- 
mentP.  So  though  there  be  error  in  the  process,  the  sheriff 
cannot  take  advantage  of  it^. 

So  debt  lies  for  an  escape  against  the  sheriff,  who  permits 
a  prisoner  taken  under  a  ca.  sa.  to  go  at  large,  although  the 
sheriff  returns  not  the  writ';  for  there  is  a  record  of  which  the 
party  shall  take  advantage,  though  the  writ  be  not  returned. 
If  a  sheriff  arrests  a  party  under  a  ca.  sa.  who  then  pays  the 
debt  and  costs,  whereupon  the  sheriff  permits  him  to  go  at 
large,  the  sheriff  is  guuty  of  an  escape  for  which  debt  will 
lie ;  at  least,  where  the  sheriff  retains  the  money,  and  does 
not  pay  it  over  immediately  to  the  plaintiff;  for  it  is  the  duty 
of  the  sheriff  to  have  the  body  to  satisfy  the  plaintiff,  and  not 
to  receive  the  money*.  The  court,  however,  in  this  case, 
intimated  a  strong  opinion,  that  if  the  sher^  had,  imme- 
diately upon  the  receipt  of  the  money,  paid  it  over  to  the 
plaintiff,  they  would  nave  exonerated  tiie  sheriff.  Where 
the  defendant  is  arrested  on  a  ca.  sa.  issued  upon  a  judg- 

o  Resolved  by  all  the  Judgei,  Oro.  Oar.  r  Clipton's  caae,  cited  by  Periam,  Cro. 

14.  (100.)  Bliz.  17. 

p  Gold  ▼.  Strode,  Caith.  146.  s  Slackford  v.  Auttan,  U^Eatt,  46S. 
q  Burton  v.  Eyre,  Cro.  Jac.  380. 


(99)  Process  of  execation  jbeing  to  operate  immediately  by  doress 
of  imprisonment,  the  party  onght  to  be  taken  to  prison  within  a  con- 
venient time.     1  Bos.  &  Pol.  27,  8. 

(100)  At  the  condnsion  of  the  resolntions  on  this  point.  (Cro.  Car. 
14.)  the  judges  admonished  the  warden  of  the  Fleet,  that  under 
colour  of  writs  of  habeas  corpus  he  should  not  sa£fer  prisoners  to  go  at 
large  npon  peril  to  be  charged  with  escapes.  See  also  Hob.  202, 
Hitfd.  476.  Where  a  prisoner  is  removed  by  habeas  corpus,  if  the 
officer  take  him  out  of  the  direct  road,  it  is  an  escape.  Per  Duller,  J. 
m  BsiUom  v.  Suttim,  1  Bos.  &  PuL  28. 
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ment^^  withoat  a  $cire  faeias,  after  the  year,  and  llie  aheriff 
permits  him  to  escape,  debt  will  lie  against  the  sheriff  for 
the  escape ;  for  though  the  process  be  erroneously  awarded, 
yet  it  is  sufficient  for  the  arrest  by  the  sheriff;  and  he  mi^t 
have  justified  in  an  action  for  false  imprisonment,  and  there- 
fore cannot  set  the  prisoner  at  large.  So  where  the  writ  of 
execution  is  returnable  the  term  neict  but  one  after  the  teste's 
instead  of  the  next  term,  tiie  sheriff  may  be  diaiged  for  an 
escape ;  because  the  writ,  though  erroneous,  is  not  void,  the 
party  not  havine  a  day  on  suen  writ.  So  where  a  court  not 
having  jurisdiction,  orders  an  officer  to  disdiarge  a  prisoner, 
and  the  officer  obeys  the  order,  he  is  liable  in  an  action  for  an 
escape.  The  stat.  37  Oeo.  3.  c.  112.  authorized  justices  of 
the  peace  ^y  *^  at  the  first  or  second  general  quarter  session,  or 
general  session,  to  be  holden,  after  tiie  passing  the  act,  or 
some  adjournment  thereof^  to  dischaige  insolvent  debtors 
under  certain  circumstances.''  The  justices  in  the  county  of 
S.  ^^at  a  general  quarter  session  holden  by  adjournment," 
after  the  passing  the  act,  but  which  appeared  to  have  been 
an  adjoimiment  of  a  session  holden  before  the  act,  ordered 
the  gaoler  of  the  sheriff's  gaol  to  discharge  an  insolvent,  who 
was  in  the  custody  of  the  sheriff  in  execution.  It  was  holden, 
that  this  adjourned  session,  not  being  an  original  session 
holden  after  the  passing  of  the  act,  nor  an  adjournment  of 
such  a  session,  had  not  any  jurisdiction  under  this  act;  and, 
as  the  court  of  general  session,  or  general  (quarter  session  had 
not,  independently  of  this  act,  any  autiionty  over  a  person 
charged  in  execution  in  a  civil  suit,  the  proceeding  was  coram 
rum  judice,  and  consequentiy,  the  sheriff,  being  responsible 
for  the  act  of  his  servant,  was  liable  to  the  party  at  whose 
suit  tiie  insolvent  was  in  custody,  for  the  escape ;  agreeably 
to  the  rule  laid  down  in  the  case  of  the  Marshalsea  10  Rep. 
76.  a.  that,  when  the  court  has  not  jurisdiction  of  the  cause, 
the  whole  proceeding  is  coram  non  judice,  and  an  action  lies 
against  the  officer,  who  executes  the  process  of  the  coitrt. 

By  stat.  8  &  9  W.  3.  c.  27-  s.  1.  '^  Prisoners  upon  contempt 
or  mesne  process,  or  in  execution,  committed  to  the  custody 
of  the  marshal  of  the  King's  Bench,  or  warden  of  the  Fleet, 
shall  be  detained  within  the  said  prisons,  or  the  rules  thereof 
(101),  until  discharged  by  due  course  of  law;  and  if  the  mar- 

1  Biishe's  case,  Cro.  Eliz.  188.  n  Brown  v.  Compton,  8  T.  R.  434.  in 

m  Shirley  v.  Wrigrht,  Lord  Raym.  775.        which  Oiby  ▼.  Hales,  1  Ld.  Raym. 
Salk.  700.  .8.  C.  3.  was  overruled. 

(101)  By  this  statute,  the  rules  are  to  all  intents  and  purposes 
the  same  as  the  walls  of  the  prison.    A  defendant  in  execution,  who 
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shal,  or  warden,  or  keeper  of  any  prison,  shall  suffer  any 
prisoner  committed  to  their  custody,  either  on  mesne  process 
or  in  execution,  to  go  or  be  at  large  out  of  the  rules  of  the 
prison  (except  by  virtue  of  some  writ  of  habeaa  carpus,  or 
rule  of  court,  to  be  granted  only  upon  motion  made  or  pe- 
tition read  in  open  court,)  such  gomg  or  being  at  laige  shall 
be  deemed  an  escape/^  And  by  section  8.  ^^  If  the  keeper 
of  any  prison,  after  one  day's  notice  in  writing,  refuse  to 
shew  any  prisoner  committed  in  execution,  to  the  creditor 
or  his  attorney,  such  refusal  shall  be  deemed  an  escape/' 
And  by  s,  9.  ^^  If  any  person  desiring  to  charge  another  with 
any  action  or  execution,  shall  desire  to  be  informed  by  the 
keeper  of  the  prison,  whether  such  person  be  a  prisoner  or 
not,  the  keeper  shall  give  a  true  note  in  writing,  thereof,  to 
such  person,  upon  demand,  at  his  office  for  that  purpose, 
upon  pain  of  forfeiting  50/.  and  such  note  shall  be  sufficient 
evidence  that  such  person  was  at  that  time  a  prisoner  in  ac^ 
tual  custody?^  In  an  action  for  an  escape  against  the  marshal, 
it  appeared  that  the  prisoner  Serres^',  who  was  in  execution 
in  the  marshal's  custody,  at  the  suit  of  the  plaintiff,  was  seen 
at  large  about  eleven  o'clock,  on  the  first  day  of  Michaelmas 
term,  1806.  The  defence  was,  that  Serres  was  out  upon  a 
day-rule  granted  by  the  court  on  the  same  day ;  and  by  the 
preceding  statute  that  could  only  have  been  granted  at  the 
sitting  of  the  court,  which,  in  fiact,  did  not  sit  till  after  the 
time  when  he  was  at  large.  And,  it  further  appeared,  that 
the  plaintiff  had  actually  filed  his  bill  against  the  marshal  in 
this  action  before  the  sitting  of  the  court  on  the  same  day. 
The  petition,  however,  had  been  signed  by  the  prisoner  m 
the  mominff,  before  he  went  out  of  prison.  The  court  were 
of  opinion  that  the  day-rule  was  a  justification  to  the  marshal 
for  the  liberation  of  the  prisoner  on  the  whole  of  the  day,  by 

o  Field  T.  Jones,  9  Batt,  161. 


had  the  liberty  of  the  rules  <3i  the  Marshalfiea  Prison,  upon  his 
giving  security  to  the  marshal,  was  proved  to  have  been  out  of  the 
rules  for  several  days,  but  on  the  marshars  hearing  of  the  escape, 
was  put  in  dose  custody  before  action  brought  for  the  escape ;  it 
was  holden,  that  this  was  a  negligent  and  not  a  voluntary  escape : 
that  the  escape  was  not  voluntary  unless  it  was  with  the  consent  or 
by  the  default  of  the  marshal,  and  his  allowing  the  rules  of  the  pri* 
son  was  not  any  def&ult  in  him,  for  the  law  had  given  a  sanction 
to  it;  and  it  could  not  be  inferred  thence,  that  he  consented  to  the 
prisoner's  escape ;  because  he  had  taken  security  that  the  prisoner 
should  not  go  beyond  the  rules,  and  immediately  on  his  return  the 
marshal  had  confined  him  in  dose  custody*  iona/ous  v.  Walker, 
2T.  R.  126. 
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relation ;  Lord  EUenborough,  C.  J.  observing,  that  it  would 
entirely  frustrate  the  benefit  of  the  day-rule  to  the  parties,  if 
the  court  were  to  construe  it  thus  narrowly  and  strictly;  for 
if  it  were  first  to  be  moved,  and.  then  to  be  drawn  up,  and 
afterwards  served  upon  the  marshal,  before  the  party  could 
avail  himself  of  it,  he  would  have  the  benefit  of  a  very  small 
portion  of  the  day,  oonndering  how  late  the  court  usually 
commenced  their  sittings  on  the  first  day  of  term.  The 
court  would  consider,  however,  that  the  rule  was  only  granted, 
as  l^;ally  it  could  only  have  been^  when  the  court  sat  on  the 
first  day :  but,  when  granted,  it  was  a  liberty  for  that  day^ 
and  covered  the  antecedent  part  of  the  day,  because,  gene- 
rally speaking,  there  is  no  fraction  of  a  day,  unless  where  it 
is  necessary  to  look  to  it  in  order  to  answer  the  purposes  of 
justice* 

Of  Recaption, — ^If  the  party  in  execution  escapes  by  the 
negligence  of  the  gaoler,  ne  may  be  retaken  either  by  the  |j 

gaoler  P  or  the  plaintiffs ;  or  if  uie  plaintiff  recovers  against 
the  sheriff  for  me  escape,  the  sheriff  may  bring  an  action  on 
the  case  against  the  defendant  for  damages  sustained  by  him 
by  reason  of  the  escape';  but  if  he  escape  by  the  assent  of  the 
gaoler y  the  gaoler  cannot  retake  him  " ;  neither  in  such  case 
can  the  gaoler,  if  he  is  obliged  to  pay  the  creditor  the  amount 
of  his  debt  in  consequence  of  the  escape,  recover  back  the 
money  firom  the  debtor^;  yet  as  the  judgment  remains  still 
in  force,  the  plaintiff  may  either  bring  debt^,  or  sdre  fadas^ 
on  the  judgment,  or  sue  out  another  writ  of  capias  ad  saOs- 
faciendumy,  or  of  fieri  facias*;  and  if  the  plaintiff  die,  his 
personal  representatives  may  have  a  scire  facias  \  If  a  pri- 
soner in  execution  has  been  permitted  to  go  at  large,  with 
the  consent  of  the  plaintiff',  he  can  never  resort  to  the  judg- 
ment again  for  the  purpose  of  enforcing  it  in  any  manner. 
And  this  rule  holds,  although  the  party  in  execution  has 
been  discharged  on  terms  which  are  not  afterwards  complied 
with:  as  upon  an  imdertaking  to  pay  the  debt  hj  instal- 
ments ^ ;  or  to  render  himself  on  a  given  day  if  he  did  not  in 
the  mean  time  pay  the  debt<^;  or  to  pay  the  debt  at  a  future 
time^,  and  on  fiulure  thereof,  that  he  should  be  liable  to  be 
taken  in  execution  again^    So  if  the  plaintiff  consent  to  dis- 

p  F.  N.  B.  130.  ^  z  AllansoD  v.  Butler,  1  Lev.  211.  Al- 

q  Agreed  by  the  court  in  AUamon  y.        len  y.  Vinter,  T.  Jones,  21. 

BuUer,  I  Sidf.  330.  y  1  Vent.  4. 

r  F.  N.  B.  130.  z  Bassett  y.  Salter,  2  Mod.  136. 

g  Feathentonebaugh     y.     Atkinion,  a  Sudall  y.  Wythaa,  2  Lutw.  1264. 

Barnes,  373.    Adm.  in  Atkinson  v.  b  Vigers  v.  Aldrich,  4  Burr.  2482. 

Jameson,  5  T.  R.  25.  c  Clarke  v.  Clement,  6  T.  R.  525. 

t  Pitcher  v,  Bailey,  8  East,  171.  d  Tanner  y.  Hague,  7  T.  R.  420. 

u  Button  y.  Home,  1  bhow.  174.  •  BUckbum^.  Stupait,.2  East,  243. 
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charge  one  of  aevend  defendants  taken  on  a  joint  ca»  sa.  the 

f plaintiff  cannot  afterwards  take  any  of  the  other  defendants^ 
102).  So  where  the  prisoner  was  discharged  upon  giving  a 
fresh  security  to  satisfy  the  judgment,  which  was  afterwards 
defeated^  on  account  of  a  mere  informality ;  it  was  holden, 
that  the  judgment  was  satisfied  and  could  not  be  set  off 
against  the  demand  of  the  prisoner  s.  In  conformity  with 
this  rule  it  was  holden^  that  an  agreement  by  the  defendant^, 
on  his  being  discharged  out  r  of  custody  with  the  plaintiff's 
consent,  that  the  judgment  should  stand  revived  for  twelve 
months,  was  null  and  void.  So  where  a  bond  was  condi- 
tioned for  the  surrender  of  a  debtor  who  had  been  discharged 
out  of  execution^,  with  the  creditor's  consent,  on  a  certain 
day,  so  that  the  debtor  might  be  again  taken  in  execution, 
the  condition  was  holden  void.  The  ground  on  which  these 
dedsions  proceed,  being,  that  the  judgment  is  satisfied  by  the 
discharge  of  the  prisoner  (once  m  execution)  with  the  con- 
sent of  tiie  creditor,  the  (Creditor,  loses  the  whole  benefit  of 
his  judgment,  and  is  deprived  of  every  remedy  upon  it,  as 
weU  by  action  of  debt^,  or  writ  of  execution  against  tiie 
goods  ^,  as  by  writ  of  execution  against  tiie  person. 

Such  are  tiie  provisions  of  the  common  law :  but,  for  the 
relief  of  debtors  in  execution  for  small  debts,  it  has  been 
enacted,  by  stat.  48  Geo.  3.  c.  123.  '^  tiiat  all  persons  in  exe- 
cution, upon  any  judgment  obtained  in  any  court,  whether 
such  court  be  or  be  not  a  court  of  record,  for  any  debt  or 
damages  not  exceeding  twenty  poimds,  exclusive  of  the  costs 
recovered  by  such  judgment,  and  who  shall  have  lain  in 
prison  thereupon  for  tiie  space  of  twelve  successive  calendar 
months  next  before  the  time  of  tiieir  application  to  be  dis- 
charged, may,  upon  application  in  term  time  to  one  of  his 
majesty's  supenor  courts  of  record  at  Westminster,  to  the 
satisfaction  of  such  court,  be  forthwith  discharged  out  of 
custody,  as  to  such  execution  by  rule  of  court.  The  word 
^^  damages''  in  the  foregoing  statute,  comprehends  damages 
for  an  assault.  Winier  v.  EOiotty  1  Ad.  &  £11.  24.  Where 
the  amount  for  which  the  party  is  charged  in  execution  ex- 

t  6  T.  R.  625.  i  Da  Costa  t.  Davies,  1  Boi.  and  Pul. 

g  Jaques  r.  Withy,  1  T.  R.  557.  242. 

h  Thompson  v.  Bristow,  Barnes,  205.    k  Vigers  v.  Aldrich,  4  Burr.  24S2. 

1  Tanner  t.  Ha^e,  7  T.  R.  420. 


(102)  But  a  discharge  by  act  of  law,  as  under  an  insolvent  debtor's 
act,  of  one  of  several  defendants  taken  on  a  joint  ca.  sa.  has  been 
bolden  not  to  operate  as  a  discharge  of  the  other  defendants.  Nadin 
V.  Battle,  5  East,  147. 


»• 
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ceedfl  20L  although  the  original  debt  was  leaa,  but  the  exoetf 
is  made  up  of  interest,  the  party  is  not  entitled"^  to  his  dis- 
eharge* 

If  a  prisoner  in  execution*  be  dischai^ged  by  the  order  of 
a  court  not  having  jurisdiction,  the  creditor  may  rdbake  him 
on  an  escape  warrant.  By  stat  8  &  9  W.  3.  c.  27.  s.  7-  ^  If 
a  prisons  committed  in  execution  shall  escape  thence,  by 
any  ways  or  means,  the  creditor,  at  whose  suit  such  prisoner 
was  chai^ged  in  execution,  at  the  time  of  his  escape^  may  re- 
take him  by  an^  new  caqnoi,  or  capias  ad  satUfaciendum,  or 
sue  forth  any  kmd  of  execution  on  the  judgment,  as  if  he  had 
never  been  in  execution. 

By  whom  the  Action  for  an  E$cqpe  may  be  bnmgkt^ — ^If  a 
writ  of  execution  be  delivered  to  the  sheriff  against  A.,  at  the 
suit  of  B.,  and  a  warrant  made  out  thereon^  aad  before  the  re- 
turn of  such  writ  A.  is  taken  in  execution,  at  the  suit  of  C^ 
and  then  escapes^',  B.  may  maintain  debt  against  die  sheriff, 
for  the  escape,  idthough  the  par^  was  not  arrested  under 
the  writ  at  the  suit  of  B.  (103).  So  where  A.  levied  a  plaint 
in  the  sheriff^s  court  of  LondonP  against  B.,  then  in  the 
Counter  in  custodv  on  a  former  plaint  levied  against  him  by 
C,  and  the  sheriff  permitted  B.,  to  escape ;  it  was  holden  that 
A.  might  bring  an  action  for  the  escape ;  for  by  entering  the 
plaint,  and  chamng  the  defendant  in  tiie  Counter^  he  is  in 
actual  custody  of  the  sheriff. 

This  action  may  be  maintained  by  an  executor  for  an  es« 
cape  out  of  execution  in  the  time  of  the  testator<i«  If  the 
plaintiff,  in  an  action  against  an  hundred*^,  is  nonsuited,  and 
judgment  entered  against  him  for  the  costs,  upon  which  he  is 
taken  in  execution^  and  the  sheriff  permits  him  to  escape,  the 
hundred  may  bring  debt  against  the  sheriff  for  the  escape. 
In  an  action  for  an  escape  of  a  prisoner  who  had  been  taken 
on  a  capias  utlagatum  afber  judgment,  and  the  action  being 
brought  at  the  suit  of  the  party  only,  it  was  objected  that  it 

m  Cooper  ▼.  Bliss,  3  M.  ft  Sc.  797.  p  Jackson  y.  Humphreys,  Salk.  273. . 

n  Anon.  Salk.  273.TeoogniEedbyLaw-  q  Adm.  by  Holt,  C.  J.  in  BenridL  ▼# 

rence,  J.  in  Brown  y.  Compton,  8        Andrews,  LordRaym*  971. 

T.  R.  4S4.  r  Hnndred  of Lauressv.  -.— . 
o  Benton  y.  Sutton,  1  Bo6.&Pul.  24.  296. 


(103)  If  A.  be  in  custody  of  the  sheriff,  at  the  suit  of  B.,  and  t 
writ  be  deUvered  to  the  sheriff  at  the  suit  of  C,  the  delivery  of 
the  writ  is  an  arrest  in  law ;  and  if  A.  escape,  C.  may  bring  debt 
against  the  sheriff  for  the  escape.     Salk.  274.  cited  in  Bull.  N.  P.  ^' 
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ought  to  have  been  tarn  pro  domino  rege  <iuam  pro  seipso; 
but  the  prothonotaries  certifying  that  the  precedents  had  been 
both  ways,  the  otgectipn  was  disallowed*. 

Plaintiff  having  arrested  a  debtor  by  process  out  of  an  in- 
ferior court,  cannot  by  habeas  corpus  ad  respondendum^,  re- 
move him  into  the  custody  of  the  Court  of  King's  Bench  to 
answer  to  a  new  action  there  for  the  same  debt. 

Against  whom  the  Actum  far  an  Escape  may  be  brought. — 
If  husband  and  wife  are  taken  in  execution,  and  the  wife  is 
suffered  to  escape,  although  the  husband  continue  in  prison, 
yet  an  action  will  lie  against  the  sheriff,  for  this  escape,  in 
which  action  the  whole  debt  shall  be  recovered.^  If  the  pri- 
soner returns  to  prison  after  a  voluntary  escape',  the  plaintiff 
may  admit  him  to  be  in  execution;  and  if  he  be  turned  over 
to  a  new  sheriff,  &c.  and  afterwards  escape,  the  plaintiff  may 
bring  an  action  against  the  new  sheriff  for  such  escape.  Where 
a  new  sheriff  is  appointed,  his  predecessor  ought  to  deliver 
over  (104)  by  indeiUure  all  the  prisoners  in  his  custody, 
charged  with  their  respective  executions;  and  if  he  omit  any 
it  is  an  escape^;  but  if  a  sheriff  die,  the  new  sheriff  ex  neces" 
sitate  must  at  his  peril  take  notice  of  all  persons  in  custody 
and  of  the  several  executions  wherewith  they  are  charged'. 
By  Stat.  3  Geo.  1.  c.  15.  (105)  s.  8.  '^In  case  of  the  death  of 
the  high-sheriff,  the  under-sheriff  shall  execute  his  office, 
tmtil  another  sheriff  be  appointed,  and  shall  be  answerable  for 
the  execution  of  the  office  in  all  things  during  that  interval  as 
the  high-sheriff  would  have  been,  if  hving.'^    The  marshal  of 

t  Moore  ▼.  Reynoldf,  Cro.  Jac.  619,  z  James  ▼.  Pierce,  1  Ventr.  269.  in 

620.  recognised  In  Throgmoiton  ▼.  which  Uie  case  of  a  sheriff  of  Enex, 

OiUTch,  D.  P.     1  Peere  Williams,  in  Hob.  202.  is  denied  to  be  law. 

693.  y  Adj.  in  Westby's  case,  S  Rep.  71.  b. 

t  Melsome  t.  Gardner,  1  Cowp,  116.  s  8d   Resolution    in   Westby's    case 

dted  per  Ld.  Tenterden,  C.  J.  in  Ro-  3  Rep.  72.  b.  affirmed  on  error  in 

gers  V.  Jones,  7  B.  &  C.  90.  Szch.  Chr.  Cro.  Sliz.  366. 

u  1  Roll.  Abr.  810  (F.)  pi.  6. 


(104)  An  assignment  of  prisoners  by  an  under-sheriff  to  the  sue* 
oeeding  high-sheriff,  (though  not  by  indenture,)  is  a  g^ood  assign- 
ment. Poulter  v.  Greenwood,  Barnes,  367.  4to.  Ed.  But  see  Da* 
vidson  V.  Seymour,  1  M.  &  Malk.  34,  where  Abbott,  C.  J.  held, 
that  the  new  sheriff  was  not  answerable  for  the  escape  of  a  debtor 
taken  in  execution  in  the  time  of  his  predecessor,  and  not  deUvered 
over  to  him  by  indenture.  See  also  the  note  by  the  learned  re- 
porters. 

(105)  Repealed  as  to  some  of  its  provisions  by  3  &  4  W.  4.  c.  99. 
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the  King's  Bench  permitted  a  prisoner  in  execution  to  e8« 
cape'  who  afterwards  returned  to  prison  again.  The  marshal 
died,  and  his  successor  permitted  the  same  person  to  escape 
again.  It  was  holden,  that  the  second  marshal  was  Uable  for 
this  escape^  and  that  the  escape  permitted  by  his  predecessor 
did  not  discharge  him.  If  the  prisoner^  being  out  on  bail*, 
come  and  surrender  himself  by  entering  Reddidit  se,  in  dis- 
charge of  his  bail  in  the  judge's-book,  and  the  plaintiff's  at- 
torney accept  him  in  execution,  and  file  a  cammittiiur,  the 
marshall  is  not  chargeable  for  an  escape  without  notice,  either 
by  serving  him  with  a  rule,  or  entering  a  commiitiiur  also  in 
his  book.  The  bailiff  of  a  liberty^^  who  has  the  execution 
and  return  of  writs,  is  liable  to  an  action  of  debt  for  an  escape, 
if  he  remove  a  prisoner  in  his  custody  in  execution^  to  the 
countv  gaol,  situate  out  of  the  liberty,  and  there  deliver  him 
into  tne  custody  of  the  sheriff. 

Declaration. — If  a  prisoner  escape  in  Essex,  and  is  seen  at 
laige  in  Hertfordshire,  the  venue  may  be  laid  in  Hertford- 
shire^. The  plaintiff  must  set  forth  in  his  dedaration  the  le- 
coverv  by  that  judgment  upon  which  the  writ  of  execution 
issued,  and  allege  that  the  judgment  is  still  in  full  force  and 
unsatisfied :  but  it  is  not  necessary  to  set  forth  the  pleadings 
previous  to  the  judgment ;  for  it  is  but  inducement  to  the  ac- 
tion. Beginning  with  the  judgment,  and  statins  briefly,  ^  quod 
cum  recuperasset/'  is  sufficient.  It  is  sufficient^  to  allege 
that  the  writ  directing  the  arrest  was  duly  indorsed /or  bmly 
without  adding  '^by  virtue  of  an  affidavit  made  and  filed  of 
record.^'  The  plaintiff  must  aver  and  shew  in  evidence,  not 
only  the  escape  of  the  prisoner,  but  that  he  was  previously  law- 
fully detained®.  If  upon  a  judgment  by  an  intestate^,  his  ad- 
ministrator brings  a  scire  facias  and  has  judgment,  whereupon 
a  ca.  sa.  issues^  and  the  defendant  is  taken,  and  permitted  to 
escape,  in  an  action  against  the  sheriff  for  such  escape,  the 
plaintiff  may  declare  briefly  on  the  judgment  in  the  sdre 
facias,  without  setting  forth  all  the  proceedings  at  length.  If 
a  prisoner  in  the  custody  of  the  sheriffs^,  is  brought  hy  habeas 
corpus  before  a  judge,  and  committed  to  a  different  custody, 
e.  g.  to  the  custody  of  the  marshal  of  the  King's  Bench,  who 
suffers  him  to  escape,  in  an  action  against  die  marshal  for 

z  Lenthal  T.Lenthal,  2  Ler.  109.  e  Per  Bayley,  J.  Brazier  T.JoneSfS  B« 

aSalk.  272.  and  C.  130. 

b  Boothman  v.  the  £arl  of  Surry,  2  T.  f  Per  Cur.  in  Gold  &  others  v.  Strode, 

R  5.  Garth.  146. 

c  Walker  v.  Griffith,  M.  25  G.  2  Bull,  g  Wightman  v.  Mullens,  2  Str.  1225. 

N.  P.  67.  recognised  in  Turner  ▼.  Eyles,  3  Bos. 

d  Nightingale  ▼.  Wilcoxson,  in  error,  and  Pul.  461. 

lOB.&C.  202. 
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such  escape^  it  must  be  averred  in  the  declaration,  that  the 
commitment  was  of  record,  otherwise  it  will  be  bad  on  spe- 
cial demurrer :  for  the  prisoner  is  not  in  point  of  law  in  die 
marshal's  custody  until  the  commitment  is  entered  of  record 
(106). 

Pleadings. — If  the  prison  be  on  fire**,  or  be  broken  open 
by  the  king's  enemies^  (107)9  ^^'^  the  prisoners  escape,  this 
'mH  excuse  the  sheriff;  but  it  is  otherwise  if  the  pnson  be 
broken  open  by  the  king's  subjects^  (108).  If  a  prisoner  in 
execution  escape  without  the  assent  of  the  sheriff,  and  he  make 
fresh  suit,  ana  retake  him  before  any  action^  broughi}  against 
him,  this  will  excuse  him :  but  by  stat.  8  and  9  W.  3.  c.  27* 
8.  6.  he  cannot  g^ve  this  in  evidence,  but  must  plead  it  spe- 
cially, and  must  likewise  make  oath  that  the  prisoner  made 
such  escape  without  his  privity  or  consent.  Bv  this  plea  it 
must  appear,  that  the  recaption  was  before  action  brought, 
otherwise  it  will  be  bad  on  demurrer™  (109) :  for  if  the  party 
at  whose  suit  the  prisoner  was  in  execution,  brin^  his  action 
against  the  gaoler  for  an  escape,  and,  after  action  brought,  the 
gaoler  retake  him  on  fresh  suit,  this  will  not  bar  the  action 

h  1  RoL  Abr.  SOS.  (D.)  pi.  6.  I  1  Rol.  Abr.  808.  (E.)  pi.  1 . 

i  Id.  pi.  5.  m  Stonebouse  v.  Mullens,  Str«  873. 

k  Id.  pi.  7,  cites  4  Rep.  84.    See  also 

Elliott  y.  D.  of  Norfolk,  4  T.  R.  789. 

6  Buir.  2812. 


(106)  It  is  not  stated  in  Strange's  report,  whether  the  party  com- 
mitted had  been  taken  on  mesne  process  or  in  execution  :  but,  from 
the  case  of  Wigley  v.  Jones,  5  East,  440,  it  appears  that  the  case  in 
Strange  is  not  law,  anless  it  be  understood  of  a  commitment  of  a 
prisoner  in  execution ;  for  commitments  on  a  writ  of  habeas  corpus 
of  persons  in  custody  on  mesne  process,  are  not  properly  capable  of 
bemg  entered  of  record,  either  by  themselyes  or  as  part  of  any  other 
record  or  proceeding. 

(107)  RoUe  (and  Dyer,  from  whom  he  cites,)  say  **  fire  which  is 
the  act  of  €rod,"  which  seems  to  mean  fire  by  lightning.  See  Alsept 
T.  Eyles,  2  H.  Bl.  113.  in  which  Lord  Loughborough,  delivering 
the  opinion  of  the  court,  said,  that  *'  as  the  law  stands,  nothing  but 
the  act  of  God  or  the  king's  enemies  will  be  an  excuse." 

(108)  After,  the  gaols  in  tlie  metropolis  were  destroyed  by  the 
rioters,  in  the  year  1 780,  an  act  of  parliament  (20  G.  3.  c.  64.)  was 
passed  to  indemnify  the  gaolers  from  the  consequences  of  the  pri- 
soners escaping. 

(109)  From  a  MS.  note,  it  appears  to  have  been  a  special  demur- 
rer, assigning  for  cause  "  that  a  recaption  after  action  brought  was 
not  pleadable  in  bar." 

▼OL.  I.  2  S 
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well  attached  before''  (110).  By  stat  3  &  4  W.  4.  c  42.  s.  9v 
This  action  must  be  commenced  and  sued  within  six  years 
after  the  cause  of  such  action.  It  is  a  good  defence^^^  that  the 
sheriff  discharged  the  priisoner  by  yirtue  of  an  order  of  the 
Insolvent  Debtor's  Court ;  and  it  is  not  necessary  to  shew 
that  the  proceedings  upon  which  the  order  is  grounded  were 
properly  taken^  or  that  the  insolvent  was  within  the  walls  of  a 
prison  when  he  petitioned  for  his  discharge*  See  7tii  6.  4. 
c.  57.  s.  81.  If  the  plaintiff  in  his  dedarationP  set  forth^  that 
the  defendant  voluntarily  suffered  J.  S.  (whom  he  had  in  exe- 
cution) to  escape,  the  ddfendant  may  plead  that  he  retook  him 
on  fresh  suit,  before  action  brougnt,  without  traversing  the 
voluntary  escape  (HI) ;  for  this  allegation  in  the  declaration 
is  immaterial.  The  proper  place  for  setting  it  forth,  if  neces- 
sary, is  in  the  repUcation.  If  without  th^  knowledge  of  the 
gaoler  the  defendant  escapes^,  and  returns  before  action 
brought,  the  gaoler  may  plead  this  in  bar',  for  it  is  tantamount 
to  a  retaking  on  fresh  pursuit  before  action  brought.  But  in 
a  plea  of  subsequent  return,  it  is  necessary  to  alk^  a  deten- 
tion, and  that  it  continued  to  the  time  of  action%  or  that  it  has 
been  terminated  by  legal  means. 

Evidence. — To  support  this  action  the  following  proof  will 
be  necessary ;  first,  an  examined  copy  of  the  record  of  the 
judgment;  2dly,  the  writ  of  capias  aa  satisfaciendum;  or  in 
case  the  writ  has  been  returned,  an  examined  copy  thereof, 
and  of  the  return^;  3dly,  the  delivery  of  the  writ  to  the  she- 
riff must  be  proved ;  and  here  it  is  to  be  observed,  that,  where 
the  writ  has  been  returned^  the  indorsement  of  such  return  on 

n  Harvey  t.  Reynelly  1  Rol.  Abr.  808,    q  Chamben  ▼.  Qambier,  Comyn't  R. 

9  (E.)  pi.  2.  W.  Jonea,  145.  S.  C.  554.  S.  P.  Grey  v.  Gambier,Hill.8  O. 

o  Salfery  v.  Jones,  2  B.  &  Ad.  598.  2.  Pr.  Reg.  C.  B.  199. 

p  Bovy's  case,  1  Ventr.  211,  217.  ad^.    r  Bonafous  t.  Walker,  3  T.  R.  126. 

on  demurrer.  §  Chambers  v.  Jones,  1 1  East,  406. 

t  See  Tildar  y.  Sutton,  Bull.  N.  P.  86. 


(110)  If  the  defendant  escapes  and  fresh  salt  is  made  after  him, 
and  he  dies  before  he  is  retaken,  an  action  will  lie,  and  ^e  fresh 
suit  is  no  excuse  unless  he  be  retaken,  for  he  died  at  large  out  of 
gaol,  Gilb.  Execution,  p.  85.  £dn.  1763.  cites  Popham,  186;  bat 
tiie  case  there  is  put  by  counsel  in  argument,  and  does  not  c^pear 
to  have  been  adjudged;  the  proposition,  however,  scarce  requires 
an  authority. 

(111)  Hence,  under  a  count  for  a  voluntary  escape,  the  plaintiff 
may  give  evidence  of  a  negligent  escape.  Bonafous  v.  Walker, 
2  T.  R.  126.  ruled  on  the  authority  of  Bovy's  case. 
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the  writ^,  under  the  hand  of  the  sheriff,  will  be  sufficient  evi- 
dence of  the  writ  having  been  delivered  to  him.  4thl7,  A 
legal  arrest  under  the  wnt  must  be  proved ;  that  is,  an  arrest 
either  by  the  sheriff,  or  by  the  shenff^s  officer,  acting  under 
the  authority  of  a  warrant  duly  signed  and  sealed  by  the  she- 
riff. R^ularly,  in  the  latter  case,  the  warrant  ought  to  be 
proved ;  and  for  this  purpose  the  plaintiff  ought  to  subpoena 
the  officer,  and  give  him  notice  to  produce  the  warrant;  in 
which  case,  if  it  be  not  produced,  a  copy,  or  parol  evidence  of 
its  contents,  will  be  admissible.  The  officer,  when  called  to 
shew  his  authority,  is  a  witness  for  all  purposes  and  may  be 
cross-examined  as  to  the  whole  of  the  case,  although  he  be  the 
real  party  in  the  cause'.  It  will  be  proper,  however,  to  re- 
mark, that  this  strict  proof  of  the  authority  of  the  officer  is  not 
always  required,  for  in  one  case^  the  production  of  the  writ, 
with  the  name  of  the  officer  indorsed,  and  proof  of  the  usage 
in  the  sheriff's  office  to  indorse  on  the  writ  the  name  of  the 
officer  to  whom  the  warrant  to  arrest  is  delivered,  coupled  with 
evidence,  that  the  person,  whose  name  was  indorsed,  was  the 
sheriff's  officer,  was  holden  sufficient,  without  the  production 
of  the  warrant.  But  in  Hill  v.  the  Sheriff  of  Middlesex^  Holt's 
N.  P.  C.  21 7?  7  Taunt.  8.  it  was  holden  that  an  examined  copy 
of  a  writ  returned  and  filed  and  the  indorsement  thereon,  on 
which  writ  was  indorsed  the  name  of  the  bailiff  employed  to 
make  the  levy,  was  not  evidence  to  prove  who  was  tne  bailiff, 
there  not  bemg  any  evidence  to  shew  that  the  indorsement 
was  made  by  the  sheriff's  authority.  And  in  Morgan  v. 
Bridges,  2  Stark.  N.  P.  C.  314.  the  same  law  was  laid  down 
by  Abbott,  J.  Gibbs,  C.  J.  however,  in  HUl  v.  Sheriff  of 
Middlesexy  Holt's  N.  P.  C.  219.  observed  that  it  was  the  gene- 
ral practice  to  connect  the  sheriff  and  the  officer  by  the  pro- 
duction of  the  warranty  but  although  that  was  the  formal,  it 
was  not  the  only  way,  and  that  any  subsequent  recognition  by 
the  sheriff  would  be  equivalent  to  the  production  of  the  warrant. 
In  order  to  constitute  a  legal  arrest  by  the  officer,  the  arrest 
must  he  by  his  authority^;  but  it  is  not  necessary  that  he 
should  be  the  hand  that  arrests,  or  that  he  should  be  in  the 
presence  of  the  person  arrested,  or  actually  in  sight,  or  within 
any  prescribed  distance  at  the  time  of  the  arrest.  Lastiy,  the 
escape  must  be  proved  by  shewing,  that  the  prisoner,  after  the 
arrest,  was  at  large ;  whether  before  or  after  the  return  of  the 

11  Blatch  T.  Arcber,  Cowp.  63.  y  M'Neil  v.  Percbard,  1  Etp.  N.  P.  C. 

X  MoiguiT.  Bridget,  2  Stark.  N.  P.  C.        263.      See  aUo  Blatch  v.  Art  her, 

315.  Abbott»  J.  Cowp.  63.  and  Jonei  t.  Wood,  3 

Campb.  228. 
I  Cowp.  63. 
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writ  is  immateriaL  The  under-sheriflPs  confessioii  of  an  escape 
will  be  evidence  of  the  fact';  because  the  under-sheriff  gives 
the  sheriff  a  bond  to  save  him  harmless,  and  tiberefore  such 
confession  goes  in  effect  to  charge  himsdf.  To  prove  a  vo- 
luntary escape,  the  party  escaping  may  be  a  witness,  because 
it  is  a  thing  of  secrecv,  a  private  transaction  between  the  pri- 
soner and  gaoler^  Under  a  count  for  a  voluntary  escape,  the 
plaintiff  may  give  evidence  of  a  negligent  escape^.  Such  is 
the  evidence  required  to  support  this  action  in  ordinary  cases ; 
but,  where  the  circumstances  under  which  the  partv  has  been 
arrested  are  of  a  more  compUcated  nature,  and  the  declaration 
more  special,  other  proof  will  of  course  be  necessary^:  as  if 
the  debtor,  being  in  the  county  goal,  was  charged  widi  a  writ 
of  execution,  by  lodging  it  with  the  sheriff,  it  will  be  necessary 
to  prove  the  ract  of  his  so  being  in  custody^. 

An  acknowledgment  of  a  debt  made  by  a  debtor  after  arrest, 
but  before  an  escape,  b  evidence  against  the  marshal  in  an 
action  for  the  escape^.  In  debt  for  an  escape^;  where  the 
party  who  had  been  taken  in  execution  by  the  sheriff,  was 
afterwards  brought  up  by  habeas  corpus,  and  committed  to 
the  custody  of  the  marshiu  of  the  King's  Bench,  the  declara- 
tion alleged  that  the  prisoner  was  brought,  by  habeas  corpus, 
before  a  judge  of  the  King's  Bench,  and  by  him  committed  to 
the  custody  of  the  marshal,  ^^  as  by  the  said  writ  of  habeas  cor- 
pus, and  the  said  commitment  thereon,  now  remaining  in 
the  said  court,  more  fuUy  appears.''  It  was  holden,  that  the 
production  of  the  writ  oi  habeas  corpus,  with  the  commitment 
of  the  judge  indorsed  thereon,  but  which  appeared  to  have 
been  brought  from  the  office  of  the  marshal,  but  had  not  been 
JUed  of  record  in  the  court  was  not  sufficient  to  support  this 
allegation :  for,  admitting  it  not  to  be  necessary,  that  the 
commitment  should  be  of  record,  in  order  to  entitie  the  plain- 
tiff to  the  action,  yet  the  plaintiff  having  averred  a  commit- 
ment of  record,  he  was  not  at  liberty  to  prove  any  other  spe- 
cies of  commitment ;  for*  the  commitment,  though  mattar  of 
inducement,  was  material,  and  the  latter  part  of  the  averment, 
^^now  remaining  in  the  said  court,"  was  not  capable  of  being 
aeparated  £rom  the  former  part,  or  treated  as  an  inmiaterial  or 

z  Yabiley  y.  Dobte,  Ld.  Raym.  100.  d  See  stat.  8  ft  9  W.  3.  c  27.  a.  0. 

See  the  remarks  of  Lawrence,  J.  on  ante,  p.  619. 

this  case  in  Drake  ▼.  Sykes,  7  T.  R.  e  Per  Bayley,  J.  in  Rogers  y.  Jones, 

113.  7B.  &C.  89. 

a  R.  V.  Warden  of  the  Fleet,  Salk.  MSS.  f  Turner  v.  Eyles,  3  Bos.  and  Pul.  456. 

Bull.  N.  P.  67.  See  Barns  ▼.  Eylea,  2  Moore,  (C.P.) 

b  Bonafous  v.  Walker,  2  T.  R.  126.  661. 
c  Peake's  Evid.  392. 
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distinct  averment  (112).  If  the  plaintiff  declare  that  he  had 
J.  S.  and  his  wife  in  execution?,  and  that  the  defendant  suf- 
fered them  to  escape,  and  the  jury  find  specially  that  the  hus- 
band only  was  taken  in  execution  (it  being  a  debt  due  from 
the  wife  before  coverture)^  and  that  he  escaped,  the  plaintiff 
shall  have  judgment,  for  the  substance  of  the  issue  is  found 
(113).  Declaration  for  an  escape  stated,  that  the  plaintiff  in  E.T. 
5  G.  4.  recovered  against  one  H.  W.  £  ,  as  by  the  record 
appeared,  that  in  Trin.  T.  in  the  fifth  year  aforesaid,  such 
proceedings  were  had  in  the  said  court,  that  it  was  consi- 
dered, that  the  plaintiff  should  have  execution  against  the 
said  H.  W.  for  the  damages  aforesaid,  according  to  the  force 
of  the  said  recovery  by  default  of  the  said  H.  W.  as  by  the 
record  of  the  said  last-mentioned  proceedings  still  remaining 
in  the  said  court  appears,  and  thereupon^  on,  &c.  in  T.  T.  in 
the  fifth  year  aforesaid,  the  said  H.  W.  was  committed  to  the 
custody  of  the  marshal  in  execution  for  the  damage  afore- 
said, and  escaped.  Plea,  not  guilty.  At  the  trial,  the  plain- 
tiff proved  the  original  judgment^  and  that  a  comnuttitur 
issued  thereon,  but  he  did  not  prove  any  judgment  in  BiAre 
facias.  It  was  holden**,  that  the  allegation  of  the  judgment 
in  sd,  fa.  was  immaterial,  and  that  the  word  "  thereupon,^^ 
did  not  so  connect  the  judgment,  in  sci./a.  with  the  commit- 
ment, as  to  make  it  necessary  for  the  plaintiff  to  prove  such 

g  Roberts  v.  Herbert,  I  Sidf.  5.  h  Bromfield  t.  Jones,  4  B.  &  C.  380. 


(112)  A  different  rule  holds,  where  an  action  is  brought  for  an 
escape  after  a  commitment  on  a  habeas  corpus,  of  a  person  arrested 
on  mesne  process ;  there  the  "  prout  patet  per  recordum  remaining  in 
the  court,"  may  either  be  rejected  as  surplusage,  on  the  ground  of 
such  commitments  not  being  records,  nor  capable  of  becoming  so; 
or,  if  considered  as  quasi  of  record,  the  allegation  is  sufficiently 
proved  by  the  production  of  the  writ,  w,ith  the  committitur  annexed 
by  the  clerk  of  the  papers  of  the  King's  Bench  Prison,  with  whom, 
as  servant  of  the  marshal,  such  papers  are  usually  deposited.  Wig- 
ley  v.  Janes,  5  East,  440. 

(113)  In  debt  for  an  escape  against  the  marshal,  it  was  alleged, 
that  the  prisoner  was  surrendered  to  him  at  the  chief  justice's 
chambers  in  the  parish  of  St.  Bride's,  whereas  it  appeared  upon 
evidence,  that  it  was  in  the  parish  of  St.  Dunstan.  But  the  jud^s 
held  it  well  enough,  this  being  debt,  and  the  surrender  (not  the  place 
of  the  surrender)  being  the  only  thing  material,  and  that  it  differed 
from  trespass,  where  every  part  of  the  declaration  was  descriptive. 
Oates  V.  ifachen,  Str.  595.  at  Nisi  Prius,  in  Middlesex,  coram  For- 
tescue  and  Raymond,  justices. 
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judgment.  Declaration  i^ainst  the  marshal  for  escape  alk^ed^ 
that  J.  S.  was  arrested  and  gave  bail,  that  afterwards  bail  abo^e 
was  put  in  before  a  judge  at  chambers,  ^^  as  appears  by  the 
record  of  the  recognizance;'^  that  J.  S.  soirendered  in  dis- 
charge of  the  bail,  and  aftmrards  escaped.  At  the  trials  the 
plaintiff  produced  the  entry  of  a  recognizance  of  bail,  and  the 
entry  of  special  bail  in  the  filazer's  book;  but  the  entry  of 
recognizance  imported,  not  that  the  recognizance  was  twen 
before  a  judge  at  chambers,  but  in  court,  and  the  entry  in  the 
filazer's  book  imported  that  bail  was  put  in  before  a  judge, 
but  did  not  state  whether  it  was  put  in  at  chambers  or  in 
court.  It  was  holden^,  that  the  allegation  in  the  declaration 
was  not  supported  by  the  evidence.  If  the  defendant  plead 
no  escape^  he  cannot  give  in  evidence  no  arrest,  for  the  plea 
admits  an  arrest. 


X.   0/  the  Statutes,  and  general  Rules,  relatwe  to  Actions 

founded  on  Penal  Statutes. 

Of  the  time  within  which  Actions  on  Penal  Statutes  must 
be  brought. — ^By  stat.  31  Eliz.  c-  5.  s.  5.  ^^  All  actions  brought 
for  any  forfeiture  upon  a  penal  statute,  whereby  the  forfei- 
ture is  limited  to  the  ki$ig  only,  shall  be  brought  within  two 
years  next  after  the  offence  committed.  And  all  actions 
brought  for  any  forfeiture  upon  a  penal  statute,  (except  the 
statute  of  tillage)  the  benefit  whereof  is  limited  to  the  king 
and  the  prosecutor,  shall  be  brought  within  one  year  after  the 
offence  conmiitted;  and,  in  default  thereof,  the  same  shall 
be  brought  for  the  king,  at  any  time  within  two  years  after 
that  year  ended.  And  if  any  action  shall  be  brought  after 
the  tune  before  limited,  the  same  shall  be  void.  Provided', 
that,  where  a  shorter  time  is  limited  by  any  penal  statute,  the 
action  shall  be  brought  within  that  time." 

*  This  statute  extends"^  to  all  actions  brought  upon  penal 
statutes,  whereby  the  forfeiture  is  Umited  to  the  king,  or  to 
the  king  and  the  party,  whether  made  before  or  since  the 
statute.  2dly,  If  any  offence  prohibited  by  any  penal  statute 
be  also  an  offence  at  common  law,  the  prosecution  of  it  as  an 
offence  at  common  law  is  not  restrained  by  this  statute. 
3dly,  The  defendant  may  take  advantage  of  this  statute, 

i  Bevan  ▼.  Joneg,  4  B.  ft  C.  403.  1  8.  6. 

k  Bull.  N.  P.  67.  m  Tidd'i  Prac.  16- 
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on  the  general  issue^  and  need  not  plead  it.  In  actions 
brought  on  penal  statutes^  it  is  incumbent  on  the  plaintiff  to 
shew  that  the  action  was  commenced  within  the  limited  time. 

By  Stat*  21  Jac.  1.  c*  4«  s.  1.  ^^  All  offences  against  any 
penia  statute^  for  which  any  common  informer  may  ground 
a  popular  action^  bill,  plaint,  suit,  or  information,  before  jus- 
tices of  assize,  justices  of  fdri  prius  or  gaol  delivery,  justices 
of  oyer  and  terminer,  or  justices  of  peace  in  their  general  or 
qiiarter  sessions,  shall  be  commenced,  sued,  prosecuted,  tried,^ 
recovered,  and  determined  by  way  of  action,  plaint,  bill,  in- 
formation, or  indictment,  before  the  justices  of  assize,  &;c. 
of  every  county,  city,  &c.  having  power  to  determine  the 
same,  wherein  such  offences  shall  be  committed,  in  any  of 
the  courts,  &c.  aforesaid  respectively;  and  the  like  process 
shall  be  as  in  actions  of  trespass  vi  et  armis  at  common  law ; 
and  all  informations,  actions,  bills,  plaints,  and  suits,  com- 
menced, sued,  &c.,  by  the  attorney-general,  or  other  officer, 
or  common  informer,  in  any  of  uie  king's  courts  at  West- 
minster, for  any  of  the  said  offences,  penalties,  or  forfeitures, 
shall  be  void.'^  And  by  s.  2.  ^^The  offence  shall  be  alleged 
to  have  been  coiomitted  in  the  county  where  such  offence 
was  in  truth  committed;  and  if,  on  tlie  general  issue,  the 
plaintiff  or  informer  shall  not  prove  the  offence,  and  that  the 
same  was  committed  in  the  county  in  which  it  is  laid,  the  de- 
fendant shall  be  found  not  guilty."  By  the  3d  section  it  is 
enacted,  '^  that  no  officer  in  any  court  of  record,  shall  receive, 
file,  or  enter  of  record  any  information,  bill,''  &c.  grounded 
upon  a  penal  statute,  untd  the  informer  has  first  taken  an 
oath,  which  shall  be  entered  of  record,  before  some  of  the 
judges  of  the  court,  that  the  offence  was  not  committed  in 
any  other  county  than  where,  by  the  said  information,  bill, 
&c.  the  same  is  supposed  to  have  been  committed,  and  that 
he  believes  in  conscience,  that  the  offence  was  committed 
within  a  year  before  the  information  or  suit,  within  the  same 
county."  By  the  4th  section,  defendants  are  permitted  to 
plead  the  general  issue,  not  guilty,  and  give  the  special 
matter  in  evidence.  By  the  5  th  section,  several  statutes 
now  obsolete,  e.  g.  the  statute  against  popish  recusants, 
and  actions  for  maintenance,  &c.  are  exempted  from  the 
operation  of  this  act.  With  respect  to  this  statute,  it  is  to  be 
oDserved,  1st.  That  it  does  not  extend  to  subsequent  penal 
laws'*;  consequentiy,  in  an  action  foimded  on  stat.  12  Ann. 

r  Hicks'i  case,  Salk.  373.  R.  ▼.  Galle,,  y.  Coxod,  St.  1081.  Messenger  y. 
Salk.  372.  Ld.  Raym.  370.  Harris,  Robson,  cited  ia  Garland  v..  Burton, 
q.  t.  y.  Renny,  cited  in  French,  q.  t.        Andr.  392. 
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c.  16.  against  usury,  it  is  not  necessary  diat  there  sbould  be 
an  affidavit  that  me  offence  was  committed  in  the  county 
where,  and  within  a  year  before,  the  action  was  brought '. 
2dly,  Wherever,  by  any  act  in  force  at  the  time  when  this 
statute  passed,  the  informer  might  have  sued  by  action,  bill, 
plaint,  suit,  or  information,  in  die  inferior  courts,  as  well  as 
m  the  courts  at  Westminster,  he  is  now  confin^  to  sue  in 
the  former ;  but  as  the  statute  does  not  give  any  new  juris- 
diction to  the  inferior  courts  ^,  the  party  may  still  sue  in  the 
courts  at  Westminster  for  all  penalties,  which  could  not,  be- 
fore the  passing  of  that  statute,  have  been  recovered  in  the 
inferior  courts.  Hence,  an  informer  may  bring  an  action  of 
debt  in  the  courts  at  Westminster*,  on  the  stat.  1  Jac«  c.  22. 
s.  14.  for  the  recovery  of  the  penalties  for  selling  leather, 
which  has  not  been  searched  and  sealed;  because  tins  sta- 
tute' gives  no  jurisdiction  to  the  inferior  courts  to  distribute 
the  penalties,  but  only  to  inquire  of  the  premises ;  which  in- 
quiry means  in  their  accustomed  manner,  namely,  by  indict- 
ment or  presentment  at  common  law.  3dly,  Tins  statute 
appUes  to  those  penal  statutes  only,  on  which  proceedings 
may  be  had  before  the  justices  of  assize,  justices  of  the 
peaceT,  &c. 

By  Stat.  3  &  4  W.  4.  c.  42.  s.  3.  [14ih  Aug.  1833,]  '^  All 
actions  for  penalties,  given  to  party  grieved,  must  be  com- 
menced and  sued  within  two  years  after  the  cause  of  action. 
See  ante,  p.  607,  8. 

By  stat  18  Eliz.  c  5.  s.  1.  (made  perpetual  by  statute 
27  ^liz.  c.  10.)  ^^  Every  informer,  upon  any  penal  statute, 
shall  sue  in  proper  person,  or  by  his  attorney.'^  Hence  an 
infant  cannot  be  a  common  informer;  for  he  must  sue  by 
prochein  amy  or  guardian  '• 

By  the  3d  section  of  stat.  18  Eliz.  ^^No  informer  shall 
compound  with  any  person  that  shall  offend  against  any 
pencd  statute,  for  an  offence  committed,  but  after  answer 
made  in  court  to  the  suit,  nor  after  answer,  but  by  order  or 
consent  of  the  court.'^  In  cases  where  part  of  the  penalty 
goes  to  the  crown,  leave  shall  not  be  given  to  compound 
unless  notice  shall  have  been  given  to  the  proper  officer ;  but 
in  other  cases  it  may.    R.  O.  H.  T.  2  W.  4.    This  statute 

B  French  v.  Coxon,  Str.  1081.  109.  R.  v.  Ferrii,H.  S7  O.  3.  Exch. 

t  See  R.  V.  Galle,   Cartli.   466.  and        1  Wms.  isaund.  312.  c.  n.  (1)  S.  P. 

Garland,  q.  t.  v.  Burton,  Str.  1103.    x  See  a.  50. 

Andr.  29] .  S.  C.  y  Leigh  t.  Kent,  3  T.  R.  362. 

u  Sbipman,  q.  t.  v.  HeLbest,  4  T.  R.    z  Maggs  t.  Ellia,  M.  25  Q.  2  B.  R. 

Bull.  N.  P.  196.  and  MS. 
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extends  to  suits  by  common  informers  only^  and  not  to  those 
by  party  grieved ;  it  extends,  however,  as  it  seems  ^,  to  sub- 
sequent penal  statutes,  as  well  as  to  those  which  were  in  being 
when  it  was  made.  A  common  informer  cannot  sue  for  a 
less  penalty  than  the  statute  gives  ^ ;  if  he  do,  though  he 
has  a  verdict,  judgment  will  be  arrested :  «.  ^.  if  a  common 
informer  were  to  sue  for  the  single  value  of  money  won  at 
play,  the  statute  ^  giving  the  treble  value.  The  exceptions  in 
the  enacting  clause  of  die  statute,  which  creates  the  offence, 
must  be  negatived  by  the  plaintiff  in  his  declaration^;  but  if 
there  be  a  separate  proviso,  although  in  the  same  section^, 
that  need  not  be  negatived  in  declaration,  but  is  matter  of 
defence,  and  the  other  party  must  shew  it  to  exempt  himself 
from  tiie  penalty. 

Of  the  Pleas  to  Actions  fonnded  on  penal  Statutes. — A. 
saving  proviso  may  be  given  in  evidence  on  the  general  issue; 
becaiise,  if  the  party  is  within  the  proviso,  he  is  not  guilty  on 
the  body  of  the  act  on  which  the  action  is  founded ;  but  an- 
other statute,  whereby  the  defendant  is  exempted  or  dis- 
charged from  the  penalty,  must  be  pleaded,  and  cannot  be 
given  in  evidence  on  the  general  issue  s.  So  a  recovery  in  an- 
other action  for  the  same  offence  must  be  pleaded  specially^,  in 
order  to  give  the  plaintiff  an  opportunity  of  replying  nui  tiel 
record,  or  that  it  was  a  fraudulent  recovery ;  and  in  pleading 
this  plea,  care  must  be  taken  to  set  forth  that  the  pltontiff  in 
the  other  action  had  priority  of  suit ;  otherwise  the  plea  will 
be  bad  on  demurrer^.  To  this  plea  of  a  prior  recovery^  the 
plaintiff  may  reply  that  the  recovery  was  had  by  covin ;  and 
if  the  covin  be  found,  the  plaintiff  shall  recover,  and  the  de- 
fendant shall  be  imprisoned  for  two  years.  No  release  of 
any  common  person  shall  be  available  to  discharge  a  popular 
action.  The  defendant  cannot  plead  several  matters  to  an 
action  on  a  penal  statute';  because  the  stat.  4  Ann.  c.  16. 
(which™  enables  defendants  to  plead  several  matters)  con- 
tains a  proviso  that  nothing  in  uie  said  act  shall  extend  to 
actions  on  any  penal  statute. 

0/the  Venire. — ^By  stat  24  6.  2.  c.  18.  s.  3.  (reciting  that 
by  stat.  4  Ann.  c.  16.  s.  6.  it  was  enacted,  that  every  venire 

a  Doghead'g  case,   2    Leon.   116.    2  g  Oilb.  Evid.  6. 

Hawk.  P.  C.  279.    See  also  s.  6.  of  h  Bredon  q.  t.  v.  Harman,  E.  12  6. 2. 

the  statute.  C.  B.  London  Sittings,  Eyre,  C.  J. 

b  Pie's  case,  Hutt  35.  Str.  701. 

c  Cunningham  v.  Bennet,  T.    1  G.  1 .  i  Jackson  v.  Gisling,  T.  16  G.  2.  Bull. 

C.  B.  bull.  N.  P.  196.  N.  P.  197. 

d  9  Ann  c.  14.  k  Stat.  4  H.  7.  c.  4. 

e  Spieres  v.  Parker,  1  T.  R.  141.  1  Heyrick  v.  Foster,  4  T.  R.  701. 

f  Steel  y.  Smith,  1  B.  ft  A.  04.  m  See  s.  4. 
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facMM  for  the  trial  of  any  issue  in  any  action  or  suit,  in  the 
king's  courts  of  record  at  Westminster,  should  be  awarded 
out  of  the  bod^  of  the  county,  but  with  a  proviso  '^  that  no- 
thing in  the  said  act  should  extend  to  any  action  or  informar 
tion  upon  any  penal  statute,  and  that  such  a  proviso  had  been 
found  inconvenient,)  it  is  enacted,  that  every  oaiire  faaoM 
for  the  trial  of  any  issue  in  any  action  or  iniormation  upon 
any  penal  statute,  in  the  kin^s  courts  of  record  at  West- 
minster, in  the  counties  palatme  of  Lancaster,  Chester,  and 
Durham,  and  Wales,  shall  be  awarded  of  the  body  of  the 
proper  county  where  such  issue  is  triable.  The  proviso  in 
the  Stat.  16  &  17  Car.  2.  c.  8.  s.  2.  that  this  act  shaU  not  ex- 
tend^ to  any  action  or  information  on  any  penal  statute,  must 
be  understood  of  popular  actions  and  informations,  and  not 
of  remedies  given  by  statute  to  the  parties  grieved.  In  an 
action  on  a  penal  statute  P,  it  was  moved  by  the  defendant  that 
the  plaintiff  should  give  security  to  pay  the  costs,  upon  affi- 
davit that  he  was  a  poor  man.  But  the  court  refused  the 
motion ;  for  the  statute  having  given  him  power  to  sue,  it  is 
a  debt  due  to  him ;  but  if  it  appeared  that  the  action  was 
brought  in  a  feigned  name,  they  would  oblige  the  real  pro- 
secutor to  give  security.  The  court  will  grant  a  new  trial, 
after  verdict  for  defendant,  in  a  penal  action,  on  account  of  a 
mistake  or  misdirection  of  the  judge  ^ ;  but  where  the  case  is 
properly  left  to  a  jury,  idthou^h  they  should  draw  a  wrong 
conclusion,  the  court  will  inchne  against  disturbing  the  ver- 
dict. 


XI.  Debt  on  Stat.  2  G.  2.  c.  24.— Bribery  at  Elections- 
Provisions  of  the  Statute—Stat.  49  G.  3.  c.  118.— 
Declaration — Evidence — Stat.  7^8  JF.  3.  c.  4.— 
Treating  Act* 

Whbrever  a  person  is  bound  by  law  to  act  without  any 
view  to  his  own  private  emolument,  and  another,  by  a  cor- 
rupt contract,  engages  such  person,  on  condition  of  the  pay- 
ment or  promise  of  money,  or  other  lucrative  situation,  to  act 
in  a  manner  which  he  shall  prescribe,  both  parties  are,  by  such 
contract,  guilty  of  bribery '.    There  are  not  any  trao&s  either 

n  See  the  7th  section  of  4  Ann.  c.  16.  p  Shinley  ▼.  RoberU^BuU.  N.P.  196,7. 

o  Sewel  V.  Edmonton  Hundred,  E.  7  r  Wilson  v.  Rastall,  4  T.  R.  753.  Cftl- 

G.  I.  C.  B.  Bull.  N.  P.  197.    Lord        cnft  t.  Gibbs,  6  T.  R.  10.  S.  P. 

Kin^r's  MS.  231.  S.  C.  s  2  Doug.  Controy.  Ekotions,  400. 
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of  action  or  prosecution  for  bribery  in  elections  of  members 
of  parliament,  in  the  annals  of  Westminster-hall^,  until  after 
the  legislature  inflicted  particular  penalties  for  this  kind  of 
bribery  by  stat.  2  6.  2.  c.  24.  Informations  for  this  offence 
were  not  granted  until  about  the  time  of  the  general  election 
in  1754 ;  and  the  first  case,  in  which  an  information  at  com- 
mon law  for  this  offence  was  prosecuted  with  effect,  was  the 
case  of  R.  v.  Piit,  T.  2  G.  3  B.  R.  3  Burr.  1336.  1  Bl.  R. 
380.  S.  C.  (114).  From  the  nature  of  this  work,  the  follow- 
ing remarks  will  necessarily  be  confined  to  stat.  2  6.  2.  c  24. 

By  the  7th  section'*,  ^^  If  any  person  having  or  claiming  to 
have  a  right  to  TOte  in  the  election  of  any  member  or  mem- 
bers to  serve  for  the  commons  in  parliament,  shall  ask,  re- 
ceive, or  take  any  money,  or  other  reward,  by  way  of  gift^ 

t  n>.  u  Stat  2  G.  2.  c  24.  t.  7. 


(114)   In  this  case,  the  defendant  having  been  convicted  and 
brought  up  for  judgment,  a  doubt  was  raised  as  to  the  judgment 
which  the  court  could  or  ought  to  give ;  the  time  limited  for  pro- 
secution, by  stat.  2  G.  2.  c.  24.  s.  11.  (viz.  two  years)  not  having 
expired.    The  court  (after. consideration)  ordered  the  defendant  to 
be  imprisoned  for  a  short  term,  observing,  that  in  inflicting  this 
punislunent  they  had  paid  regard  to  the  circumstance  of  the  limited 
time  for  prosecuting  upon  the  statute  not  being  expired.    The  defi- 
nitions on  the  subject  of  bribery  in  Sir  E.  Coke,  Hawkins,  and  other 
writers,  on  the  pleas  of  the  crown,  extend  to  the  corruption  of  per- 
sons in  judicial  offices  only.     Mr.  Douglas  ascribes  the  silence  of 
these  writers  on  the  subject  of  bribery  at  elections  of  members  of 
parliament,  to  fear,  on  the  part  of  the  judges  (at  the  time  when  this 
species  of  bribery  first  prevailed,)  that  by  exercising  a  jurisdiction 
over  this  oflence,  they  should  invade  the  privileges  and  judicial 
powers  of  the  House  of  Commons.     It  was,  however,  remarked  by 
Lord  Mansfield,  C.  J.  delivering  the  opinion  of  the  court  in  R.  v.  Pitt, 
1  Bl.  R.  383.  that  bribery  at  dections,  taken  generally,  was  and  still 
IB  punishable  at  common  law;  that  the  statute  itself  (2  G.  2.  c.  24. 
s.  7.)  supposed  it  to  remain  punishable  at  common  law  by  the  words, 
"  or  any  otherwise  lawfully  convicted."     fiut  it  did  not  follow  of 
course,  that  the  court  was  obliged,  ejp  debito  justituB,  to  grant  infor- 
mations for  bribery  at  elections  of  members,  since  the  stat.  2  G.  2. 
which  inflicts  such  very  severe  penalties.     He  added,  that  whether 
the  court  would  ever  hereafter  grant  informations  for  this  oflence 
until  the  time  of  limitation  was  expired,  would  be  a  matter  of  future 
consideration.     In  R,  v.  Heydan,  E.  3  Burr.  1387.  1  Bl.  R.  404. 
S.  C.  the  judgment  was  respited  until  the  limited  time  was  expired, 
and  then  the  court  imposed  a  fine  upon  the  defendant,  and  oidered 
him  to  be  imprisoned. 
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loan,  or  other  device ;  or  agree  or  contract  for  any  moiiey> 
gift,  office,  employment,  or  other  reward  to  give  his  vote,  or 
to  refuse  or  to  forbear  to  give  his  vote,  in  any  such  election, 
or  if  any  person  by  himsehf,  or  any  person  employed  by  him, 
shall  by  any  gift  or  reward,  or  by  any  promise,  agreement^ 
or  security  for  any  gift  or  reward,  corrupt  or  procure  any 
person  to  give  or  to  forbear  to  give  his  vote  in  any  such  elec- 
tion, such  person  shall  for  every  offence  forfeit  the  sum  of 
500/.,  to  be  recovered,  with  costs,  by  action  of  debt  in  any  of 
the  Icing's  courts  of  record  at  Westminster.^'    By  s.  8.  "  If 
any  person   offending  against  this  act  shall,  within  twelve 
months  next  after  the  election,  discover  any  other  offender, 
so  that  he  be  thereupon  convicted,  the  discoverer  (not  having 
been  before  that  time  convicted  of  any  offence  against  this 
act)  shall  be  indemnified  and  discharged  from  all  penalties 
and  disabilities  which  he  shall  then  have  incurred  by  any  of- 
fence against  this  act  (115).^'     If  a  person  give  or  promise 
money  or  other  reward  to  a  voter,  in  order  to  procure  his 
vote  for  one  candidate,  although  the  voter  afterwards  vote 
for  another  candidate,  the  penalties  of  the  statute  are  incurred 
by  the  corrupter.     In  an  action  of  debt  on  this  statute,  the 
declaration  ^  charged  that  the  defendant  corrupted  one  M.  to 
vote  for  Lord  V.  and  Sir  R.  B.  (t¥CO  of  the  candidates,)  by 
giving  him  a  sum  of  money.    The  fact  was,  that  M.  did  not 
vote  for  Lord  V.  and  Sir  fc.  B.,  but  for  their  opponents ; 
whereupon  it  was  objected,  that  the  defendant,  as  he  did  not 
by  any  con-upt  agreement  procure  M.  to  vote  for  Lord  V. 
and  Sir  R.  B.  could  not  be  said  to  have  corrupted  him  so  to 
do ;  but  the  court  overruled  the  objection,  on  the  authority 
of  BvLBh  V.  Rawlins  (116),  observing,  ^^that  the  offence  was 

z  Sulston  V.  Norton,  3  Burr  1235. 


(115)  A  verdict  having  been  found  at  the  assizes  agsinst  the  de- 
fendant, upon  the  7th  section  of  this  statute,  for  corrupting  certain 
voters  :  the  defendant  at  the  beginning  of  the  term  next  fbllowing 
the  assizes,  moved,  that  judgment  upon  the  postea  might  be  stayed, 
on  the  ground  of  his  having  entitled  himself  to  the  benefit  of  the  8th 
section,  by  ^having  made  a  discovery  of  another  person  offending 
against  the  statute,  who  had  been  convicted  thereof  on  his  (the  de- 
fendant's) evidence ;  but  the  court  rejected  the  application,  observ- 
ing, that  this  was  not  a  case  wherein  they  ought  to  interpose  at  all 
upon  motion.     Pugh  v.  Curgenven,  3  Wils.  35. 

(116)  In  which  case  it  was  resolved,  that  the  gtving  a  bribe  to  a 
person  to  forbear  voting  was  aa  offence,  although  such  person  did 
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completely  committed  by  the  comipter,  whether  the  party 
bribed  should  afterwards  perform  lus  promise  or  break  it 
(117)/'  And  according  to  the  opinion  of  two  judges  in  Henr- 
^low  T.  Fawcett,  3  Ad.  &  Ell.  51.  the  offence  is  completely  com- 
mitted by  the  corrupter,  although  the  party  bribed  never  in- 
tended to  vote  for  the  person,  on  whose  behalf  the  money 
was  given,  if  the  money  was  given  and  professedly  accepted 
on  the  terms  that  he  should  so  vote. 

If  a  person,  without  any  previous  agreement  7,  takes  a  sum 
of  money,  after  the  election  is  over,  for  having  given  his  vote 
for  a  particular  candidate,  this  is  not  an  offence  within  the 
foregoing  statute.  To  an  action  of  debt  on  the  statute  the 
defendant  pleaded  nil  debet  * ;  aft^er  Verdict  for  the  plaintiff, 
the  defendant  applied  to  the  court  to  stay  ftirther  proceed- 
ings. The  grounds  of  the  application  will  appear  from  a 
statement  of  the  case,  which  was  as  follows :  llie  defendant, 
on  the  16th  of  March,  had  received  a  bribe  from  one  Earle : 
and  on  the  same  day  made  a  discovery  of  Earle  to  J.  S.  (an 
attorney  and  commissioner  to  take  affidavits)  accompanied 
with  an  affidavit  of  the  fact;  whereupon  an  action  was  brought 
by  one  Bingley  against  Earle,  and  he  was  served  with  the 
writ  in  that  action  on  the  19th  of  March.  Two  months  after- 
wards the  present  action  was  commenced,  and  the  defendant 
was  served  with  process  therein  on  the  18th  of  May.  The 
two  causes  of  Bingley  v.  Earle  and  Sutton  v.  Bishop  were  set 
down  for. trial,  at  the  assizes,  on  the  same  day;  but,  the 
cause  of  Sutton  v.  Bishop  standing  first,  the  judge  would  not 
invert  the  order,  and  try  the  cause  of  Bingley  v.  Earle  first, 
although  that  action  was  commenced  first.  Tlie  consequence 
was,  that  Sutton  obtained  a  verdict  against  Bishop.  Bingley, 
on  the  other  hand,  had  a  verdict  against  Earle,  upon  the 
evidence  of  Bishop;  but  this  verdict  came  too  late  for 
Bishop  to  avail  himself  of  it  at  the  trial,  for  a  verdict  had 
already  been  given  against  him.  The  court  were  of  opi- 
nion tnat,  under  the  circumstances  of  this  case,  Bishop  was 
to  be  deemed  a  discoverer,  within  the  meaning  of  the  8th 

y  Lord  Huntingtower v. Gardiner,  IB.       s  Sutton ▼.  Bishop,  4  Burr.  2283. 
and  C.  207. 


not  forbear  to  vote,  but  actually  voted  for  the  opposite  candidate. 
See  the  case  in  Sayer's  Rep.  289,  by  the  name  of  Bush  v.  RaUing. 

(117)  See  remarks  on  this  case  in  Simeon's  Law  of  Elections,  2nd 
edit.  p.  207,  208.  Sulston  v.  Norton  was  recognized  in  Henshw  v. 
Fawcett,  3  Ad.  &  £11.  57, 8. 
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seetioii ;  Ibr  it  was  not  intended  that  the  disoovever  shaold 
be  plaintiff  in  the  cause  wherein  the  discovery  was  made;  be- 
cause, if  no  other  witness,  there  could  not  be  a  verdict  It 
was  agreed^  however^  by  Yates,  Aston^  and  WUles,  Js.  (IIB) 
that  there  could  not  be  a  new  trial,  the  verdict  beuig  right : 
and  that  judgment  could  not  be  arrested,  there  not  being  error 
on  the  record.  At  all  events,  the  party  must  proceed  to  ea- 
ter up  judgment  in  Bingley  v.  Earle,  before  any  thing  could 
be  done  by  the  court;  for  the  term  '^convicted''  did  not 
mean  convicted  by  verdict  only,  but  by  verdict  followed  up 
by  judgment.  At  length  it  was  resolved,  that  further  pro- 
ceedings should  be  staid  by  a  special  rule,  stating  the  parti- 
cular circumstances  of  the  case  (119). 

The  giving  or  promising  money  or  office  in  order  to  pro- 
cure the  return  of  members,  if  not  given  to  some  person 
having  a  right,  or  claiming  to  have  a  ri^t,  to  act  as  returning 
officer,  or  to  vote  at  such  election,  not  having  been  deemea 
bribery  within  the  meaning  of  the  preceding  statute,  such 
gifts  being  contrary  to  the  freedom  of  elections,  it  was,  by 
Stat.  49  O.  a.  (19th  June,  1809,)  c.  118,  for  the  better  secur- 
ing the  independence  and  purity  of  parliament,  enacted  and 
declared,  that  any  person  giving,  or  causing  to  be  given^  di- 
rectly or  indirectly,  or  agreeing  to  give  any  sum  oi  money, 
gift,  or  reward,  to  any  person,  upon  any  agreement,  that  sudi 
person,  to  whom  such  gift  or  pronuse  shomd  be  made,  should, 
by  himself,  or  by  any  other  person  at  his  solidtatipn  or  com- 
mand, procure,  or  endeavour  to  procure,  the  return  of  any 
person  to  serve  in  parliament  for  any  county,  &c.  or  place, 
should,  if  not  returned  himself  to  parliament  for  sudi  county, 
&c.  for  every  such  gift  or  pronuse,  forfeit  one  thousand 
pounds ;  and  the  person  so  returned,  and  so  having  given,  or 
so  having  promised  to  give,  or  knowing  of  and  consenting  to 
such  giftis  or  promises,  upon  any  such  agreement,  should  be 
disabled  and  incapacitated  to  serve  in  that  parliament  for  such 
county,  &c.  and  deemed  and  taken  to  be  no  member  of  par- 
liament, and  enacted  to  be,  to  all  intents  and  purposes,  as  if 
he  had  never  been  returned  or  elected ;  and  any  person  re- 


(118)  Lord  Mansfield,  C.  J.  was  attending  the  House  of  Lords  in 
the  Douglas  cause. 

(119)  Similar  difficulties  arose  in  the  case  of  PHrie  v.  White, 
3  T.  R.  5,  and  post,  p.  640,  where  an  application  was  made  for  re- 
lief, founded  on  the  llth  section  of  this  statute,  the  plaintiff  having 
been  guilty  of  wilful  delay.  The  court,  on  the  authority  of  Sutttm 
V.  Bishop,  stayed  the  proceedings  by  rule. 
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ceiving  or  accepting,  himself,  or  by  any  other  person  in  trust 
for  or  to  his  use,  any  such  sum  of  money,  gift,  or  reward,  or 
any  sudi  promise  upon  any  such  agreement,  should  forfeit  to 
his  majesty  the  value  and  amoimt  of  such  sum  of  money, 
gift,  or  reward,  over  and  above  the  sum  of  five  hundred 
pounds.  The  same  section  prescribes  the  mode  of  recover- 
mg  the  stuns  forfeited,  with  costs  of  suit,  by  action  of  debt, 
biU,  plaint,  or  information,  in  any  of  the  king's  courts  of  re- 
cord. 

Of  the  Declaration. 

The  declaration  on  the  stat.  2  Geo.  2.  c.  24.  sets  forth,  by 
way  of  inducement,  the  name  of  the  county,  city,  or  borough, 
where  the  election  took  place,  and  the  number  of  members 
that  it  has  been  accustomed  to  send  to  parUament,  specifying 
them  as  knights,  citizens,  or  burgesses  :  it  then  proceeds  to 
aver  the  issuing  of  the  writ  out  of  Chancery,  for  the  election 
of  members  to  serve  in  parhament,  a  copy  of  which  is  set 
fortii ;  and  in  this  part  of  the  declaration,  care  must  be  taken 
that  there  be  not  a  variance  between  the  writ  set  forth  and 
that  produced  in  evidence.  The  dehvery  of  tiie  writ  to  tiie 
sheriff  is  then  averred,  and,  in  some  cases,  the  precept  of  tiie 
sheriff  to  the  returning  officer,  to  proceed  to  an  election.  It 
is  not  necessary  to  set  out  the  precept,  or  to  state  tiiat  the 
precept  was  returned  ^  The  declaration  then  proceeds  to 
state  the  election  by  virtue  of  the  writ,  and  the  names  of  tiie 
candidates,  concluding  with  a  precise  allegation  of  the  offence, 
which  renders  the  parties  liable  to  the  penalties  of  the  statute ; 
and,  here,  the  general  rule  of  pleading  must  be  observed,  viz. 
that  the  charge  must  be  laid  with  sufficient  certainty,  so  that 
the  party  accused  may  be  enabled  to  defend  himself,  or  have 
the  benefit  of  pleading  it  in  bar  to  another  action  for  the  same 
offence ;  consequentiy  tiie  nature  and  amoimt  of  the  bribe 
must  be  set  forth :  for  where,  in  an  action  on  this  statute,  the 
declaration  merely  stated,  '^  that  the  defendant  received  a  gift 
or  reward  V'  without  specifying  the  nature  of  the  bribe, 
whether  money  or  goods ;  after  verdict  for  plaintiff,  judmient 
was  arrested,  on  the  ground  that  the  charge  was  not  laid  with 
sufficient  certainty.  It  is  not  necessary  to  allege  in  the  de- 
claration^, tiiat  the  party  corrupted  gave  his  vote,  or  forbore 
to  give  it  in  consequence  of  the  bribe.  The  eleventh  section 
of  uie  Stat.  2  Geo.  2.  c.  24.  provides,  ^^That  no  person  shall 

a  Mead  ▼.  Robinaon,  WiUes,  422.  c  Bush  ▼.  Rawlins,  B.  R.  T.  20.  k  30. 

b  DaTy  v.  Baker,  4  Burr.  2471.  O.  2.  Say.  Rep.  289. 
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be  made  liable  to  any  incapadtyi  disability,  forfeiture,  or 
penalty,  by  this  act  imposed,  unless  prosecution  be  com* 
meuc^,  within  two  years  after  such  incapacity,  &c.  shall  be 
incxured;  or,  in  case  of  a  prosecution,  the  same  be  carried  on 
without  wiljvl  delay.  The  stat.  9  6.  2.  c.  38.  after  reciting 
the  preceding  section,  and  also  reciting  that  prosecutions  may 
be  commenced  by  suing  out  writs  against  the  persons  so  offend- 
ing, within  two  years  after  incurring  any  incapacity,  &c.  im- 
posed by  that  act,  and  the  persons  so  suing  out  such  writs 
may  delay  to  serve  the  same  without  giving  the  person  sued 
any  notice  thereof,  by  reason  of  which  practice,  ^e  said  pro- 
vision for  limiting  the  time  of  the  prosecution  of  persons  so 
offending  may  be  evaded ;  for  explaining  and  amending  the 
said  provision,  enacts,  ^'That  no  person  shall  be  made  liable 
to  any  incapacity,  &c.  unless  such  person  has  been,  or  shall 
be  actually  and  legally  arrested,  summoned,  or  otherwise 
served,  with  any  such  original  or  other  writ  or  process,  within 
the  space  of  two  years  after  any  offence  against  the  said  act 
has  been  or  shall  be  committed. 

It  may  be  remarked,  that  this  section  of  the  9  Geo.  2.  ex- 
plains the  first  part  of  the  eleventh  section  of  the  2  Geo.  2. 
c.  24. ;  but,  at  the  same  time  that  it  explains  part  of  that 
clause  in  favour  of  the  party  prosecuted,  it  does  not  deprive 
sudi  party  of  the  advantage  of  that  defence,  which  was  in- 
troduced in  the  second  branch  of  that  proviso,  and  which 
relates  to  the  wiUul  delay  in  the  carrying  on  of  prosecutions. 
An  act  of  bribery  was  committed  in  September,  1780^.  An 
action  of  debt  was  brought  for  this  offence,  on  the  stat  2 
Geo.  2.  c.  24.  The  declaration  was  deUvered  in  May,  1782 ; 
to  which  the  general  issue  was  pleaded  in  Trinity  Term, 
1782  ;  in  which  term  the  plaintiff  gave  notice  of  trial  for  the 
next  summer  assizes ;  but  the  record  was  not  carried  down 
to  trial  until  the  summer  assizes,  17^8,  when  it  was  tried,  and 
a  verdict  given  for  the  plaintiff.  In  Michaelmas  Term  fol- 
lowing, the  defendant  obtained  a  rule  for  staying  all  ftuther 
proceedings,  which  rule  was  made  absolute  in  the  next  term ; 
the  court  being  of  opinion,  1st,  that  as  the  plaintiff  had  not 
assigned  any  reason  for  the  delay,  such  delay  must  be  consi- 
dered wilftd  within  the  meaning  of  tlie  eleventh  section  of 
the  stat.  2  Geo.  2.  c.  24 ;  2d,  that  the  defendant  might  take 
advantage  of  the  delay,  by  an  application  to  the  court  on 
motion;  although  by  this  proceeding,  the  objection  would 
not  appear  on  the  record,  and  the  judgment  of  the  court 
could  not  be  reviewed  in  a  court  of  error ;  Sdly,  that  although 

d  Petrie  v.  White,  8  T.  R.  5. 
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the  defendant  might  have  claimed  the  benefit  of  tibe  statute 
at  an  earlier  stage  of  the  cause,  yet  he  was  still  entitled  to 
it ;  because  the  application  might  be  made  at  any  time  before 
judgment,  the  legislature  having  said,  that  if  one  party  be 
guilty  of  a  wilful  delay,  the  other  pfljrty  should  not  be  pu- 
nished. It  was  to  be  considered,  thercnbre,  not  as  a  matter 
of  favour,  but  of  justice  and  of  law,  that  the  plaintifif  should 
not  recover* 

Evidence. 

As  hj  the  eleventh  section  of  the  stat.  2  Oeo«  2.  c.  24., 
proceedings  for  the  recovery  of  any  penalty  must  be  com- 
menced within  two  years  after  penalty  incurred,  it  is  incum- 
bent on  the  plaintin  to  shew  that  the  action  was  commenced 
within  that  period;  either  by  the  record, or  in  case  it  does 
not  appear  on  the  &ce  of  the  record  that  the  action  was  com- 
menced within  the  limited  period,  then  by  the  production  of 
the  writ. 

In  an  action  on  this  statute  against  the  defendant',  for  cor- 
rupting a  voter  at  the  election  of  members  of  parliament  for 
the  borough  of  Heydon  in  Yorkshire,  the  declaration  alleged 
the  issuing  of  the  precept  to  the  returning  officer,  but  did  not 
state  that  such  precept  was  returned.  To  prove  the  issuing 
of  the  precept,  the  under-sheriff  produced  the  precept  itself, 
under  the  shenff^s  seal  of  office,  together  with  the  indenture ; 
which  indenture^  without  the  precept,  had  been  returned  with 
the  writ  by  the  sheriff,  the  under-sheriff  proving  the  practice 
there  to  be,  not  to  return  the  precept  together  with  the  in- 
denture. It  was  objected,  on  the  part  of  the  defendant,  that 
the  precept  ought  to  have  been  returned  with  the  indenture, 
and  filed  in  Clmncery ;  and  that  a  copv  of  the  precept  on  re- 
cord ought  to  have  been  produced.  But  the  court  overruled 
the  objection,  observing,  that  it  was  not  laid  in  the  declara- 
tion that  the  precept  was  returned,  but  only  that  such  pre- 
cept issued ;  and,  there/ore,  they  were  of  opinion,  that  the 
evidence  produced  was  sufficient.     In  an  action  for  bribery^;, 

f  Mead  ▼.  Luke  Robinaon,  Willet.  425.  (120)  dted  by  BuUer,  J.  in  King  v. 
g  Cuming  ▼.  Sibley,  C.  B.  £.  9,  0. 3.         Pippet,  1  T.  R.  230. 


(120)  This  case  was  afterwards  brought  before  the  Court  of  King's 
Bench  by  writ  of  error,  on  the  ground  that  the  judgment  had  been 
entered  for  damages,  as  well  as  the  debt ;  whereas  damages  could 

YOL.  I.  2  T 
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the  declaration  stated  tiie  precept  to  have  been  directed,  to 
the  mayor  only^  but  the  precept,  which  was  proved,  was  di* 
rected  to  the  mayor  and  burgesses ;  the  question  was,  whether 
the  precept  that  was  proved  supported  die  declaration  ?  The 
Court  of  Common  Pleas  was  of  opinion  that  it  did,  and  gave 
judgment  for  the  plaintiff.  So  where  the  declaration  stated 
the  precept  to  have  been  directed  to  the  bailiffs  and  jurats  of 
S.**,  but  the  precept  produced  in  evidence  was  directed  to  the 
bailiff  (in  the  singular  number,)  and  jurats,  it  was  holden,  on 
the  authority  of  tihe  preceding  case,  that  the  variance  was  im- 
material. So  where  in  an  action  on  this  statute^,  the  decla- 
ration recited  the  writ  to  the  sheriff  for  the  election  of  mem- 
bers to  serve  in  parliament,  and  then  proceeded  to  state  that 
the  sheriff  made  his  precept  to  the  portreeve  of  the  borough  of 
Honiton,  which  concluded  in  these  words:  '^and  if  the  said 
election  so  made,  distinctly,  and  openly,  imder  the  seal  of 
the  portreeve,  and  the  seals  of  those  who  should  be  present 
at  such  election,  the  said  portreeve  should  certify  to  tiie  said 
sheriff,  so  that  the  said  sheriff  should  certify  to  his  said 
Majesty^  in  his  said  Majesty's  Chancery,  at  the  day  and  place 
aforesaid,  without  delay,  remitting  to  the  said  sheriff  one 
part  of  the  aforesaid  indentures,  so  that  the  said  sheriff  might 
remit  the  same  to  his  said  Majesty,  annexed  to  his  Majesty's 
writ.''  The  precept,  when  produced  at  the  trial,  had  not  me 
word  *^if,"  upon  which  Eyre,  Baron,  nonsuited  the  plaintiff 
for  the  variance.  But  the  Court  of  King's  Bench  set  aside 
the  nonsuit;  and  Buller,  J.  said,  ^'The  declaration  in  tbis 
case  is  much  longer  than  it  need  have  been.  There  is  not 
any  necessity  to  set  out  the  precept ;  but  being  set  forth,  the 
question  is  whether  the  variance  be  or  be  not  material  ?  I 
think  it  is  impossible  for  any  person  to  read  this  part  of  the 
declaration  without  knowing  what  it  should  be ;  every  one 
must  see  by  it  that  the  portreeve  is  absolutely  to  certify  to 
the  sheriff,  &c.  The  insertion  of  the  word  'if'  is  a  mere 
mistake.  The  sense  of  the  precept,  as  stated  in  the  declara- 
tion, is  the  same  as  that  which  was  proved ;  it  commands  the 
returning  officer  to  proceed  to  an  election.    Therefore,  as  this 

h  Wtrre  ▼.  Harbin,  2  H.  Bl.  113.  t  King  t.  Pippet,  1  T.  R.  235. 


not  be  given  in  a  popular  action  for  detention  of  the  debt,  no  interest 
attaching  in  the  plaintiff  before  action  brought ;  and  of  this  opinion 
were  the  court,  who  directed  the  judgment  to  be  reversed  both  as  to 
the  damages,  and  the  costs,  which  were  incorporated  with  the  ds« 
mages.    4  Burr.  2489. 
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is  not  a  varianoe  m  sense,  I  am  of  opinion,  that  the  nonsuit 
shonld  be  set  aside/'  A  copy  of  the  poll  isken  at  an  election 
for  members  of  parliament^,  examinea  with  the  original,  and 
signed  by  the  returning  officer,  is  admissible  evidence ;  for 
being  signed  by  the  officer,  it  may  be  considered  as  an  origi- 
nal ;  or  if  it  be  a  signed  copy,  it  is  admissible  in  evidence  as 
such,  on  the  same  ground  as  copies  of  books  of  a  public 
nature,  registers  of  births,  marriages,  burials,  &c.  (121).  If 
A.  applies  to  B.  who  has  not  any  right  to  vote,  and  bribes 
him  to  Tote  for  C.  and  D.,  and  B.  actually  gives  his  vote  for 
them,  A.  is  equally  guilty  under  this  statute,  as  if  B.  had 
been  entitled  to  vote :  for  the  words  of  the  statute  are,  '^  any 

Srson  who  hath,  or  claimeth  to  have  a  right  to  vote/' — 
enoe,  where  the  declaration  charged  that  A.  B.  had  a  right 
to  vot^  and  did  vote^ ;  and  it  was  proved  that  A.  B.  voted, 
and  that  his  name  was  entered  on  the  poll,  and  that  the  de- 
fendant gave  him  money  for  his  vote ;  out  it  was  not  proved, 
that  A.  D.  had  a  right,  the  court  of  B.  R.  held  the  evidence 
conclusive  against  uie  defendant.  So  where  in  the  declara- 
tion it  was  stated,  that  the  defendant  corrupted  one  P.  B* 
having  a  right  to  vote,  in  the  election,  to  give  his  vote  for 
certain  candidates  (122),  and  it  was  proved,  that  P.  B.  did 
actually  vote ;  but  there  was  not  any  evidence  given  of  his 
right  to  vote;  the  court  were  of  opinion,  that  it  was  not 
necessary  either  to  allege  in  the  declaration,  or  to  prove  that 
the  person  corrupted  had  a  right  to  vote  (123) ;  that  the  giving 
money  to  a  person  for  his  vote,  and  he  standing  by  the  pre- 
siding officer™  at  the  election  and  giving  his  vote,  which  is 
received  and  not  objected  to,  or  controverted,  is  evidence  of 
the  party  bribed  having  a  right,  proper  to  be  left  to  a  jury, 
although  it  be  not  conclusive  evidence  of  such  right;  and  on 

k  Mead  ▼.  Robmfon,  WiUet,  424.  m  Rigg  ▼.  Curgenven,  ft  Will.  385. 

1  Comb  ▼.  Pitt,  cited  in  Rigg  ▼.  Cur- 
genTen,  ft  Wilt.  396. 


(121)  In  R.  V.  Hughes,  H.  I  G.  2.  B.  R.  (cited  WiUes,  424.)  the 
copy  of  the  poll  of  the  election  of  a  mayor  was  holden  to  be  good 
evidence. 

(122)  It  was  not  alleged  that  the  party  bribed  gave  his  vote ;  nor, 
indeed,  is  such  allegation  necessary.  See  ante,  tit.  Declaration, 
Bwh  V.  Raliiny. 

(123)  So  in  Liny  y.  Corne,  Worcester  Sum.  Ass.  1774,  MSS. 
Burland,  B.  held  that  it  was  immaterial  whether  the  party  corrupted 
had  a  right  to  vote  or  not,  as  the  corrupter  thought  he  had,  and  the 
party  corrupted  claimed  to  have  a  right  to  vote,  although  upon  dis- 
cussion of  his  right  afterwards  it  shoidd  turn  out  that  he  bad  none. 

2  T2 


n 
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the  authority  of  the  preoeding  case  of  Comb  y.  PUfy  the  court 

Save  judgment  for  the  plaintiff.  The  party  receiving  the 
ribe  (although  particeps  mmknig)  is  a  competent  witness  to 
prove  the  offence  committed  i'.  So  it  has  been  holden,  that 
the  party  giving  the  bribe,  e.  g.  the  agent  of  one  of  the  can- 
didates, is  a  competent  witness  to  prove  the  fitct,  in  a  case 
where  two  years  had  elapsed  from  the  time  of  the  offence 
committed;  although  it  was  objected  that  he  was  particqu 
criminiSj  and  so  swore  to  excuse  himself^  (l^^)*  So  &  perscHi 
claiming  to  be  the  first  discoverer  of  the  bribery  of  the  defen- 
dantP^  and  meaning  to  avail  himself  of  it,  if  necessary^  in  case 
of  the  defendant's  conviction  (125). 

The  testimony  of  a  quaker  upon  his  afiurmation  is  admissi- 
ble in  this  action 4.  In  an  action  on  this  statute,  Christopher 
Savile,  Esq.  was  called  as  a  witness^     He  had  been  indicted 

a  Phillips  T.  Fowler,  E.  8  G.  2.  C.  B.  p  Heward  ▼.  Shipley,  4  Batt,  ISO. 

per  Eyre,  C.  J.  Buth  v.  Railing,  T.  q  Atcheson  t.  Everitt,  Cowp.  382. 

29  ft  30  G.  2.  B,  R.  Say.  Rep.  280.  r  Dover  ▼.  Mestaer,   London  sittings 

S.  P.  cited  9  B.  &  C.  658.  after  M.  T.  42  G.  3.  B.  R.  5  Esp.  N. 

o  Mead  ▼.  Robinson,  WUles,  422.  P.  C.  94. 


(124)  According  to  a  manuscript  note  of  this  case,  (cited  bv 
Lawrence,  J.  4  Eaat,  185.)  Mr.  J.  Abney  conceived,  that  the  objec- 
tion went  merely  to  the  credit  of  the  witness,  and  not  to  his  com- 
petency. The  other  judges  put  it  on  the  gromid  that  the  two  yean 
had  expired.  The  gromids  of  the  decision,  as  stated  in  Wflles's 
Rep.  424,  5.  were  these,  1st,  that  two  years  had  elapsed  since  the 
offences  were  committed,  and,  therefore,  that  neither  the  agent  nor 
the  person  bribed  could  be  prosecuted  under  the  act ;  2d,  admitting 
the  offences  had  been  recently  committed,  yet  the  agent  coald  only 
be  considered  as  an  accomplice,  and  as  such  was  a  competent  witness; 
dd,  that  in  this  particular  case,  the  legislature,  by  holding  out  in- 
ducements, and  offering  an  indemnity  (2  G.  2.  c.  24.  s.  8.)  to  offen- 
ders to  discover  and  bring  other  offenders  to  punishment,  impliedly 
made  the  discoverers  legsJ  witnesses.  And  they  relied  on  the  case 
of  Philips  V.  Fowler,  8  6.  2.  in  which  Eyre,  C.  J.  had  admitted  an 
accomplice  under  the  same  circumstances  to  be  a  witness. 

(125)  "  By  the  8th  section  of  the  statute  under  consideration,  it  is 
enacted,  that  any  offender  against  the  act,  discovering  within  a  cer- 
tain time,  any  other  offender  within  the  act,  so  that  the  person  so 
discovered  be  thereupon  convicted,  the  discoverer  not  having  been 
before  that  time  himself  convicted  of  the  offence,  shall  be  indemnified 
and  discharged  from  all  penalties  and  disabilities  incurred  under  the 
act,  that  is,  he  shall  have  the  benefit  of  using  the  verdict  against  the 
other  offender  for  his  own  indenmity.  Now,  it  is  not  probable  that 
the  legislature  would  have  made  that  provision  with  regard  to  a  dis- 
coverer unless  they  had  intended  he  should  be  a  witness ;  for  if  he 
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for  perjury  at  the  common  law,  found  guilty,  and  stood  in  the 
pillory  in  Mark  Liane,  pursuant  to  the  judgment  of  the  court, 
and  afterwards  received  the  king's  pardon.  Lord  Ellen- 
borough,  C.  J.  held,  that  he  was  a  competent  witness,  admit- 
ting however,  that  it  would  have  been  otherwise  if  he  had 
been  convicted  on  the  statute. 

Stai.  7.  Sr  8.  W.  3.  c.  4.  Treating  Act. 

It  may  not  be  improper  to  subjoin  to  this  section  the  first 
clause  of  the  statute  7  &  8  W.  3.  c.  4.  (commonly  known  by 
the  name  of  the  Treating  Act)  whereby  it  is  enacted,  ^'That 
no  person  hereafter  to  be  elected  to  serve  in  parliament  for 
any  county,  city,  town,  borough,  port,  or  place,  within  Eng- 
land, Wales,  or  Berwick-upon-Tweed,  aft«r  the  teste,  of  the 
writ  of  summons  to  parliament,  or  afi;er  the  teste  or  the  issu- 
ing out  or  ordering  of  the  writ  or  writs  of  election,  upon  the 
calling  or  summoning  of  any  parliament,  or  after  any  such 
place  becomes  vacant,  shall  by  himself,  or  by  any  other  means 
on  his  behalf,  or  at  his  charge,  before  his  election,  directly  or 
indirectly^  ^ve,  present,  or  allow  to  any  person,  having  voice 
and  vote  in  such  election,  any  money,  meat,  drink,  entertain- 
ment, or  provision,  or  make  any  present,  gift,  reward,  or 
entertainment,  or  shall,  at  any  time  hereaftier,  make  any  pro- 
mise, agreement,  obligation,  or  engagement,  to  give  or  allow 
any  money,  meat,  &c.  to  or  for  any  such  person  in  particular, 
or  to  any  such  county,  city,  &c.  in  general,  or  to  or  for  the 
use,  advantage,  employment,  profit,  or  preferment  of  any 
such  person  or  place,  in  order  to  be  elected,  or  for  being 
elected  to  serve  in  parliament  for  such  county,  city,  &c.^* 
An  action  was  brought  by  an  innkeeper. against  two  candi- 
dates' (at  an  election  of  representatives  in  parHament  for  the 

8  Ribbans  ▼.  Crickett  and  another,  1  Bos.  and  Pul.  264. 


were  not,  such  a  provisioD  would  be  almost  nugatory  and  useless  ;  it 
would  be  holding  out  an  inducement  for  parties  to  make  a  discovery, 
and,  when  made,  they  woald  be  precluded  the  benefit  of  it.  I  think, 
therefore,  that  the  statute  has  given  a  parliamentary  capacitation  to 
the  witness  through  whom  the  fact  is  discovered,  and  who  might 
otherwise  at  common  law  have  been  incapacitated."  Per  Lord  El- 
lenborough,  C.  J.  in  Reward  v.  Shipley,  4  East,  183.  It  may  be  re- 
marked, that  in  Bingley  v.  Earle,  (mentioned  in  the  case  of  Sutton  v. 
Bishop,  4  Burr.  2284.)  the  plamtiff  obtained  a  verdict  on  the  evi- 
dence of  Bishop,  the  discoverer,  and  it  does  not  appear  that  any  ob- 
jection was  taken  to  his  testimony. 
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borough  of  Ipswich)  tipon  a  bill  for  provisions  fomiahed' 
to  the  voters.  The  bill  consisted  of  three  descriptions  of 
charges ;  1st,  for  provisions  furnished  before  the  teste  of  the 
writ;  2d,  for  ditto  after  the  teste  of  the  writ  to  voters  resi- 
dent in  the  borough ;  3d,  for  ditto  to  voters  not  resident  in  the 
borough.  The  defendants  paid  money  into  court  sufficient 
to  cover  the  charges  of  the  first  and  last  descriptions ;  a  ver- 
dict having  been  found  for  the  plaintiff^  a  motion  was  made 
for  a  new  trial,  on  the  ground  of  a  part  of  the  cause  of  action 
being  illegal,  by  the  above-mentioned  statute.  The  court 
made  the  rule  for  a  new  trial  absolute.  Eyre,  C.  J.  observing, 
that  the  contract  was  bottomed  in  malum  prokibUum  and 
consequently  the  court  could  not  enforce  it.  The  legislature 
had  drawn  a  strict  Une  which  was  not  to  be  departed  from ; 
it  is  said,  that  after  the  teste  of  the  writ,  no  meat  or  drink 
should  be  given  to  the  voters  by  the  candidate ;  and  that  be- 
ing the  case,  the  court  could  not  give  any  assistance  to  the 
plaintiff,  consistently  with  the  principles  wlddi  had  eovemed 
the  courts  of  justice  at  all  times.  The  cotmsel  for  me  plain- 
tiff having  urged,  that  part  of  the  provisions  having  been 
furnished  to  voters  resident  at  a  distance  from  the  borough^ 
and  the  verdict  being  good  as  to  that  part  of  the  demand,  &e 
plaintiff  might  apply  the  money  paid  into  court  to  any  other 
part  which  he  might  think  proper.  Eyre,  C«  J.  in  answer  to 
this  argument,  said,  that  such  payment  was  an  admission  of 
a  legal  demand  only,  and  the  court  could  not  allow  it  to  be 
appUed  to  an  illegal  account.  It  is  to  be  observed^  that  al- 
though, in  the  foregoing  case,  money  was  paid  into  court  to 
cover  the  demand  for  provisions  furnished  to  non-resident 
voters,  yet  the  statute  makes  no  difference  between  resident 
and  non-resident  voters.  Hence,  an  action  cannot  be  main- 
tained by  an  innkeeper  against  a  candidate  for  provisions 
supplied  to  non-resident,  any  more  than  to  resident  voters, 
after  the  teste  of  the  tcritK  No  transaction  falls  within  the 
provision  of  this  act,  unless  the  candidate,  either  in  his  own 
person,  or  by  some  person  acting  for  him  and  on  his  behalf 
has  some  share^  in  the  transaction.     Hence,  where  the  sup- 

Eorters  of  a  candidate  gave  orders  to  the  landlord  of  a  public 
ouse,  opened  by  the  committee  of  the  candidate,  to  supply 
voters  with  refreshments  during  the  electioUy  which  were 
suppHed  on  the  credit  of  those  who  gave  the  orders ;  it  was 
holden^,  that  the  landlord  might  recover  against  those  who 
gave  the  orders ;  for  the  case  was  not  within  the  treating  act. 

t  Lofhouse  T.  Wharton,  Durham  Am.    x  Hughes  ▼.  MarabaU,  2  Cr.  A:  J.  118. 
IBOb, Cor.  Wood,  6. 1.  Campb.  550. n.    y  8.  C.  Thomas  ▼.  Harries,  6  C  ft  P. 

616»  S.  P.  Pftjke  B. 
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DECEIT. 

I.  Of  the  Action  on  the  Case  in  Nature  of  Deceit^ 

\.  Onan  implied  Warraniy, 

2,  On  an  express  Warranty,  and  herein  of  the  Sale  and 
Warranty  of  Horses, 

II.  Of  the  modem  Action  on  the  Case  grounded  on  Jraudu^ 

lent  Misrepresentation  by  persons  not  Parties  to  the 
Contract. 


!•  Of  the  Action  on  the  Case  in  Nature  of  Deceit, 

I.  Onan  implied  Warranty. 

2m  On  on  express  Warranty,  and  herein  of  the  Sale  and 
Warranty  of  Horses. 

1. — On  an  implied  Warranty  (1). — ^An  action  on  the  case, 
in  nature  of  deceit,  may  be  maintained  for  the  breach  of  an 
implied  warranty;  as  if  a  merchant  sell  cloth  to  another, 
knowing  it  to  be  badly  fulled^ ;  so  if  an  innkeeper  sell  wine 
as  sound  and  good,  wnich  he  knows  to  be  corrupt,  although 
there  be  not  any  express  warranty,  yet  an  action  on  the  case 

a  0  H.  6. 63.  b.  ]  Rol.  Abr.  90.  (P.)  pi.  3.  S.  C.  ched  by  Lawrence,  J.  in  Parkin- 
ton  ▼.  Lee,  2  East,  323. 


(I)  **  By  the  civil  law  every  person  is  bound  to  warrant  the  thing 
that  he  sdls  or  conveys,  although  there  be  no  express  warranty ; 
bat  the  common  law  binds  him  not,  unless  there  be  a  warranty, 
either  in  deed  or  in  law^  fcv  ooveol  emptor**    I  Inst.  102.  a. 
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in  nature  of  deceit,  will  lie  against  him ;  because  it  is  a  war* 
ranty  in  law^  (2).  In  cases  of  this  kind^  however,  which  are 
grounded  merely  on  the  deceit,  it  is  essentially  necessary  that 
the  knowledge  of  the  party,  or  as  it  is  technically  termed,  the 
scienter,  should  be  averred  in  the  declaration,  and  also  proved. 

1.  The  scienter  must  be  averred  in  the  declaration : 

For  where  in  an  action  on  the  case,  in  nature  of  decdt^,  it 
was  stated  in  the  declaration,  that  the  defendant  had  sold  cer- 
tain goods,  as  his  own  gqodsy  to  the  plaintiff,  when  in  truth 
they  were  the  goods  of  another  person :  it  was  holden,  that 
this  declaration  would  not  maintain  the  action,  for  want  of 
an  averment,  that  the  defendant  sold  the  goods  sciens  that 
they  were  the  foods  of  another  person ;  and  there  was  judg- 
ment for  the  defendant.  So  where  the  declaration  stated, 
that  the  defendant  being  a  goldsmith*^,  and  having  skill  in 
precious  stones,  sold  a  stone  to  the  plaintiff  for  a  sum  of 
money,  affirming  it  to  be  a  Bezoar  stone,  whereas,  in  truth, 
it  was  not  a  Bezoar  stone*  After  verdict  and  judgment  for 
the  plaintiff  in  B.  R.  it  was  adjudged^  on  error  in  the  ExcHe- 
quer  Chamber,  that  the  decla^tion  was  bad,  because  it  was 
not  averred,  that  the  defendant  knew  it  not  to  be  a  Bezoar 
stone^  or  that  he  warranted  it  to  be  a  Bezoar  stone  (3). 

b  Adm.  9  H.  6.  S3,  b.  d  Ghftndelor  ▼.  Lopns,  Cro.  Jac  4. 

c  Dale's  case,  Cro.  Elia.  44. 


•  (2)  "  Is  it  not  true,  that  in  every  bargain  there  is  a  covenant? 
for,  if  I  buy  of  you  a  horse,  although  there  be  not  an  express  war- 
ranty of  soundness,  yet  if  the  horse  be  unaoand,  I  shall  have  writ  of 
trespass  on  my  case,  and  shall  aver  that  you  sold  me  the  horee, 
knowing  it  to  be  unsound/'  Per  Fasten,  J.  20  H.  6.  35.  a.  It 
seema,  that  by  the  term'  "  covenant,"  in  this  passage,  must  be  un- 
derstood implied  promise,  or  warranty. 

(3)  At  the  time  of  this  decision  great  strictness  was  required  in 
the  allegation  of  a  warranty.  It  was  then  essentiaUy  necessary  that 
it  should  appear  on  the  face  of  the  declaration,  that  the  warranty 
Was  contemporaneous  with  the  sale.  The  usual  and  correct  form 
for  this  purpose  was,  that  the  defendant  warrantizando  vendidit  (See 
Cro.  Jac.  630.)  It  was  on  this  ground,  and  not  on  the  ground  of  any 
distinction  in  terms  between  an  affirmation  and  a  warranty,  as  I  con- 
ceive, that  the  court,  in  Chandelor  v.  Lopus,  observed,  that  there 
was  not  an  averment  of  warranty.  It  must  be  admitted,  however, 
that  the  language  of  the  reports*  countenances  this  distinction,  fri- 
volous as  it  may  seem  to  modem  readers.     See  further  on  this  sab* 

•  See  Harvey  v,  YouDg,  Yclv.  20. 


■^^^^^r^«-r^V^^*^^P9r«V^^V^I^»V-^^W^^V-^V«^F*-    ■         '-      -^^OT^iW^^-W-  —  -W     —  »•     «**«#*ar«      «-«      ■    HV**^"   ^^ "^  ■      ■   ^•"-—   ^"W^KiWyP 
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2.  The  scienter  must  be  proved : 

In  an  action  on  the  case*^  for  selling  a  horse  as  defendant's 
own^  when  in  truth  it  was  the  horse  of  A, ;  it  appeared  that 
the  defendant  bought  the  horse  in  Smithfield^  but  had  not 
taken  the  usual  precaution  of  having  the  horse  legally  tolled; 
yet  as  the  plaintiff  could  not  prove^  that  the  defendant  knew 
that  the  horse  belonged  to  A.^  the  plaintiff  was  nonsuited : 
for  the  scienter  or  fraud  is  the  gist  of  the  action  where  there 
is  not  a  warranty ;  if  there  be  a  warranty^  then  the  party 
takes  upon  himself  the  knowledge  of  the  title  to  the  horse 
and  also  of  his  qualities  (4).  So  where  the  declaration 
stated'^  that  the  plaintiff  bargained  with  the  defendant  to  buy 
of  him  a  musket,  as  a  sound  and  perfect  musket,  for  the  price 
of  two  guineas  and  a  half,  and  that  the  defendant  knowing 
the  musket  to  be  unsound  and  imperfect,  sold  the  same  to 
the  plaintiff  as  a  sound  and  perfect  musket,  &c.  Plea,  N.  G. 
Lord  Kenyon,  C.  J.  held  it  to  be  necessary,  that  the  scienter 
should  be  proved. 

i.  On  an  expre»9  Warranty. — ^An  action  on  the  case,  in 
nature  of  a  writ  of  deceit,  may  be  maintained  against  any 
person  who  deceives,  by  a  fidse  assertion,  and  thereby  injures 
another  who  has  placed  a  reasonable  confidence  in  him  (5); 

e  Springwell  ▼.  Allen,  Aleyn,  91.         f  Dowding  t.  Mortimer,  3  Bait,  460. 
2  East'i  R.  448.  d.  (a.)  8.  C.  n.  (a.)  ^ 


ject  the  opinions  of  Holt,  C.  J.  in  Medina  v.  Stoughton,  Salk.  210. 
Ld.  Raym.  593.  S.  C.  and  of  BuUer,  J.  in  Pasley  v.  Freenum,  3.  T. 
R.  57.  Afi  to  what  would  be  sufficient  evidence  ito  support  the  iiwr- 
rantitando  vetuUdit,  see  Holt's  opinion  in  Lagney  ▼.  Se&y,  Ld.  Raym. 
1120. 

(4)  It  is  to  be  observed,  that  actions  on  the  case,  for  the  breach 
of  an  express  warranty,  bear  a  strong  resemblance  to  these  actions 
on  the  case  in  the  nature  of  deceit  on  implied  warranties ;  but  this 
distinction  between  them  ought  to  be  attended  to :  that  in  actions  on 
the  case  in  the  nature  of  deceit,  the  graoamen  is. the  deceit,  and  the 
gist  of  the  action  is  the  scienter ;  but  in  the  action  for  breach  of  war* 
ranty,  the  gravamen  is  the  breach  of  warranty ;  and  where  the  plain- 
tiff declares  in  tort  for  such  breach,  it  is  not  necessary  to  allege  the 
scienter,  nor,  if  alleged,  to  prove  it.  WUliamson  v.  Allison,  2  East* 
446. 

(5)  Formerly  it  was  usual  in  cases  of  this  kind  to  declare  in  tort, 
but  it  was  observed  by  Grose,  J.  in  Pasley  v.  Freeman,  3  T.  R.  54. 
that  all  the  cases  of  deceit  for  misinformation  might,  as  it  seemed  to 
him,  be  turned  into  actions  of  assumpsit. 
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as  where  a  partys  in  poaseaakm  of  a  peraomd  chattel  adls  it, 
and  at  the  tune  of  sale  affirms  it  to  be  his  own,  when  in  tnxtb 
it  belongs  to  another,  the  yendee  may  reoorer  a  oompens*- 
tion  in  chmages  for  such  inj^uy  ^s  he  can  prove  to  have  been 
sustained  in  conse<}iienoe  of  this  deceit;  for  the  possession  a£ 
a  personal  chattel  is  a  colour  of  tide,  and  it  is  bat  a  reasona- 
ble confidence  which  the  vendee  places  in  the  vendor,  when 
he  affirms  it  to  be  his  own.  But  where  the  affirmation  is  (as 
it  is  termed  in  some  of  the  books)  a  nude  assertion ;  that  is 
where  the  party  deceived  may  exercise  his  own  judgment; 
as  where  it  is  mere  matter  of  opinion,  or  where  he  may  make 
inqmiT  into  the  truth  of  the  assertion,  and  it  becomes  his 
own  fault  from  laches,  that  he  is  dec^ved;  in  this  case  an 
action  cannot  be  maintamed  (6).  As  if  A.,  being  possessed 
of  a  term  for  years^,  offers  to  sell  it  to  B.,  saying  that  a 
stranger  would  have  given  A.  a  certain  sum  of  money  for  this 
term,  whereas,  in  truth,  that  sum  had  not  been  offered  to  A., 
an  action  on  the  case  will  not  lie,  although  B.  was,  by  such 
affirmation,  deceived  in  the  value. 

Declaration  tiiat  defendant,  being  possessed  of  goods,  *re- 
presented  to  plaintiff  that  he  was  legally  entitled  to  dispose  of 
them;  that  pbdntiff,  in  conseauenoe,  at  defendant's  request^ 
sold  tiiem  by  auction,  and  axcer  deducting  certain  cbaigesiy 
which  he  was  entitied  to  deduct^  paid  over  the  residue  to  de- 
fendant.   That  defendant  deceived  plaintiff  in  this;  that  he, 

g  Crofw  T.  Gardner,  Carth.  90.  Comb.        Stovg^hton,  Salk.  210.  Lord  Rajm. 
142.    S.   C.    See  also    Medina  ▼.        593.  S.  C. 

h  1  H.  A.  10I.pl.  16.  a4)iidsed. 


(6)  The  case  of  Bayly  v.  Merrd,  Cro.  Jac.  886.  and  3  Biikt  94. 
afibrdB  an  useful  iUustratioa  €i  this  rule. 

Another  class  of  cases,  on  fraudulent  affirmations,  for  which  an 
action  cannot  be  maintained,  was  mentioned  by  Groee,  J.  in  Padty 
V.  Freeman,  3  T.  R.  55.  that  ib,  where  the  aflSrmation  is,  that  the 
thing  sold  has  not  a  defect  which  is  visible.  An  instance  of  this 
kind  is  mentioned  in  arg^ument  in  Bayly  v.  Merrel,  Cro.  Jac.  387, 
where  a  person  buys  a  horse,  which  tile  seller  affirms  to  have  two 
eyes,  and  the  horse  has  one  eye  only ;  in  such  case  the  purdiaser* 
unless,  as  is  quaintiy  observed  in  one  of  the  year  books,  he  be  blind* 
is  remediless ;  for  vigUantihut  nan  dormientibw  jura  suhvenkmt.  See 
also  Dyer  v.  Hargrove  and  othera,  10  Ves.  507.  where  Sir  WiUiam 
Grant,  M.  R.  said,  that  it  was  holden  at  law,  that  a  warranty  is  not 
binding,  where  the  defect  is  obvious,  and  put  the  case  of  a  horse 
with  a  visible  defect ;  and  of  a  house  without  roof  or  windows,  war* 
ranted  as  in  perfect  repair ;  and  see  Tindal,  C«  J.  in  Margetmm  v. 
Wriyki.  7  Bingh.  605. 


DSCBIT.  651 

defendaat,  was  not  at  tibe  time  of  sale  entitled  to  dispose  of 
the  goods;  that  the  true  owner  afterwards  recoyered  the  Yalue 
of  me  plaintiff^  and  that  the  defendant  refused  to  reimburse 
him.  After  verdict  for  plaintiff^  it  was  mo^ed,  in  arrest 
of  judgment,  that  the  declaration  was  neither  eae  contractu 
nor  cap  delicto i  no  allegation  of  fraud;  no  scienter;  and 
that  tort  would  not  lie  unless  the  misrepresentation  were 
wilftd^  and  intended  to  deceive.  But  me  court  was  of 
opinion  that  the  declaration  might  be  sustained^:  that  as  the 
defendant  had  not  shewn  that  he  was  authorized  to  sell  at 
the  time  he  affirmed  he  was,  and  as  it  was  proved  he  was  not 
authorized  at  the  sale,  the  court  would  presume  that  he  never- 
had  authority  at  any  time;  that  he  had  created  a  beUef 
in  the  plaintiff  that  he  had  authority,  when  clearly  he.  had  no 
authority. 

An  action  on  the  case  for  a  deceit  cannot  be  maintained  by 
the  seller  of  his  share  in  a  trade,  against  the  buyer,  who  has 
persuaded  him  to  sell  it,  at  a  certain  price,  by  a  representation 
that  certain  partners,  whose  names  he  will  not  disdose^  are 
to  be  joint  purchasers,  and  that  they  will  give  no  more,  al- 
though in  truth  they  had  authorized  the  defendant  to  purdiase 
it,  doin^  the  best  he  could,  and  although  the  defendant  chaiged 
them  with  a  higher  price  than  he  gave^.  It  being  usual  in 
the  sale  by  auction  of  drugs,  if  they  are  sea-^Uimaged^  to  ezn 
press  it  in  the  broker's  catalogue,  and  drugs  which  are  re- 
packed, or  the  packages  which  are  discoloured  by  searwater 
bearing  an  inferior  price,  although  not  damaged,  the  defen- 
dantSj  who  had  purchased  some  se^-damaged  pimento,  r^ 
packed  it,  and  advertised  it  in  catalogues  which  did  not 
notice  that  it  was  sea-damaged  or  repacked,  but  referred  it 
to  be  viewed,  with  littie  facility,  however,  of  viewing  it: 
they  exhibited  impartial  samples  of  the  quality,  and  sold  it 
by  auction.  Held  that  this  was  equivalent  to  a  sale  of  the 
goods,  as  and  for  goods  that  were  not  sea-damaged,  and  that 
an  action  lay  for  me  fraud^.  N.  An  action  on  the  case  will 
lie  for  a  breach  of  warranty  upon  the  sale  of  a  chattel^  al- 
though the  purchaser  has  not  paid  for  it™. 

Uponasale  of  pictures^  a  bill  of  parcels  of  ^^  Four  pictures 
Views  in  Venice,  Uanaletti^  jS160.,'^  is  evidence"^  firom  which  a 
jury  is  at  liberty  to  infer  a  warranty^  that  the  pictures  were 
painted  by  that  artist. 

i  Adamaon  ▼.  Jurvis,  4  Blngh.  66.  m  Per  Cuiiam,  9  H«  7. 21.  b.  Bro.  Abr. 

k  Vernon  t.  Keyei,   4  Taunt    4B8.  Deoeit,  pi.  24. 

Ezcb.  Chr.  affirming  judgment  of  n  Power  ▼.  Barham,  6  Ne?.  k  Man. 

B.  R.  62. 
1  Jones  ▼.  Bowden,  4  Taunt.  647. 
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Warranty  an  Sale  ofHor$e$. — h»  actions  are  more  frequendy 
brought  for  the  breach  of  warranties  upon  the  sale  of  horses 
than  upon  the  sale  of  any  other  chattel^  the  following  re- 
marks will  be  confined  to  that  subject  A  horse  being  an 
animal  subject  to  secret  maladies  which  cannot  be  discovered 
by  a  mere  trial  and  inspection,  it  is  usual,  and  in  all  cases 
prudent,  for  the  buyer  of  a  horse  to  require  firom  the  seller  a 
warranty  of  its  soundness;  for  if  a  horse,  having  a  secret  ma- 
lady, is  sold  without  a  warranty  of  soundness,  and  without 
any  fraud  on  the  part  of  the  seller,  the  purchaser  is  without 
a  remedy.  Formerly,  indeed,  it  was  a  current  opinion,  that 
a  sound  price  riven  for  a  horse  was  tantamount  to  a  warranty 
of  soundness;  but  it  was  observed  by  Grose,  J.  in  Parkmmm 
V.  Lee,  2  East,  322,  (7)  that  when  that  doctrine  came  to  be 
sifted,  it  was  found  to  be  so  loose  and  unsatisfiEu^ry  a  ground 
of  decision,  that  Lord  Mansfield,  C.  J.  rejected  it,  and  said. 


(7)  Some  pockets  of  hops  were  sold  by  sample,  with  a  warrenty 
that  the  bulk  of  the  commodity  answered  the  sample ;  it  was  holden, 
that  the  law  did  not  raise  an  implied  warranty  that  the  commodity 
should  be  merchantable,  though  a  fair  merchantable  price  was  given, 
and  that  the  seller  was  not  answerable,  though  the  goods  turned  out 
to  be  unmerchantable,  in  consequence  of  a  latent  defect  which  ex- 
isted in  the  commodity  at  the  time  of  the  sale,  but  which  was  un- 
known to  the  seller,  arising  from  the  fraud  of  the  grower,  from  whom 
he  had  purchased,  and  not  from  any  fraud  in  the  seller.  Parldnson 
V.  Lee,  2  East's  R.  314.  If  a  ship  is  sold  with  all  faulU,  the  aeHer 
is  not  liable  to  an  action  in  respect  of  latent  defects  which  he  knew 
of  without  disclosing  at  the  time  of  sale,  unless  he  used  some  artifice 
to  disguise  them,  and  prevent  their  being  discovered  by  the  pur- 
chaser. Baghhole  v.  Walters,  3  Campb.  154.  See  Meyer  v.  Everth, 
4  Campb  22,  where  it  was  holden  that  on  a  sale  of  goods,  if  the 
sale-note  do  not  contain  a  stipulation  that  the  goods  are  equal  to  a 
sample,  parol  evidence  is  inadmissible  to  make  such  stipulation  part 
of  the  contract ;  but  it  may  be  shewn  that  at  the  time  of  the  sale  a 
sample  was  fraudulently  exhibited  to  deceive  the  buyers,  whereby 
the  plaintiff  had  been  induced  to  purchase  the  commodity,  which 
turned  out  of  greatly  inferior  quality  and  value ;  provided  tiie  plain- 
tiff  has  declared  for  a  deceitful  representation,  and  not  merely  on  the 
contract  as  containing  the  stipulation.  See  also  Gardiner  v.  Gray, 
4  Campb.  144.  If  a  representation  be  made  before  a  sale,  of  the 
quality  of  the  thing  sold,  with  fiiU  opportunity  for  the  purchaser  to 
inspect  and  examine  the  truth  of  the  representation,  and  a  contract 
of  sale  be  afterwards  reduced  into  writing,  in  which  that  representa- 
tion is  not  embodied,  no  action  for  a  deceit  lies  against  the  vendor  on 
the  ground  that  the  article  sold  is  not  answerable  to  that  representa- 
tion, whether  the  vendor  knew  of  the  defects,  or  not.  Pickering  v, 
Dowson,  4  Taunt.  779. 
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that  there  must  either  be  an  express  warranty  of  soundness 
or  fraud  in  the  seller,  in  order  to  maintain  the  action. 

The  advantage  arising  to  the  buyer,  from  an  express  war- 
ranty of  soundness,  is  this,  that  such  warranty  extends  to 
eyer^  kind  of  soundess,  known  and  unknown  to  the  seller ; 
and  if  the  warranty  be  false,  the  buyer  has  a  remedy  agiainst 
the  seller,  to  recover  a  compensation  in  damages.  ^^  To  be 
sold,  a  black  gelding,  five  years  old;  has  been  constantly 
driven  in  the  plough — ^warranted,''  it  was  holden  ■^,  that  the 
warranty  applied  to  soundness  only.  Received  of  B.  £ — 
for  a  grey  four-year  old  colt  warranted  sound ;  it  was  holden^, 
that  tke  warranty  was  confined  to  soundness  only,  and  that 
the  preceding  statement,  as  to  the  age,  was  matter  of  de- 
scription oi^,  for  which  the  party  is  not  answerable,  unless 
it  be  shewn  to  be  false  within  his  knowledge.  Roaring  is  a 
malady  which  renders  a  horse  less  serviceable  for  a  perma- 
nency, and  therefore  an  unsoundness  p.  A  nerved  horse  is 
unsound  <i :  so  is  a  chest-foundered  ^  So  if  the  hop^  has  a 
bone  spavin  in  the  hock  *•  But  crib-biting  is  not  an  unsound- 
ness ^  within  a  general  warranty.  Mere  badness  of  shape  ", 
though  rendering  the  horse  incapable  of  work,  is  not  un- 
soundness. A  temporary  lameness  renderii^  a  horse  less  fit 
for  present  service  at  the  time  of  sale,  is  a  breach  of  a  war- 
ranty of  soundness ;  and  it  will  be  no  defence  that  he  after- 
wards recovered  '.  So  if  a  horse  has,  at  the  time  of  sale,  a 
cough,  although  that  may  either  oe  temporary  or  may  prove 
mortal,  he  is  unsound  t.  Some  spUnts  cause  lameness,  others 
do  not^  and  the  consequences  of  a  splint  are  not  apparent  at 
the  time,  like  the  loss  of  an  eye  or  any  visible  blemish  or  de- 
fect, to  a  common  observer.  In  an  action  upon  a  warranty, 
in  which  the  defendant  warranted  the  horse  to  be  sound, 
wind  and  limb,  ^^  at  this  time ;''  that  is,  at  the  time  of  the 
warranty  made.  The  jury  found  a  verdict  for  plaintiff.  The 
judge  requested  the  jury  to  tell  him,  whether  the  horse  was 
sound ;  or  if  they  beueved  him  to  be  unsound,  whether  that 
unsoundness  arose  from  the  splint,  the  existence  of  which 
was  known  to  the  plaintiff  at  the  time  of  the  sale.    The  jury, 

n  Richardson  ▼.  Brown,  1  Bingfa.  344.  t  Broennenburg  ▼.  Haycock,   Holt'g 

o  Budd  ?.  Fairmaner,  8  Bingb.  48.  N.  P.  C.  630. 

p  Onslow  ▼.Eames,  2Stark.N.P.C.31.  u  Dickinson  v.  Follett,  1  Moody  k  R. 

But  see  Bassett  v.  CoUis,  2  Campb.  2»9.  Aldenon,  J. 

523.  z  Elton  t.  Broken,  4  Campb.  281. 

q  Best  ▼.  Osborne,  Ry.  k  Mo.  290.  Lord  Ellenborough,  C.  J. 

Best,  C.  J.  y  S.  P.  per  C.  J.  in  S.  C.  and  per  Best, 

T  Atterbury    t.    Fairmanner,    8    B,  C.  J.C.B.  inLiddazd  v.Kain,Midd. 

Moor«,  32.  Sittings,  after  £.  T.  6  G.  4. 
a  Watson  ▼.  Denton,  7  C.  kF.  85. 
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in  answer^  Mtid,  that  altlioiigh  tiie  hone  exhibited  no  symp- 
toms of  lamenes$  at  the  time  when  the  oontract  was  made,  he 
had  then  upon  him  the  seeds  of  unsoundness  arising  firom 
the  splint.  The  court,  on  motion  for  new  trial '^  sustained 
the  verdict,  thinking  that,  by  the  terms  of  the  warranty,  the 
parties  meant  that  diis  was  not  a  splint  at  that  time  which 
would  be  the  cause  of  future  lameness,  and  that  the  jury  had 
found  that  it  was;  and,  consequently,  the  warranty  was 
broken.  As  soon  as  the  unsoimdness  is  discovered,  the  buyer 
should  immediately  tender  the  horse  to  the  seller* ;  and  il  he 
refuses  to  take  him  back,  sell  the  horse  as  soon  as  possible 
for  the  best  price  that  can  be  procured ;  for  the  purdias^  is 
entitled  to  recover  for  the  keep  of  the  horse  for  such  time 
only  as  would  be  required  to  resell  the  horse  to  the  best  ad- 
vantage^. 

The  ancient  method  of  declaring  in  cases  of  warranty,  was 
in  tort  (8)  on  the  warranty  broken  ;  but  of  late  years  it  has 
been  found  more  convement  to  declare  in  assumpsit.  The 
propriety  of  the  modem  practice,  which  has  prevailed  ge- 
nerally for  many  years,  was  established  in  the  case  of  Stuart 
V.  WUkinSf  Doug.  18.  If  a  horse  be  warranted  sound,  but 
prove  unsound,  and  the  buyer  offers  to  return  him  to  the 
seller,  who  refuses  to  receive  him,  the  buyer  may,  notwith- 
standing such  refusal,  maintain  an  action  against  the  seller 
for  a  breach  of  the  warranty,  if  he  can  prove  that  the  horse 
was  unsound  at  the  time  of  warranty  (9).    This  was  decided 

%  Maigetton  t.  Wright,  8  Bingh.  454.  436,  per  LKtkdile,  J.  cited  by  Den- 
a  Cuwell  V.  Coare,  1  Taunt  R.  567.  man,  C.  J.  in  Chegtennan  t.  Lamb, 
b  Mc  Kenzie  v.  Hancock,  Ry.  and  M.        2  Ad.  &  Ell.  13S. 


(8)  In  this  form  of  dedaratioii  the  scienter  need,  not  be  charged, 
or,  if  charged,  need  not  be  provedi  WiUiamion  ▼.  AlUson,  2  Eastr 
446. 

(9)  *'  I  take  it  to  be  dear  law,  that  if  a  person  porchases  a  horse 
which  is  warranted,  and  it  afterwards  tarns  out  that  the  horse  was 
unsound  at  the  time  of  the  warranty,  the  buyer  may,  if  he  pleases, 
keep  the  horse  and  bring  an  action  on  the  warranty,  in  whidi  he 
will  have  a  right  to  recover  the  difference  between  the  valae  of  a 
sound  horse  and  one  with  such  defects  as  existed  at  the  time  of  the 
warranty ;  or  he  may  return  the  horse,  and  bring  an  action  to  recover 
the  full  money  paid  * ;  but  in  the  latter  case,  the  seller  has  a  right  to- 
expect  that  the  horse  shall  be  returned  to  him  in  the  same  state  he 
was  when  sold,  and  not  by  any  means  diminished  in  valoe ;  for  if  a 
person  keeps  a  warranted  article  for  any  length  of  time  after  disco- 
vering its  defects,  and,  when  he  returns  it,  it  is  in  a  worse  state  than 

•  Csswell  T.  Coare,  1  Taunt.  R.  566.  S.  P. 
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in  fielder  ▼•  Starlan,  1  H.  BL  17*  (recognized  in  PaieehaU  v. 
TVanier,  3  Ad.  &  EIL  103.  4  Nev.  &  Man.  649.)  where  the 


it  wcyold  hare  been  if  retamed  immediately  after  such  disecyvery,  I 
think  the  party  can  hare  no  defence  to  an  action  for  the  price  of  the 
article^  on  the  gronnd  of  non-complianoe  with  the  warranty;  but 
most  be  left  to  hia  action  on  the  warranty  to  recover  the  difierence 
in  the  value  fd  the  article  warranted,  and  its  valne  whei^old."  Per 
Lord  Eldon,  C.  J.  C.  B.  in  Curiia  ▼.  Hmmay,  3  £q».  N.  P.  C.  83* 
The  foregoing  extract  from  Ld.  Eldon's  opinion  was  cited  by  Ld* 
Tenterden  ddUvering  the  judgment  of  the  court  in  Street  v.  Bky, 
2  B.  &  Ad.  461.  with  these  remarks :  "  It  is  extremely  difficult,  in- 
deed impossible,  to  reconcile  this  doctrine  with  those  cases  in  which 
it  has  been  holden,  that  when  the  property  in  the  specific  chattel  has 
passed  to  the  vendee  and  the  price  1ms  been  paid,  he  has  no  right, 
upon  the  breach  of  the  warranty,  to  return  the  article  and  revest  the 
property  in  the  vendor,  and  recover  the  price  as  money  paid  on  a 
consideration  which  has  failed,  but  must  sue  upon  the  warranty, 
unless  there  has  been  a  condition  in  the  contract  authorizing  the  re- 
turn, or  the  vendor  has  received  back  the  chattel,  and  thereby  con- 
sented to  rescind  the  contract,  or  has  been  guilty  of  a  fraud,  which 
destroys  the  contract  altogether."  The  case  of  Street  v.  Blay,  2  B. 
&  Ad.  456.  was  this :  The  plaintifr»  on  the  2d  of  February,  sold  a 
horse  to  the  defendant  for  43/.,  with  a  warranty  of  soundness.  The 
defendant  took  the  horse,  and  on  the  same  day  sold  it  to  Bailey  for 
45/.  Bailey,  on  the  following  day,  parted  with  it  in  exchange  to 
Osborne ;  and  Osborne  in  two  or  three  days  afterwards  sold  it  to  the 
defendant  for  30/.  No  vrarranty  iras  given  on  any  of  the  three  laat 
sales.  The  horse  was  unsound  at  the  time  of  the  first  sale ;  and  on 
the  9th  of  February  the  defendant  offered  to  return  it  to  the  plaintiff, 
who  refused  to  accept  it.  The  plaintiff  brought  an  action  against 
the  defendant  for  the  price ;  it  was  holden,  that  supposing  it  might 
have  been  competent  fer  the  defendant  to  return  the  horse  after 
having  accepted  it  and  taken  it  into  his  possession,  if  he  had  never 
parted  with  it  to  another,  at  all  events  he  could  not  do  so  after  a 
resale  at  a  profit ;  the  defendant,  however,  was  entitled  to  give  the 
breach  of  warranty  in  evidence  in  mitigation  of  damages. 

Where  an  artist  exhibits  specimens  of  his  art  and  skill  as  a  painter, 
and  affixes  a  certain  price  to  them,  if  a  person  is  induced  to  order  a 
picture  from  an  approbation  of  such  specimens,  and  the  execution  of 
it,  when  delivered,  is  inferior  to  the  specimen  exhibited,  he  may 
refuse  to  receive  it,  or  having  received  it  he  may  return  it,  as  not 
being  conformable  to  that  performance  which  the  painter  undertook 
to  execute ;  but  if  he  means  to  avail  himself  of  that  objection,  he 
must  return  the  picture;  he  must  rescind  the  contract  totally. 
Having  received  the  article  under  a  specific  contract,  he  must  either 
abide  by  it,  or  rescind  It  m  toto  by  returning  the  thing  sold ;  but  he 
cannot  keep  the  artide  received  under  such  a  specific  contract,  and 
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buyer  bad  kept  the  bone  eight  months,  without  giving  any 
notice  of  the  unsoundness,  before  be  made  an  offer  to  return 
him.  Lord  Loughborough,  C.  J.  said,  ^'that  no  length  of 
time  elapsed  after  the  sale.would  alter  the  nature  of  a  con- 
tract  originally  false*  Neither  is  notice  necessary  to  be  given. 
Though  the  not  giving  notice  will  be  a  strong  presumption 
against  the  buyer,  that  the  horse  at  the  time  of  sale  had  not 
the  defect  complained  of,  and  will  make  the  proof  on  bis  part 
much  mol^  difficult/'  But  where  there  is  an  agreement  to 
take  a  horse  back  ^  if  on  trial  he  sball  be  found  fkalty,  diough 
it  is  accompanied  with  an  express  warranty,  yet  it  is  incum- 
bent on  the  purchaser,  if  he  discovers  any  fault,  to  use  due 
diligence  in  returning  the  horse ;  for  a  trial  means  a  reason- 
able trial.  And  it  is  expedient  in  all  cases  to  give  notice  as 
early  as  possible  of  the  unsoundness  or  defects  complained 
of.  A  horse  was  sold  at  a  public  auction  <^,  warranted  six 
years  old  and  sounds  and  one  of  the  conditions  (10)  of  sale 

c  Adam  ▼.  Ricfaaids,  2  H.  Bl.  573.  d  BachanAn  t.  Parnshaw^S  T.  R.  745. 


for  a  certain  price,  and  pay  for  it  at  a  less  price  than  that  charged  by 
the  contract.  Per  Lawrence,  J.  in  Grimaldi  v.  White,  4  Eep.  N.  P.  C. 
95.  "  Where  a  contract  is  to  be  rescinded  at  all,  it  most  be  re- 
scinded tn  toto,  and  the  parties  put  in  statu  quo"  Per  Lord  £31en- 
borough,  C.  J.  in  Hunt  v.  8iik,  5  East,  452.  Bat  where  an  action 
was  brought  for  the  price  of  cinq-foin  seed  sold  by  the  plaintiff  to 
the  defendant  at  so  mnch  per  quarter,  and  warranted  to  be  good 
new  growing  seed ;  the  defence  was  that  it  did  not  correspond  with 
the  warranty.  It  was  proved  that  soon  after  the  sale  the  seed  bad 
been  examined  and  tasted  by  a  person  of  skiU.  who  declared  it  not  to 
be  good  growing  seed;  the  defendant,  howev^,  did  not  oommn- 
nicate  this  to  the  plaintiff,  or  return  the  seed,  and  afterwards  sowed 
part  and  sold  residue,  which  was  not  paid  for,  and  purdiaser  declared 
be  would  not  pay  for  it,  becaose  it  had  proved  wholly  unproductive. 
It  was  bolden,  that  the  defendant  was  not  bound  to  return' the  seed 
without  using  it,  and  that  by  keeping  it  he  had  not  precluded  hiinsdf 
from  insisting  on  the  breach  of  warranty  as  a  defence  to  the  action, 
and  the  .jury  having  found  for  the  defendant  on  this  point,  and  there 
not  being  any  evidence  to  shew  that  the  seed  was  of  any  value, 
the  court  of  B.  R.  refused  to  disturb  the  verdict.  Poulton  v.  Lottie 
more,  9  B.  and  C.  259.  But  if  a  party  be  induced  to  purchase  an 
article  by  fraudulent  misrepresentation  of  the  seller,  and  after  disco- 
vering the  fraud  continue  to  deal  with  the  article  as  his  own,  he  can- 
not recover  back  the  money  from  the  seller.  Campbell  v.  Flemag, 
1  Ad.  &  £11.  40. 

(10)  In  Memard  v.  Aldridge,  3  Esp.  N.  P.  C.  271.  it  was  proved, 
that  the  conditios  of  sale  were  contained  in  a  printed  paper  pasted 
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was^  ^  that  ihe  poichaBer  of-  any  horse  warranted  sound,  who 
should  conceive  the  same  to  be  unsound,  should  return  him 
within  two  days;  otherwise  he  should  be  deemed  sound/' 
Ten  days  after  the  sale,  the  plaintiff  discovered  that  the  horse 
was  twelve  y^ars  old,  and  offered  to  return  him,  but  the  de- 
fendant refused  to  receive  him,  and  thereupon  plaintiff  sold 
the  horse,  and  brought  an  action  on  the  warranty  against  the 
seller.  It  was  proved,  that  the  horse  was  twelve  years  old* 
The  jury  were  of  opinion  that  the  plaintiff,  by  not  returning 
the  horse  sooner,  had  made  him  his  own^  and  gave  a  verdict 
for  the  defendant;  but  the  court  set  aside  the  verdict,  and 
Lord  Kenyon,  C.  J.  observed,  ^'  that  the  question  turned  on 
the  condition  of  sale,  which,  in  his  opinion,  ought  to  be  con- 
fined solely  to  the  circumstance  of  unsoundness ;  that  there 
was  good  sense  in  making  such  a  condition  at  a  public  sale ; 
because,  notwithstanding  all  the  care  that  could  be  taken, 
many  accidents  might  luippen  to  the  horse  between  the  time 
of  sale  and  the  time  when  the  horse  might  be  returned,  if 
no  time  were  limited.  But  the  circumstance  of  the  age  of 
the  horse  was  not  open  to  the  same  difficulty/'  The  vendor 
of  a  horse,  who  makes  a  contract  of  sale  on  a  Sunday,  but 
not  in  the  exercise  of  his  ordinary  calling,  may  recover  ^ 
The  defendant  was  the  proprietor  of  a  stt^e-coach,  and  a  horse 
dealer.  The  plaintiff's  son  was  travelling  on  a  Sunday  in 
defendant's  coach,  and  while  the  horses  Vere  changing,  made 
a  verbal  bargain  for  the  horse  in  question  for  the  price  of 
thirty-nine  guineas;  the  defendant  warranted  the  horse  to 
be  sound,  and  not  more  than  seven  vears  old.  The  horse 
was  delivered  to  the  plaintiff  on  the  following  Tuesday,  and 
the  price  then  paid ;  there  was  not  any  evidence  to  shew  that 
the  plaintiff  or  his  son  knew  at  the  time  when  he  made  the 
bargain  that  defendant  was  a  horse-dealer.  An  action  having 
been  brought  for  a  breach  of  the  warranty ;  it  was  objected, 
that  the  bai^n  having  been  made  on  a  Sunday,  was  void 

e  Drurj  ▼«  Defontaine,  1  Taunt.  131.    But  we  Smith  ▼.  Sparrow,  4  Singh.  84. 


up  under  the  auctioneer's  box,  and  that  the  auctioneer  at  the  time 
of  the  sale  had  announced  that  the  conditions  of  sale  were  as  usual. 
Lord  Kenyon,  C.J.  held  that  this  was  a  sufficient  notice  to  all  per- 
sons who  came  to  the  sale  of  the  conditions  under  which  the  horses 
were  sold ;  and  he  compared  it  to  the  case  of  carriers,  who  adver- 
tised that  they  would  not  be  liable  for  goods  lost  above  a  certain  value, 
unless  entered  as  such ;  in  which  case  the  posting  up  of  a  bill  in  the 
coach-office  to  that  effect,  had  been  holden  to  be  sufficient  notice. 
See  Bywater  v.  Richarditm,  1  Ad.  &  Ell.  508.  3  Nev.  &  Man.  748. 

VOL.  I.  2  U 
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within  Stat  29  Car.  2.  c.  7-  &•  S-  But  it  was  holden',  tbat 
there  was  not  any  complete  contract  on  tbeSunday^as  it  then 
rested  in  parol,  nor  until  the  Tuesday  when  the  horse  was 
delivered  to  and  accepted  by  the  plaintiff.  But  assuming 
the  contract  to  be  complete  on  the  Sunday,  as  the  purchaser 
had  no  knowledge  of  the  hct  that  the  yendor  was  exercising 
his  ordinary  calUng,  he  might  recover.  Where  a  horse  is  sold 
with  a  warranty  of  soundness  ^,  for  a  certain  sum,  part  of 
which  is  paid  at  the  time  of  sale,  if  the  horse  prove  unsound^ 
and  the  sum  paid  be  equal  to  the  value  of  the  hcHve,  die  seller 
cannot  recover  the  remainder  (11).  Plaintiff  sold  the  defien- 
dant  a  horse  with  a  warranty  of  soundness;  the  defendant 

£ve  the  plaintiff  a  biU  of  exchange  for  the  price:  the  defen- 
nt  discovering  the  horse  to  be  unsound,  tendered  him  to  the 
Plaintiff,  but  he  refused  to  take  it  badk  again.  An  action 
aving  been  brought  by  the  plaintiff  against  the  defendant  on 
the  bill,  the  defendant  proved,  that  the  plaintiff,  at  the  time  ^ 
sale,  knew  thdt  the  horse  was  unsound.  It  was  holdeni>,  that 
the  plaintiff  coidd  not  recover;  for  it  was  clearly  a  fraud,  and 
a  person  cannot  recover  the  price  of  goods  sold  under  a  fraud. 
Where  the  contract  of  warranty  is  still  open,  it  is  essentially 
necessary  that  the  plaintiff  should  dedare^  in  a  special  action 
on  the  case^,  founded  on  the  warranty,  and  not  merely  in  an 
action  for  money  had  and  reoeired,  to  recover  the  price  of  the 
horse  (12).  In  an  action  for  money  had  and  received^,  to  re- 
cover back  the  price  of  a  horse,  sold  as  a  sound  horse,  and 
which  proved  to  be  unsound,  it  appeared  in  evidence,  that 

f  Bloziome  v.  Williams,  8  B.  and  C.  i   Poverv.  WdU,  Cowp.  818.  noug. 

232.  24,  n.  S.  C.    Weston  v.  Downey 

g  Xing  ▼.  Boiton,  Middlesex  Sittings  Doug.  23.  and  ante,  p.  101. 

after  E.  T.  1789.    Kenyon,  C.  J.  7  k  Pajne  ▼.  Whale,  7  East,  274.Tecog- 

East,  48 1 .  n.  nized  in  Street  v.  Blay,  2  B.  and  Ad. 

h  Lewis  ▼.  CosgntTe,  2  Taunt.  2.  462. 


(11)  In  cases  of  this  kind,  it  will  be  advisable  for  the  defendant 
to  give  the  plaintiff  previous  notice  of  the  intended  defence,  in  order 
that  he  may  be  prepared  to  meet  it.  But,  where  the  som  to  be 
paid  by  the  defendant  is  not  ascertained  by  the  terms  of  the  ag^ree- 
ment,  and  the  plaintiff  declares  on  a  qwmtum  meruit,  it  is  compe- 
tent to  the  defendant,  even  without  notice  to  the  plaintiff,  to  prove 
that  the  thing  sold  was  not  worth  so  much  as  the  plaintiff  claims. 
And  if  it  appear,  that  the  plaintiff  has  been  paid  on  account  as  much 
as  the  thing  was  worth,  he  cannot  recover.  Basten  v.  Butter,  7 
East,  479. 

(12)  In  what  cases  the  plaintiff  may  dedare  for  money  had  and 
received,  see  Totoers  v.  Barrett,  1  T.  R.  133,  and  ante,  p.  102. 
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there  had  been  a  warranty  of  soundness  at  the  tune  of  the 
original  contract  of  sale:  but  in  a  subsequent  conyersation, 
when  the ,  plaintiff  objected  that  the  horse  was  unsound,  the 
defendant  said,  that  if  the  horse  were  unsound  he  would  take 
it  again,  and  return  the  money.  It  was  contended,  on  the 
authori^  of  Power  v.  WeUs,  and  Weston  v.  Dowries,  that  the 
action  for  money  had  and  received  would  not  lie;  because 
this  was  no  other  than  a  mode  of  trying  the  warranty,  which 
could  be  by  a  special  action  on  the  case  only:  and  of  this  opi- 
nion were  the  court;  Lord  EUenborough,  C.  J.  (who  delivered 
that  opinion,)  observing  ^'  that  the  subsequent  conversation 
was  not  to  be  considered  as  an  abandonment  of  the  original 
warranty,  the  performance  of  which  the  defendant  still  in- 
sisted on;  but  rather  as  a  declaration,  that,  if  the  warranty 
were  shewn  to  be  broken,  he  would  do  that  which  is  usually 
done  in  such  cases,  take  back  the  horse  and  repay  the  money. 
Then,  where  any  question  on  the  warranty  remains  to  be  dis- 
cussed, it  ought  to  be  so  in  a  shape  to  give  the  other  party 
notice  of  it,  namely,  in  an  action  on  the  warranty/^  ^^  A 
warranty  by  one  not  intrusted  to  sell,  but  merely  to  deliver 
the  article,  and  bring  back  the  price,  does  not  bind  the  prin- 
dpal%  without  shewing  an  express  authority  to  warrant  given 
by  the  latter.*' 

It  is'  usual  to  insert  the  warranty  in  the  receipt  for  the 
price  of  the  horse:  in  such  case^  the  receipt,  if  duly  stamped 
with  a  receipt  stamp,  will  be  evidence  of  the  warranty.  It 
does  not  reouire  an  agreement  stamp'.  And  if,  on  the  &ce 
of  such  receipt,  it  appear  that  money  was  the  consideration 
paid  for  the  horse,  it  will  not  be  competent  to  the  defendant 
to  prove  a  different  consideration,  in  order  to  take  advantage 
of  a  variance,  as  will  appear  by  the  following  case:  The  plain- 
tiff declared  in  assurnpsitffy  that  in  consideration  that  the 
plaintiff  had  bought  of  the  defendant  a  horse  for  so  much 
money,  the  defendant  warranted  the  horse  to  be  sound.      In 

Eroof  of  the  plaintiff's  case,  a  receipt,  which  had  been  given 
y  the  defendant,  was  produced,  purporting  to  be  a  receipt 
of  so  much  money  for  a  horse  warranted  sound.  On  cross- 
examination  of  the  witness  who  produced  the  receipt,  it  ap- 
peared, that  the  plaintiff  had  given  a  mare  as  well  as  a  sum 
of  money  in  exchange  for  defendant's  horse.  It  was  objected 
that  there  was  a  variance;  but  Graham,  B.  was  of  a  different 

e  Per  Bayley,  B.  Woodin  ▼.  Burford,    g  Brown  v.  Fry,  Devon.  Sumin.  Ass. 

4  Tyrw.  265. 2  Cr.  &  M.  392.  1809.  MS. 

f  Skrine  v.  Elmore,  2  Campb.  407. 
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ofMnion^  obsening,  diat  ihe  receipt  admitted  that  the  defen- 
dant had  taken  the  mare  as  money.    So  where  the  declaration 
stated^  that  in  consideration  that  the  plaintiff  would  buy  of 
the  defendant  a  horse  for  31/.  109.,  to  be  paid  by  the  plaintiff 
to  the  defendant,  the  defendant  promised  that  the  horse  was 
sound;  and  that  the  plaintiff  did  buy  of  the  defendant  the 
horse  for  that  price,  and  did  pay  to  the  defendant  the  said 
31/.  lOs.j  and  then  alleged  as  a  breach  that  the  horse  was 
imsound;  it  appeared  in  the  proof,  that  the  defendant  agreed 
to  dispose  of  his  horse,  which  he  warranted  sound,  to  the 
plaintiff,  for  thirty  guineas,  but  agreed,  at  the  same  time, 
that  if  the  plaintiff  would  take  the  horse  at  that  value,  he, 
the  defendant,  would  purchase  of  the  plaintiff's  brother  ano- 
ther horse  for  fourteen  guineas,  and  that  the  difference  only 
should  be  paid  to  the  defendant.    The  witness  described  it 
as  one  deal  between  the  parties,  and  that,  but  for  the  latter 
consideration,  he  did  not  beUeve  that  the  bamdn  would  have 
been  made.    It  was  therefore  objected,  that  uie  proof  varied 
from  the  contract  as  laid,  and  shewed  rather  a  contract  for  the 
exchange  of  horses,  paying  the  difference  only  in  money, 
than  an  entire  money  payment  for  the  horse  in  question. 
But  the  court  overruled  the  objection,  Ld.  Ellenborough,  C. 
J.  observing,  that  the  parties  agreed  to  consider  the  brother's 
horse  as  fourteen  guineas,  in  their  mode  of  reckoning  the 
payment  for  the  de^ndant's  horse;  but  still  the  consideration 
for  the  latter  was  thirty  guineas,  and  the  defendant  received 
thirty  guineas  in  money  and  value.    But  where  declaration  in 
assumpsit  stated,  that  the  defendant  warranted  a  horse  to  be 
sound,  and  the  proof  was  that  the  defendant  warrranted  the 
horse  to  be  sound  everywhere  except  a  kick  on  the  kg';  it 
was  holden,  that  this  was  a  qualified,  and  not  a  general  war- 
ranty, and  consequently  that  there  was  a  variance.    As  to  the 
competency  of  a  former  vendor,  with  warranty,  to  prove 
souiulness,  see  Biss  v.  Mountain^  1  Mo.  &  Rob.  302.    Stat  3 
&4  W  4.  c.  42.  s.  26.  Burgee  v.  CuihiOy  I  Mo.  &  Rob.  315. 

h  Hands  T.  Burton,  9  East,  349.  i  Jones  ▼.  Cowley,  4  B.  and  C.  446. 
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II.  Of  the  modem  Action  on  the  Ca8$  grounded  on  Jraudu- 
lent  Misrepresentations  by  Persons  not  Parties  to  the 
Contract. 

Where  a  person^  with  a  design  to  deceive  and  defraud 
another,  makes  a  false  representation  of  a  matter  inquired  of 
him,  in  consequence  of  which  the  person  to  whom  the  repre- 
sentation is  made  enters  into  a  contract,  and  thereby  sustains 
an  injury^  an  action  on  the  case^  in  the  nature  of  deceit,  wiU 
lie  at  the  suit  of  the  party  injured,  against  the  party  making 
the  fraudulent  misrepresentation,  although  a  stranger  to  the 
contract,  from  the  entering  into  which  the  plaintiff  was  dam- 
nified (13).  This  was  for  the  first  time  decided  in  the  case 
of  Pasley  and  another  v.  Freeman,  H.  T.  1789,  3  T.  R.  51, 
which  came  before  the  court  on  a  motion  in  arrest  of  judg- 
ment on  the  third  count  of  the  declaration.  That  count 
stated,  '^  that  the  defendant,  intending  to  deceive  and  defraud 
the  plaintiffs,  did  wrongfully  and  deceitfully  encourage  and 
persuade  them  to  sell  and  deliver  certain  goods  to  one  Falch, 
upon  credit,  and  for  that  purpose  did  falsely,  deceitfully,  and 
fntudulently  assert,  that  Falch  was  a  person  safely  to  be 
trusted,  &c.  whereas  in  truth,  Falch  was  not  a  person  safely 
to  be  trusted,  and  the  defendant  well  knew  the  same,  &c. 
The  question  was,  whether,  admitting  all  the  facts  as  stated 
to  be  true,  the  action  could  be  maintained.  Lord  Kenyon, 
C.  J.,  Ashhurst  and  Buller,  Js.  were  of  opinion,  that  it  might 
be  maintained,  Grose,  J.  was  of  opinion,  that  it  was  not  main- 
tainable. 

In  cases  of  this  kind  it  is  not  necessary  that  the  defendant 
should  have  derived  any  advantage  from  the  deceit^ ;  or  that 
he  should  have  colluded  with  the  person  who  did  derive  the 
advantage ;  but  there  must  be  fraud  (14)  in  the  defendant,  in 

i  Pasley  v.  Freeman,  3  T.  R.  51.  and  per  Kenyon,  C.  J.  in  Eyre  v.  Dunsford, 

1  East,  328,  9. 


(13)  The  old  cases  were  confined  to  fraudulent  assertions  by  one 
of  the  contracting  parties,  (as  was  justly  observed  by  Grose  J.  in  his 
elaborate  argument  in  Pasley  v.  Freeman,  3  T.  R.  53.)  and  proceeded 
upon  the  breach  of  a  promise,  either  express  or  implied,  that  the  huct 
misrepresented  was  true,  and  in  these  respects  they  differ  from  Pasley 
v.  Freeman,  and  subsequent  cases  decided  on  the  authority  of  that 
case.  See  Lord  Eldon's  remarks  on  this  case  in  6  Vesey,  182,  and 
in  3  Ves.  and  Beames,  110. 

(14)  "  By  fraud,  1  understand  an  intention  to  deceive ;  whether 
it  be  from  any  expectation  of  advantage  to  the  party  himself,  or  from 
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order  to  support  the  action^ ;  for  in  a  case  where  thefe  was 
not  any  fraud  or  dec«t  in  tbe  party  making  the  lepresenta- 
tion^  although  he  had  incautiously  asserted  that  to  be  within 
his  own  knowledge^^  which  in  stnctness  he  coxdd  not  he  said 
to  haye  known,  hut  had  reasonable  and  probable  cause  only 
to  beUeye ;  it  was  holden  by  Grose,  Lawrence,  and  Le  Blanc, 
Js.,  that  the  action  was  not  maintainable.    But  Kenyon,  C.  J. 
was  of  a  different  opinion.    The  defendant  haying  had  a  cre- 
dit lodged  with  him  by  a  foreign  house%  in  &your  of  one  T. 
to  a  certain  amount,  upon  an  express  stipulation,  that  there 
should  be  preyiously  lodged  in  the  defendant's  hands  goods 
to  treble  the  amomit,  and  haying  been  applied  to,  by  the 
plaintifis,  for  information  respecting  the  responsibility  of  T., 
answered,  that  he  (defendant)  did  not  know  any  thing  of  T^ 
except  what  he  had  learned  from  his  correspondent,  but  that 
he  had  a  credit  lodged  with  him  to  a  certain  amount  by  a  re- 
spectable house,  which  he  held  at  the  disposal  of  T.  (omit- 
ting to  mention  the  stipulation  on  which  the  foreign  house 
had  giyen  T.  credit,)  and  that,  upon  a  yiew  of  all  the  circum- 
stances which  had  come  to  die  defendant's  knowledge,  the 
plaintiffs  might  execute  T.'s  order  with  safety  (yiz.  an  order 
for  the  sale  and  deliyeij   of  goods  upon  credit).    It  was 
holden  that,  on  the  part  of  the  defendant,  there  was  a  material 
suppression  of  the  truth,  and  eyidence  sufficient  for  the  jury 
to  find  fraud  which  was  the  gist  of  this  action  ;  although  at 
the  time  when  the  defendant  made  the  representation,  he 
added,  that  he  gaye  the  adyice  without  prejudice  to  himself. 
It  is  not  necessary  for  the  plaintiff  to  shew  that  the  false 
statement    of   the    defendant    was    accompanied    with   an 
intention  to  injure  the  plaintifP'.     Pl^ntiff  being  about  to 
furnish    defendant's   son   with    goods    on    credit,   inquired 
of  the    defendant,    by    letter,'   whether    his    son  had,  as 
he    asserted,  j£300   of  his    own  property;   the    defendant 

k  Tapp  T.  Lee,  3  Boi.  and  Pul.  367,    m  Eyre  and  anoUier  t.  Dnnsford,  6.R. 

reco^izedby  Park,  J.  7  fiingh.  107.        H.  41  6.  3.  I  East,  318. 
1  Haycraftv.  Creasy,  2  East,  92.  n  Poster  v.  Charles,  7  Bingb.  105. 


ill  will  towards  the  other,  is  immaterial.''  Per  Le  Blanc,  J.  in  Hofi' 
crafty.  Creasy,  2  East's  R.  108.  "Fraud  may  consist  as  well  in 
the  suppression  of  what  is  true,  as  in  the  representation  of  what  is 
false."  Per  Chamhre*  J.  3  Bos.  and  Pol.  371.  "  Fraud  and  false- 
hood must  concur  to  sustain  this  action.''  Per  Gihbs*  C.  J.,  Ashim  t. 
White.  Holt's  N.  P.  C.  387.  But  as  respects  fraud,  fraud  in  law  is 
sufficient.  "  It  is  fraud  in  law,  if  a  party  makes  representation^  which 
he  knows  tp  be  false,  although  the  motive  from  which  the  representa- 
tions proceeded  may  not  have  been  bad."  Tindal  C  J.  7  Bbgh.  107. 
See  also  Foster  v.  Charles,  6  Bingh.  396.  7  Bingh.  105. 
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answered  that  he  had,  the  fact  being  that  defendant  had  lent 
his  son  300/.  on  his  promissory  note,  payable  with  interest  on 
demand,  and  had  received  interest  on  uie  note.  The  son  hav- 
ing afterwards  become  insolvent,  it  was  holden^,  that  this  was 
a  misrepresentation  for  which  the  defendant  was  liable  in 
damages ;  for  the  statement  being  false  within  the  defendant's 
knowledge,  fraud  might  be  inferred.  The  making  a  represen- 
tation, which  a  party  knows  to  be  imtrue,  and  which  is  calcu- 
lated, from  the  mode  in  which  it  is  made,  to  induce  another  to 
act  on  the  faith  of  it  so  that  he  may  incur  damage  is  a  fraud 
In  law.  Hence  where  a  bill  was  presented  for  acceptance  at 
the  office  of  the  drawee,  when  he  was  absent,  and  A.  who  lived 
in  the  same  house  with  the  drawee,  being  assured  by  one  of 
the  payees  that  the  bill  was  perfectly  regular,  was  induced  to 
write  on  the  bill  an  acceptance  as  by  the  procuration  of  the 
drawee,  believing  that  the  acceptance  would  be  sanctioned,  and 
the  bill  paid  bv  the  drawee.  But  the  bill  was  dishonoured 
when  due.  The  indorsee,  having  sued  the  drawee,  was  non- 
suited on  the  above  facts;  the  indorsee  then  brought  an  action 
against  A.  for  falsely,  fraudulently,  and  deceitfully  represent- 
ing that  he  was  authorised  to  accept  by  procuration ;  and  al- 
though the  jury  ne|;atiyed  fraud  in  fact,  yet  it  was  holdenP, 
that  A.  was  liable,  for  there  was  a  fraud  in  law. 

In  the  foregoing  case,  there  was  a  direct  assertion  of  that^ 
which  the  derendsmt  knew  to  be  untrue ;  but  where  the  party 
making  the  representation  does  not  know  it  to  be  untrue,  the 
action  cannot^  be  maintamed.  By  stat.  9  Geo.  4.  c.  14.  s.  6. 
^^  No  action  shall  be  brought  whereby  to  charge  any  person 
upon,  or  by  reason  of  any  representation  or  assurance  made  or 
given,  concerning  or  relating  to  the  character,  conduct,  credit, 
ability,  trade,  or  dealings  of  any  other  person,  to  the  intent  or 
purpose  that  such  other  person  may  obtain  credit,  money,  or 
goods  upon  [Sic,]  unless  such  representation  or  assurance  be 
made  in  writing,  signed  by  the  piuty  to  be  charged  therewith/' 
See  Lyde  v.  Barnard,  Exch.  6  W.  4.  1  M.  &  W.  101. 

In  ordinary  cases,  the  person  who  gives  a  representation  of 
the  credit  of  a  third  person  is  not  liable  beyond  the  value  of 
the  goods  furnished  on  the  facts  of  the  representation*^:  but 
circumstances  may  exist  which  will  render  him  liable  to  losses 
arising  from  subsequent  dealings^.  In  this  action,  the  partyS 
whose  crecfit  is  misrepresented,  is  a  competent  witness  for  the 
plaintiff. 

^  Oorbett  t.  Brown,  S  Binfli.  S9.  s  Hntchinion  t.  Bell,  1  Taunt.  658. 

p  Polhill  V.  Walter,  3  B.  Ac  Ad.  114.        t  Richardwn  ▼.  Smith,  1  Campb.  377. 
q  Freeman T.  Baker,  5  B.  &  Ad.  797.  Smith  v.  Harris,  2  Stark.  N.  P.  C.  47. 

r  De  Gravel  v*  Smith,  2  Campb.  633.         S.  P.  Brant  ▼.  Robmaon,l  R.  and  M» 

48.  S.  P. 
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CHAP.    XVI. 


DETINUE  (1). 

I.  Of  the  Action  of  Detinue,  and  in  what  Cases  it  may  be 

maintained. 
II.  Of  the  Pleadings  and  Evidence. 
III.  Of  the  Judgment. 


1  Of  the  Action  of  Detinue,  and  in  what   Cases  it  may  be 

maintained. 

1  HE  action  of  detinue  may  be  maintained  by  any  person 
who  has  either  an  absolute  or  a  special  property  iR  goods 
against  another^  who  is  in  actual  possession,  eitner  by  de- 
livery or  finding*,  &c.  (2)  of  such  goods,  and  refuses  to  le-de- 
liver  them.  In  this  action  the  plsontiff  seeks  to  recover  the 
goods  in  specie,  or  in  failure  thereof  the  value  (for  it  is  in  the 
election  of  the  defendant,  whether  he  wiU  deliver  the  spedfic 
eoods^,  or  pay  the  value  thereof,)  and  also  damages  for  tlie 
detention. 

a  1  Intt.  286.  b.  ton's  Ent.   pi.  90S.    Dalton's  Shff. 

b  See  dUtringu  ad  deliberand.    Am       322.  Rattall'i  Eat  212. 


(1)  This  action  fell  into  disose  on  account  of  the  defendant  hsTing 
been  permitted  to  wage  his  law ;  but  wager  of  law  is  now  abolished. 
See  ante.  p.  69. 

(2)  In  Kettle  v.  Bromsall,  Willes*  11 8»  it  was  holden,  that  detinue 
would  lie  for  things  lost  and  found*,  as  well  as  for  things  delivered. 
If  A.  bargains  and  sells  goods  to  B.  upon  condition,  that  if  A.  pays 
B.  a  certain  sum  of  money  at  a  day  fixed,  the  sale  shall  be  void ;  if 
A.  pays  the  money,  he  may  have  detinue  for  the  goods,  although 
they  came  not  to  the  hands  of  B.  by  bailment,  but  by  bargain  and 
sale.    Baieman  v.  Elman,  Cro.  Eliz.  866. 

•  P.  N.  B.  324,  Ed.  4to.  S.  P. 
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As  this  action  proceeds  on  the  ground  of  property  in  the 
plaintiff,  at  the  time  of  action  brought,  it  cannot  hie  main- 
tained, iS  the  defendant  took  the  goods  tortiously^,  for  by  the 
trespass  the  property  of  the  plaintiff  is  divested  (3).  Hence, 
also,  if  a  person  detain  the  goods  of  a  feme  covert^,  which 
came  to  his  hands  before  the  marriage,  the  husband  alone 
must  bring  the  action ;  because  the  property  is  in  him  at  the 
time  of  action  brought.  Property  in  the  plaintiff  without 
ever  having  had  possession  is  sufficient.  Hence  an  heir 
may  maintain  detinue  for  an  heir  loom^.  So  if  it  be  en- 
acted by  a  statute^,  tiiat  goods  imported  in  any  other  man- 
ner tiian  as  therein  directed,  shall  oe  forfeited,  one  moiety 
to  the  king,  and  the  other  moiety  to  him  who  will  inform, 
seize,  or  sue  for  them :  a  subject  may  have  detinue  for  tiie 
moiety  of  goods  imported  contrary  to  tiie  provisions  of  the 
statute;  for  by  the  illegal  importation  the  property  is  di- 
vested out  of  tiie  owners,  and  by  bringing  the  action  it  is 
vested  in  the  plaintiff,  by  relation,  from  uie  time  of  the 
offence  committed  (4).  So  if  I  deliver  goods  to  A.?,  to  de- 
liver to  B.,  B.  may  have  detinue ;  for  tiie  property  is  vested 
in  him  by  the  ddivery  to  his  use.  The  goods  demanded 
must  be  such  as  can  be  distinguished  from  other  property, 
by  certain  discriminating  marks;  as  money  in  a  bag^;  a 
horse ;  a  cow^ ;  a  piece  of  gold,  value  twenty-one  shilhngs ; 
deeds  concerning  the  inheritance  of  the  phontiff's  land^,  if 
he  can  describe  what  they  are,  and  what  land  tiiey  con- 

c  6.  H.  7.  9.  a.  Bro.  Abr.  Detinue,  pi.  q.  t.  y.  Withered,  5  Mod.  193. 12  Mod. 

63.  per  Briai^  C.  J.  may  have  reple-  92.  Salk.  223.  S.  C. 

yin»  pi.  36.  g  1  Rol.  Abr.  606.  (C.)  pi.  1. 

d  Bull.  N.  P.  50.  h  1  Inst  236.  b.  1  Rol.  Abr.  606.  (A.) 

e  Bro.  Abr.  Detinue,  pi.  30.  pi.  1. 

f  See  ftat  12  Car.  2.  c.  16.  Roberto,  i  F.  N.  fi.  322.  (A.)  ed.  4«o. 

U  Init.  286.  b. 


(3)  This  position  is  cited  in  Com.  Dig.  and  other  books ;  bat  the 
opinion  of  YaVasor,  J.  to  the  contrary,  in  the  same  case,  seems  to  be 
better  fomided.  See  the  reasoning  of  Anderson  and  Warburton,  Js. 
in  Bishop  v.  Montague,  Cro.  EHiz.  824,  to  the  same  effect,  bat  applied 
to  the  action  of  trover. 

(4)  This  case  was  recognised  in  WUJdtu  y.  Despard,  5  T.  R. 
112,  where  it  was  holden,  diat  if  a  ship  be  seized  as  forfeited  ander 
the  naTigation  act  (12  Car.  2.  c.  18.)  by  a  governor  of  a  foreign 
country  under  the  dominion  of  Great  Britain,  tlie  owner  cannot 
maintain  trespass  against  the  governor,  although  there  has  not  been 
any  sentence  of  condemnation;  because  the  forfeiture  is  complete 
by  the  seizure,  and  the  property  is  thereby  divested  out  of  the 
owner. 
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oem^)  or  if  such  deieds  are  in  a  chesf^  s  and  the  like.  But 
for  money  (not  in  a  bag  or  chest)  or  com'',  and  other  things 
which  cannot  be  distingnished  from  property  of  the  same 
kind  or  description,  detinue  will  not  lie.  The  gist  of  the 
action  being  the  detainer^*,  it  is  necessary,  &at  the  defendant 
should  be  in  possession  of  the  good8.-^Henoe,  if  the  bailee 
of  goods  die,  detinue  will  not  lie  against  his  pearsonal  repre- 
sentative, unless  he  takes  possession  of  tlie  goods?  (5).  But 
if,  after  the  death  of  the  bailee,  a  stranger  takes  tiie  goods, 
detinue  lies  against  such  strangeriL  If  goods  be  deKmed  to 
husband  and  wife,  detinue  ought  to  be  brought  against  tiie 
husband  only'.  But  if  the^  are  delivered  to  the  mfe  hefate 
marriage,  the  action  nms^  oe  brought  against  husband  and 
wife*.  From  the  preceding  cases  it  may  be  collected,  timt 
the  grounds  of  the  action  of  detinue  are^ 

1.  A  property  in  the  plaintiff,  either  absolute  or  special  (at 
the  time  of  action  brought)  in  personal  goods  which  are  ca- 
pable of  being  ascertained. 

2.  A  possession  in  the  defendant  by  bailment,  finding,  &c. 
S.  An  imjust  detention  on  the  part  of  the  defendant. 


IL  0/  the  Pleadhiffs  and  Evidence. 

The  manner  in  which  tiie  goods  came  into  the  possession 
of  tiie  defendant  is  inatter  of  inducement  only;  hence,  if  the 
plaintiff  declares  on  a  bailment,  the  defendant  cannot  plead 
that  the  plaintiff  did  not  bail  the  goods ;  for  the  bailment  is 
not  trayersable^.  So  where  the  plaintiff  dedared,  that  the 
goods  came  to  the  hands  of  the  defendant  by  finding^,  and 
the  evidence  was,  that  the  jdaintiff  had  delivered  the  goods 

1   1  Init.ft86.b.  r  38E.3.  l.a. 

m  Banki  v.  Whetston,  Cro.  £li£.  467.  si  IdbI.  351.  b. 

n  I  Inst.  286.  b.  t  Walker  v.  Jones.  2  Cr.  and  If.  672. 

o  2  Bukt.  308.  Gkdstane  ▼.  H«witt,  4  Tynr.  915.  Bro.  Abr.  Detinue  de 

1  Cr.  and  J.  565.  1  Tyrw.  445.  biens,  pi.  50. 

p  1  Rol.  Abr.  607.  (D.)  pi.  1.  u  Mills  t.  Graham,  1  Bos.  and  PaU.N. 

q  lb:  pi.  2.  R.  140. 


■ib^Mh*^Mi.M«iiaJ.k 


(5)  Executors  are  chargeable  in  this  action,  on  the  groond  of 
poseession  only.  Bro.  Ab.  Detinue  de  biens,  pi.  19.  If  there  are 
three  executors,  and  one  hath  poesession,  detinue  lies  against  him 
only.     lb. 


DBTINUE.  ee7 

to  the  defendant  (an  infiuit)  for  a  special  purpose^  and  ihe 
defendant  refused  to  re-deliver  them ;  it  was  holden  that  the 
evidence  supported  the  declaration.  If  the  action  be 
brought  for  several  articles'^  it  is  not  necessary  to  set  forth 
the  separate  value  of  each  in  the  declaration ;  it  is  sufficient 
if  the  jury  sever  the  values  bv  their  verdict.  ^  The  plain-" 
tiff  must  prove  the  detainer  oi  the  goods  precisely  as  laid 
in  the  declaration.  Uence^  in  detinue  for  a  bond  for  100/. 
upon  bailment^,  if  defendant  plead^  that  he  did  not  receive 
a  bond  for  such  sum,  and  it  is  round  that  he  received  a  bond 
for  a  greater  sum,  there  must  be  a  verdict  for  the  defendant ; 
because  the  bond  is  not  the  same  as  that  which  the  plaintiff 
demands.  The  plea  of  non  detinet  shall  operate  as  a  denial  of 
the  detention  of  the  goods  by  the  defendant,  but  not  of  the  plain- 
tiff's property  therein,  and  no  other  defence'  than  such  denial 
shall  be  admissible  under  that  plea.  Plaintiff  had  delivered  to 
defendant  tiie  title  deeds  of  plaintiff's  wife's  estate ;  plaintiff 
afterwards  levied  a  fine  of  tne  estate  to  the  use  of  his  son. 
Plaintiff  afterwards  commenced  an  action  of  detinue  against 
the  defendant  for  the  deeds ;  it  was  holden  %  that  as  the  mu- 
niments of  an  estate  belong  to  the  person  who  has  the  legal 
interest  in  it,  plaintiff  could  not  recover;  for  at  the  time  tiie 
action  commenced  the  deeds  were  not  the  property  of  the 
plaintiff,  but  of  the  son ;  who  being  the  true  owner,  ought  to 
sue  for  them  at  once. 


III.  0/  the  Judgment. 


The  form  of  the  judgment  in  this  action  is^,  that  the 
plaintiff  do  recover  the  goods  in  question,  or  the  value  there- 
of, if  the  plaintiff  cannot  have  the  goods,  and  his  damages ; 
that  is,  damages  for  the  detention  (6).    The  language  of  the 

X  Pawly  v.  Holly 1 3  Bl.  R.  853.  b  Townsend'i  1st  Book  of  Judgmenti, 

7  2  lioU.  Abr.  703.  Trial,  pi.  11.  344.  2nd  Book  of  Judgments,  82, 83. 

s  R.  G.  H.  T.  4  W.  4.  84,  85.     Aston's  entries,  202,  pi.  8. 

a  Philips  ▼.  Robinson,  4  Bingh.  106.  Peter  ▼.  Heyward,  Cro.  Jae.  681,  2, 

Keilw.  64.  b.  per  Frowick,  C.  J. 


(6)  The  judgment  in  trover  is,  "  that  the  plaintiff  do  recover  his 
damages."    Knight  v.  Bourne,  Cro.  Eliz.  116. 
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judgment  being  in  the  tiltemative^  that  the  plaintiff  do  reco- 
ver the  ffoods,  or  the  value  thereof^  it  is. incumbent  on  the 
jury  to  nnd  the  value  (7)9  and  an  omission  in  this  respect 
cannot  be  supplied  by  a  writ  of  inquiry  of  damages^. 

c  Per  Coke,  in  Cheney's  case,  10  Rep.  trary  determination  in  Burton  t.  Ro- 

1  ]  9.  b.  recognised  by  Holt,  C.  J.  in  binson,  Sir  T.  Raym.  124.  and  1  Sid. 

Herbert  v.  Waters,  Salk.  206,  where  246,  was  not  law. 
he  said,  that  he  thought  that  a  con- 


(7)  If  several  things  are  demanded,  the  jury  ought 
lue  of  each  particular  thing.     East.  T.  3  H.  6.  43.  a. 
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CHAP.  XVIL 


DISTRESS. 

I.  Of  the  Nature  and  Origin  of  a  DistresB. 
II.  Of  the  Causes  for  which  a  Distress  may  be  taken. 
III.  Of  the  Things  which  may,  and  the  Things  which  may 

not  be  distrained. 
IV.  Who  may  distrain. 

v.  Of  the  Time  at  which  a  Distress  may  be  taken. 
.    VI.  Of  the  Place  where  a  Distress  may  be  taken. 
VII.  The  Manner  of  disposing  of  DistresseSy  and  herein  qf 

the  Sale  of  Distresses  far  Rent  Arrear. 
YIII.  Of  Pound  Breach  and  Rescous. 
IX.  Of  abusing  the  Distress,  and  of  Irregularity  in  the 
Proceeding  by  the  Party  distraining. 


1.  Of  the  Nature  and  Origin  of  a  Distress. 

X  HE  power  of  distraining  was  given  to  the  lord  (in  lieu  of 
the  forfeiture  of  the  land^)  for  the  puipose  of  enforcing  the 
tenant  to  perform  those  services  which  were  the  considera- 
tion of  his  enjoyment  of  the  land.  Hence  the  distress  was 
considered  merely  as  a  pledge,  and  the  detention  thereof  was 
justifiable  only  so  long  as  the  duties  incident  to  the  tenure  re- 
mained undischarged.  If  the  tenant  offered  gases  and  pledges 
for  the  performance  of  the  services,  and  the  lord,  after  such 
offer,  persisted  in  detaining  the  distress,  the  tenant  might 
sue  out  a  writ  of  replevin,  Uie  tenor  of  which  was,  that  the 
defendant  had  taken  and  unjustly  detained  the  goods,  ^^  against 
gages  and  pledges.'^  This  form  is  still  preserved  in  the  pro- 
ceedings in  replevin,  but  the  offer  of  gages  and  pledges  has 
fallen  into  disuse.    The  replevin  was^considered  as  so  much  a 
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matter  of  right,  that  if  a  person  by  deed  granted  a  rent  with 
a  clause  of  distress,  and  granted  further,  that  the  distresses 
taken  should  be  irreplevisable,  yet  they  might  be  replevied, 
such  a  restriction  being  against  the  nature  of  a  dlstress^ 
Goods  distrained  are  not  liaole  to  the  distress  of  another  sub- 
ject, because  in  custody  of  the  law^;  nor  to  another  subject's 
executions  for  the  same  reason.  But  an  immediate  extent 
against  the  king's  debtor  for  the  king's  own  debt,  after  a  dis- 
tress, but  before  actual  sale,  shall  prevail^,  notwithstanding 
the  custody  of  the  law,  on  the  ground  of  the  general  rule  of 
preference  allowed  by  law  to  the  king's  debts. 

II.  Of  the  Causes  far  which  a  Distress  tnay  be  taken, 

1.  At  Common  Law. — ^A  distress  may  betakm  fm-  the  non- 
performance of  services,  either  certain  or  such  as  may  be 
reduced  to  certainty*,  viz.  heriot-service^,  rent-service ?,  suit- 
service**,  that  is,  suit  to  a  hundred  court,  or  court-baron ;  for 
non-payment  of  a  fine  imposed  on  an  inhabitant  of  a  manor, 
by  the  steward  of  a  court  leet,  for  refusinff  to  take  the  custo- 
mary oatli,  when  elected  to  the  office  of  a  constable^  ^  for 
non-payment  of  an  amerciament  in  a  court  leet,  for  a  nui- 
sance^, or  for  an  offence  done  in  court^ ;  lastly,  at  common 
law,  goods  or  cattle  damage  feasant  may  be  distrained"^.  A 
landlord  cannot  distrain^,  unless  there  be  an  actual  demise  to 
the  tenant  at  a  fixed  rent  Hence  where  tenant  holds  under 
an  agreement  for  a  future  lease,  and  no  lease  has  been  exe- 
cutea  and  no  rent  subsequently  paid,  the  landlord  cannot 
distrain.  But  payment^  of  rent  under  such  an  agreement  will 
constitute  an  acknowledgment  of  a  tenancy  from  year  to  year, 
under  which  the  landloi^i  will  be  authorised  to  distrain ;  and 
so  will  admissionP  of  a  charge  of  half  a  year's  rent  in  an  ao- 

a  1  iDft.  146.  b.  upoQ   Uio    authority  of    Gilai  t. 

b  Bro.  Diatr.  75.  cited  by  Ld.  C.  B.        Grover. 

Parker,  2  Ves.  294.  el  Init.  9fi.  a- 

c  bro  28.  Finch,  1 1 ,  cited  by  Ld.  C.  B.  f  1  Rol.  Abr.  665.  I.  47.  Plowd.  SS. 

Parker,  in  R.  ▼.  Cotton,  Paiker,  120.  g  Litt.  tec,  213.     , 

d  R.  V.   Cotton,  Parker,  112.  recog^-  h  1  Rol.  Abr.  665.  1.40. 

nieed  in  Giles  ▼.  Grower,  D.  P.  1 832.  i   8  Co.  41 .  a. 

9  Bingrh.  128,  where   eight  judges  k  Prat  v.  Stem,  Cro.  Jac  382. 

held  that  goods  of  a  debtor  teized,  1    1  Rol.  Abr.  666.  1.1. 

under  afi.  fa.,  but  not  sold,  might  be  ml  Inst  142.  a.  161.  a. 

taken  under  an  extent  in  chief,  or  in  n  Dunk  y.  Hunter,  5  B.  Jb  A.  322.  Reg- 
aid;  Gaselee,  J.  &  Littledale,  J.  dis-        nart  v.  Porser,  7  Bingh.  451. 

sent.  Similar  doctrine  was  laid  down  o  Knight  y.    Benett,  3  Bingh.  361. 

in  Groye  y.  Aldridge,  9  fiingh*  428,        Mann.  y.  Loyejoy,  Hy.  and  M.  365. 

p  Cox  y.  Bent,  5  Bingh.  185. 
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connt  between  the  parties.  Secos^  where  tenant  holds  over 
after  notice  to  quit  by  landlord^  and  there  is  not  any  evidence 
of  renewal  of  tenancy.  Jenmer  v.  Cleffff,  1  M.  and  Rob.  313. 
Parke,  J. 

By  stat.  6  Geo.  4.  c  16,  s.  74.  No  distress  for  rent  made 
and  levied  after  an  act  of  bankruptcy,  upon  the  goods  of  any 
bankrupt  (whether  befpre  or  aft;er  the  issuing  the  commis- 
sion,) shall  be  available  for  more  than  on^  year's  rent,  ac- 
crued prior  to  the  date  of  the  commission,  but  the  landlord 
or  party  to  whom  the  rent  shall  be  due,  shall  be  allowed  to 
come  in  as  a  creditor  for  the  overplus  of  the  rent  due,  and  for 
which  the  distress  shall  not  be  available. 

By  Pre$eryi)Hm.—Bj  Prescription,  a  distress  may  be  taken 
for  an  amerciament  in  a  court  baron^l :  for  a  penaltjr  imposed 
for  a  breach  of  a  bye-law';  fear  a  toll  in  a  fair*  (1). 

3.  By  Statute. — It  would  be  an  endless  task  to  enumerate 
all  the  statutes  which  ^ve  a  remedy  by  distress ;  the  follow- 
ing, however,  cannot  be  omitted : 

By  Stat.  4  Geo.  2.  c.  28.  s.  5.  ^^  Every  person,  body  politic 
and  corporate,  may  have  the  like  remedy  oy  distress,  and  by 
impounding  and  selling  the  same,  in  cases  of  rent-seek  (2), 
rents  of  assize,  and  chief  rents,  which  have  been  duly  answered 
or  paid,  for  tixe  space  of  three  years,  within  the  space  of 
twenty  years  before  the  23d  day  of  January,  1731^^  or  shall  be 

q  1  Rol.  Abr.  666.  1.6.  •  1  Rol.  Abr.  666.  1.  10. 15. 

T  Dyer,  321.  b.  322.  a.  pi.  23. 


(1)  A  distress  may  be  taken,  where  the  custom  warrants  it,  for  an 
amerdament,  or  fine  imposed  by  the  steward  of  a  court  baron.  Co. 
£nt.  tit.  Replevin,  pi.  1 . 

(2)  N.  There  cannot  be  a  rent-seek  issuing  oat  of  a  term  for  years. 
Hence,  if  a  lessee  for  years  assign  his  term,  reserving  to  himself  a 
rent,  he  cannot  enforce  the  payment  of  such  rent  by  distress;  because 
a  rent  so  reserved  was  not  distrainable  for  at  common  law,  and  not  be- 
ing a  rent-seek,  it  cannot  be  distrained  for  under  the  operation  of 

this  statute, v.  Cooper,  C.  B.  2  Wils.  375.,  Parmmter  y. Webber, 

2  Moore,  (C.  P.)  656. ;  so  if  termor  lease  for  remainder  of  term. — 
Preece  v.  Corrie,  5  Bingh.  24. ;  but  in  such  case  an  action  of  debt 
is  maintainable,  Newcomb  v.  Harvey,  Carth.  161.,  or  assumpsit,  5 
Bingh.  27.  A  tenant  from  year  to  year,  underletting  from  year  to 
year,  has  a  sufficient  reversion  entitling  him  to  distrain.  Ld.  Tenter- 
den,  C.  J.  Curiis  v.  Wheeler,  1  M.  &  Malk.  493. 
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liiereafter  created,  as  in  case  of  rent  reseired  npon  lease.'' 
In  Bradbury  v.  WrtghtjUoMg.  624.  the  court  were  of  opinion 
that  a  rent  reserved  on  a  grant  in  fee  (3)^  made  after  the  statute 
of  quia  emptorei^  and  before  the  4  Geo.  2.  c.  28.  was  in  its 
nature  a  rent-seek,  and  that  it  could  not  be  distrained  for 
except  under  the  preceding  statute;  in  which  case  the  dis- 
trainor in  his  avowry,  ought  to  have  alleged,  that  the  rent 
had  been  duly  answered  or  paid,  for  the  space  of  three  years, 
within  the  space  of  twenty  years,  before  the  first  day  of  the 
session  of  parliament  in  which  this  statute  was  made.  By 
Stat.  11  Geo.  2.  c.  19.  s.  18.  ^^  Landlords  may  distrain  for 
double  rent,  upon  tenants  who  do  not  deliver  up  possession 
after  having  given  notice  of  their  intention  to  qmt,  during  all 
the  time  such  tenants  continue  in  possession."  This  statute 
applies  to  those  cases  only,  where  the  tenant  has  the  power 
of  determining  his  tenancy  by  a  notice;  and  where  he  actually 
gives  a  valid  notice  sufficient  to  determine  it.  Johnstone  v. 
Mudlestone,  4  B.  &  C.  922.  Where  there  are  rents  for  which 
the  party  cannot  distrain,  yet  remedy  may  be  had  for  such 
rents  in  a  court  of  equity^. 

u  Per  Comyns,  B.  Exch.  Trin.  6  and  6  Geo.  2.  HSS. 


(3)  A  rent  of  this  kind,  prior  to  the  statute  of  quia  emptores, 
would  have  been  propedy  denominated  a  iee-ferm  rent.  The  word 
fee-farm  imports  every  rent  or  service,  whatever  the  quantum  may 
be,  which  is  reserved  on  a  grant  in  fee.  It  is  not  properiy  applica- 
ble to  any  rents,  except  rent-service.  Hence,  since  the  statute  of 
quia  en^tores,  the  granting  in  fee-fiEirm,  except  by  the  king,  is  be- 
come impracticable ;  for,  by  the  operation  of  that  statute,  the  grantor 
parting  with  the  fee  is  without  any  reversion,  and  without  a  rever- 
sion there  cannot  be  a  rent-service*.  But  a  grant  in  fee,  reserving 
a  perpetual  rent,  with  a  power  of  distress,  will  be  good  as  a  rent- 
charge  f.  And  it  seems,  that  if  such  a  rent  were  created  at  this  day, 
without  a  power  of  distress,  as  it  must  be  considered  as  a  rent-seek, 
it  would  be  distrainable  for  under  the  before-mentioned  statute,  4  G. 
2.  c.  28.  s.  5. 

«  Litt,  sec  216.  f  H^^Y-  ^  Inst  143.  b.  n.  5. 
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lit.  Of  the  Thingi  which  may,  and  the  Thingi  which  may 

not,  be  distrained. 

1.  For  Rent  Arrear. — It  may  be  laid  down  as  a  general 
proposition,  that  all  moveable  chattels  of  the  tenant  may  be 
distrained  for  rent  arrear,  if  they  are  found  upon  the  land  de« 
mised'^  out  of  which  the  rent  issues,  but  no  where  else. 
Hence  where  the  exclusive  use  of  the  land  of  the  river 
Thames  opposite  and  in  front  of  a  wharf  between  high  and 
low  water-mark,  as  well  when  covered  with  water  as  dry,  for 
the  accommodation  of  the  tenants  of  the  wharf,  was  demised 
as  appurtenant  to  th^  wharf,  but  the  land  itself  between  high 
and  low  water  was  not  demised ;  it  was  holdenT,  that  the 
lessor  could  not  distrain,  for  rent  arrear,  barges,  the  property 
of  the  tenant,  lyin^  in  the  space  between  high  and  low  water- 
mark, and  attached  to  the  wharf  by  ropes. 

If  the  catde  of  a  stranger  are  trespassers  on  the  land  of  the 
tenant,  the  lord  may  distrain  them,  although  the  stranger 
made  fresh  suit',  and  although  the  cattle  be  not  levant  and 
couchant^  But  if  the  cattle  of  their  own  accord  leave  the 
land,  the  lord  cannot  distrain  them^.  So  a  lessor  cannot  dis- 
train a  stranger's  catde  which  escape  from  a  close  belonging 
to  a  stranger,  into  the  land  whence  the  rent  issues,  through 
defect  of  fences,  which  either  the  lessor^  or  his  tenant^  was 
bound  to  repair  (4). 

X  Com.  Big.  DistresB,  B.  1 .  and  4  T.  K.  z  7  H.  7.  1.  b.  2.  a. 

667.  S.  P.  Per  Ld.  Kenyon,  <X  J.  in  a  15  H.  7.  17.  b. 

Gorton  ▼.  Falkner.  b  11  H.  7.  4.  a. 

y  Capelv.  Biuzard,  Exch,  Ch.  6  Bingh.  c  2  Leon.  7. 

150.  d  I>7er»317  b.  318.a. 


(4)  "  There  is  a  difference  betweenn  a  lord  distraining  within  hi^ 
seignory,  and  a  landlord  distraining  for  rent  reserved  on  his  own 
lease ;  for  the  lord  has  nothing  to  do  with  the  land  or  the  fences, 
and  80  it  is  not  material  to  hun  whether  the  fences  are  repaired  or 
not ;  but  it  is  otherwise  of  a  landlord ;  for  he  himself  ought  to  repair, 
or  to  provide  that  his  tenant  repairs  them,  else  he  would  take  advan- 
tage of  his  own  wrong.  And  this  diversity  seems  to  be  warranted 
bythebooks.  Dy,317,  318.  22Edw.4.49b.  7H.  7.  I.  10H.7.  21. 
15  H.  7.  17.  But  if  the  cattle  escape  into  the  land  without  any  de< 
feet  of  the  fences,  or  where  the  tenant  of  the  land  in  which  they  are 
distrained,  is  not  bound  to  repair  the  fences,  through  the  defect  of 
which  the  cattle  escape  and  are  distrained,  it  is  immaterial  to  the 
lord  or  landlord,  whether  they  are  levant  and  couchant  or  not."  Per 
Saunders,  in  Pooie  v.  LonguevUle,  2  Saund.  289.  See  also  Kemp  v. 
Crewes,  2  Lutw.  1580. 
VOL.  I.  3  X 
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Where  cattle  are  distrained  damage  feasant,  and  put  into  a 
efficient  pound  and  escape  without  default  or  ne^ect 
of  the  distrainor,  he  may  maintain  trespass «;  for  other- 
^e  he  would  be  left  without  remedy. 

If  the  estate  of  tenant  at  will  be  determined  either  by  his 
own  death^  or  by  the  act  of  the  landlord,  he  or  his  execu- 
tors may  reap  the  com  sown  by  him.  And  therefore,  such 
com  though  purchased  by  another  person,  cannot  be  dis- 
trained (in  case  of  the  death  of  the  tenant  at  will)  for  rent 
due  from  a  subsequent  tenant.  So  growing  com  soldK  under 
a  fieri  facias  is  protected  from  a  distress  for  rent.  With  re- 
spect to  those  things  which  by  law  are  pri^egcd  from  dis- 
tress, it  may  be  observed  that  some  are  privileged  absolutelj^ 
and  some  conditionaUy.  In  the  first  class  may  be  numbered 
1  Animals,  /era  naturay  whereof  a  valuable  property  is  not 
ill  any  person;  as  bucks,  does,  &c.  Deer  kept  within  an 
inclosure  do  not  fall  within  this  class,  for  thev  may  be  dis- 
trained^. 3.  Such  things  as  cannot  be  restored  to  the  owner 
in  the  same  pUght  and  condition  as  they  were  in  at  the  time 
of  taking  them.  This  exemption  proceeds  on  the  ground  of 
the  distress  having  been  considered,  at  common  law,  merely 
as  a  pledge';,  and  for  this  reason,  sheaves"^  and  shocks  of 
cx)m  were  not  distrainable;  but  now  by  stat.  2  W.  and  M. 
c  5.  8.  3.  *'  sheaves  or  cocks  of  com,  or  loose  com,  and  hay 
lying  upon  any  part  of  the  land  charged  with  the  rent,  may 
be  seized,  secured,  and  locked  up  in  the  place  where  found, 
in  the  nature  of  a  distress,  until  replevied ;  but  the  same 
must  not  be  removed  to  the  damage  of  the  owner  from  such 

place.'' 

3  Things  fixed  to  the  firechold  :--as  fiimaces,  cauldrons, 
the  doors  or  windows  of  a  house,  or  the  Uke^.  At  common 
law  com  growing  could  not  be  distrained,  because  it  ad- 
hered to  the  freehold"^.  But  now,  by  stat.  11  G.  2.c.  19. 
8  8.  "Landlords,  or  their  baiUffs,  or  other  persons  em- 
powered by  them,  may  distrain  com,  grass,  or  other  product, 
CTOWing  on  any  part  of  the  land  demised.''  The  word  "pro- 
duct" in  the  foregoing  section,  applies  to  such  producte  of  the 
land  only  as  are  similar  to  those  specified,  to  aU  of  which  the 
process  of  becoming  ripe,  and  of  being  cut,  gathered,  made, 

•  WiUiama  v.  Price,  3  B.  and  Ad.  h  Davies  t  Powell,  WiUes,  47. 

ijQc  1  1  Inst.  47.  a. 

f  E^on  v.  Southby,  Willei,  131.  k  WUson  y.  Ducket,  2  Mod.  61. 

i  P^Sck  V.  Purvis,  a  B.  &B.  368.  1  I  Inst  47.  a.  ; 

'  W?S2^t  v'Dewe..  1  Ad.  &  EU.  641.  ml  Rol.  Abr.  666.  H.  pU  3. 

3  Nev.  and  Man.  790. 
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and  lud  up  when  ripe,  is  incidental.  Henoe  trees,  shrubs, 
and  plants,  growing  in  a  nursery  ground  cannot  be  distrained  >^ 
for  rent.  4.  Things  delivered  to  a  person  exercising  a  trade® 
or  employment,  to  be  carried  p,  wrought,  or  manufiictured  in 
the  way  of  his  trade,  are  not  distrainable,  as  doth  delivered 
to  a  tauor;  goods  sent  to  an  auctioneer  to  be  sold  on  premises  ^ 
occupied  by  him;  worsted  yam  to  a  stocking  weaver^;  a  bul- 
lock" sent  by  one  butcher  to  the  shop  of  anodier  to  be  slaugh- 
tered. So  a  horse  standing  in  a  smith's  shop,  for  the  purpose 
of  being  shod,  or  in  a  common  inn  (5),  cannot  be  distrained, 
because  it  must  be  presumed  that  such  things  so  found  belong 
to  strangers.  So  goods  of  the  principal,  in  the  hands  of  his 
factor,  cannot  be  distrained^,  by  the  landlord  of  the  factor's 
premises,  for  arrears  of  rent  due  to  him  from  the  fieu^tor ;  for 
the  advancement  of  trade  eauaUy  requires  that  goods  should 
be  placed  in  the  hands  of  a  factor  for  sale,  as  that  they  should 
be  placed  in  the  hands  of  a  carrier  for  carriage;  and  the  in- 
stances enumerated  by  Sir  Edw.  Coke,  under  the  exception 
in  favour  of  trade,  are  onlv  put  by  way  of  example.  S6 
goods  landed  at  a  wharf,  and  deposited  by  a  factor  to  whom 
they  were  consigned,  in  a  warehouse  on  the  wharf,  until  an 
opportunity  for  sale  should  arise,  are  not  distrainable  for 
rent  due'  in  respect  of  the  wharf  and  warehouse. 

5.  Goods  distrained,  damage  feasant:  for  they  are  in  the 
custody  of  the  lawT  (6). 

o  Clark  ▼.  Gaskaith,  8  Taunt  431.  b  eoafined  to  the  materials  which  the 

o  1  InsL  47.  a.  employer  supplies,  and  does  not  ex- 

p  Per  Cur.  in  Gisboum  v.  Hurst,  8alk.  tend  to  the  machinery  by  which  the 

249.  cited  in  Brown  ▼.  Shevill,  2  Ad.  working  up  is  effected.     S.  C. 

ft  ElUs,  13d.  8  Brown  v.  Shevill,  2  Ad.  ft  EU.  138. 

q  Adams    t.    Grane,  1   Crompton   ft  4  Nev.  ft  Man.  277. 

Meeson,  380.     3  Tyrwh.  326.  S.  C.  t  Gilman  v.  Elton,  3  B.  ft  B.  76. 

r  Wood  V.  Clarke,  1  Cr.  ft  J.  484.   1  x  Thompson  v.  Moshiter,  1  fiingh.283. 

Tyrwh.  314.  S.  C.  But  the  privilege  y  1  Inst.  47.  a. 


(5)  It  seems  that  the  privilege  of  a  common  ion  does  not  extend 
to  a  livery  stable.  See  Francis  v.  Wyatt,  1  Bl.  R.  483.  and  3  Burr. 
1498.  where  the  question  was,  "  whether  a  carriage  standing  in  the 
yard  of  a  livery-stable  was  distrainable  for  rent  due  to  the  landlord 
from  the  keeper  of  the  livery  stable  ?"  The  case  was  twice  argued ; 
bat  the  court  appearing  to  be  strongly  inclined  in  favour  of  the  dis- 
tress, the  owner  of  the  carriage  declined  bringing  the  question  to  a 
third  argument  which  had  been  directed  by  the  court. 

(6)  It -seems  that  the  same  rule  holds  with  respect  to  goods  taken 

2X2 
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Among  those  things  which  are  privil^ed  from  distress 
conditionally,  may  be  numbered, — 1.  Beasts  of  the  plough^ 
which  are  exempt,  if  there  be  a  sufficient  distress  besides  on 
the  land  whence  the  rent  issues'  (7).  2.  Implements  of 
trade,  as  a  stocking  framed  or  a  loom^,  if  they  are  in  actual 
Use,  and  there  is  sufficient  distress^^  besides.  So  where  a 
threshing  machine,  was  not  in  use,  and  there  wad  not  any 
evidence  of  other  goods  being  on  the  premises,  it  was 
holden^,  that  the  threshing  machine  was  not  privileged  from 
distress. 

3.  Other  things  in  actual  use,  as  a  horse  whereon  a  person 
is  riding*,  or  an  axe  in  the  hands  of  a  person  cutting  wood, 
&c.      These  two  last  instances  of  exemption  proceed  on  this 

f  round,  that  if  in  such  cases  a  power  of  distress  were  given 
y  law,  the  exercise  of  it  would  frequently  lead  to  a  breach 
of  the  peace.  With  respect  to  those  things  which  may  be 
distrained  damage  feasant,  it  may  be  laid  down  as  a  general 

z  1  InBt.  47  a.  b,  161.  a.  c  Roberto  r.  Jackson,  Peake'i  addi- 

a  Simpson  ▼.  Hartopp,  Willes,  512.        tional  cases,  p.  37.  Renyon,  C.  J. 

WatU  V.  Davies,  Scacc.  H.  20.   G.     d  Fetiton  y.  Logan,  9  Bingh.  676»  3  M. 

3  MS.  S.  P.  ft  Sc.  82.  S.  C.  reoognising  Wood  ▼, 

b  Oorton  ▼.  Falkner,  4  T.  R.  665.  Clarke,  I  Cr.  ft  J.  484. 

e  1  Inst.  47.  a. 


in  execation,  and  for  the  same  reason.     Eaion  v.  Southby,  WQles, 
131. 

(7)  But  beasts  of  the  plough  maybe  distrained  for  the  poor  rates, 
although  there  are  other  distrainable  goods  on  the  premises  more 
than  sufficient  to  answer  the  value  of  the  demand.  HutcktMS  v. 
Chambers,  1  Burr.  579.  This  decision  proceeded  on  the  ground^ 
that  a  seizure  under  the  stat.  43  Eliz.  c.  2.,  and  similar  acts,  resem- 
bled a  common  law  distress  only  in  being  replevisable :  and  that  it 
was  in  other  respects  analogous  to  a  common  law  execution,  under 
which  any  goods  of  the  debtor  may  be  seized.  "  The  landlord  has 
«  right  to  resort  to  the  subjects  of  distress  which  are  immediateiy 
available  to  raise  the  arrears  of  rent  by  sale,  and  is  not  bound  to  take 
those  which  cannot  be  productive  till  a  future  period.  If  there  are 
other  moveable  chattels  to  the  amount  of  the  rent  and  expenses, 
besides  averia  caruias,  he  would  not  be  justifiable  in  taking  the 
latter;  but  if  there  are  not,  he  has  a  right  to  take  all,  or  as 
many  of  the  beasts  of  the  plough  as  may  be  necessary  with  the 
other  moveable  and  saleable  chattels  to  satisfy  the  arrears  and 
charges."  Per  Parke,  B.  delivering  judgment,  Piggott  v.  Birtles, 
IM.  &W.  441. 
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rule,  that  all  chattels  trespassing  on  the  land  may  be  dis- 
trained damage  feasant.  The  law,  indeed,  has  extended 
this  principle  so  far  as  to  permit  A',  to  distrain  the  cattle  of 
B.  damage  feasant^;  in  the  close  of  A.,  although  they  were 
put  there  by  a  stranger,  without  the  privity  of  B.  It  is  to  be 
observed,  however,  that  a  horse  whereon  a  man  is  riding, 
cannot  be  distrained  damage  feasant? ;  for  the  same  exemp- 
tion is  allowed  here  as  in  cases  of  distress  for  rent  arrear,  and 
for  the  same  reason;  lest  by  the  permission  of  such  distress  a 
breach  of  the  peace  should  ensue.  By  stat.  7  Ann.  c.  12.  s.  3. 
it  is  enacted  and  declared,  that  process  of  distress  against 
the  goods  of  any  ambassador,  or  other  public  minister  of  a 
foreign  state,  or  of  their  domestic  servants  shall  be  void. 


IV.  Who  may  distrain. 


The  king  may  reserve  a  rent  out  of  a  franchise  or  matter 
incorporeal,  as  well  as  out  of  lands,  and  may  distrain  for  it 
on  any  other  lands  of  the  tenant  not  subject  to  the  rent;  but 
not  on  such  other  lands  of  the  tenant  as  are  let  out  by  tenant 
or  extended.  And  by  stat.  22  Car.  2.  c.  6.  the  grantee 
of  a  fee-farm  rent  has  the  same  power  of  distress  as  the  king 
had^ 

1.  By  Statute— By  stat.  7  H.  8.  c.  4.  it  is  enacted*,  "Tliat 
the  recoverors  of  manors,  lands,  and  advowsons,  their  heirs 
and  assigns,  may  distrain  for  rents,  services,  and  customs, 
due  and  impaid,  and  make  avowry  and  justify  the  same,  and 
have  Uke  remedy  for  recovering  them  as  the  recoverees  might 
have  done  or  had,  although  the  recoverors  were  never"  seized 
thereof.^*  By  stat.  32  H.  8.  c.  37.  s.  1.  "The  personal  re- 
presentatives of  tenants  in  fee,  tail,  or  for  life,  of  rent-ser- 
vices, rent-charges,  rent-seek,  and  fee  fietrms,  may  distrain 
for  the  arrears,  upon  the  land  charged  with  the  payment,  so 
long  as  the  lands  continue  in  the  seisin  or  possession  of  the 

f  1  Rol.  Abr.  665, 1.  25.  h  Alty.  G.  v.  Mayor  of  Coventry,  1  P. 

g  Storey  v.  Robinion,  6T.  R.  138.  per  Wmi.  306. 

DenisoD,  J.  in  Collins  v.  Renison,  i  See  1  Inst.  104.  b. 

Say.  R.  139. 
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tenant  in  demuney  who  ought  to  have  paid  the  rent  or  fee 
farm,  or  of  some  person  claiming  under  him  by  purchase, 
g^y  or  descent.'^  This  statute  provides  a  remedy  where  the 
testator  dies  seised  of  a  rent  to  him  and  his  heirs^  or  for  hfe, 
and  where  by  his  death  there  was  not  any  remedy  for  the  ex- 
ecutor at  the  common  law^ ;  hence,  executor  of  tenant  for 
life  of  a  rent^charge  may  distrain  for  rent  arrear  under  this  sta- 
tute; but  where  tibe  executor  has  remedy  by  the  common  law 
by  action  of  debt,  as  in  the  case  of  an  executor  of  tenant  for 
years  of  a  rent  chaige,  if  he  lives  so  long,  this  statute  does 
not  apply  ^.  Neither  does  this  statute  extend  to  copyhold 
rents  *.  By  s.  3.  ^^  Husbands  seized  in  right  of  their  wives,  in 
fee,  tail,  or  for  life,  of  any  rents  or  fee-farms,  may  distrain, 
after  the  death  of  their  wives,  for  arrears  during  their  life- 
time." And  by  s.  4.  "  Tenants  pur  outer  vie,  of  rents  and- 
fee-farms,  and  their  personal  representatives,  may  distrain  on 
the  land  charged  after  the  death  of  cestui  que  vie,'  for  arrears 
due  in  the  lifetime  of  cestui  que  vie,  A.  seised  in  fee,  let  to 
the  plaintiff  for  twenty-one  years,  and  afterwards  dying  seised 
of  the  reversion,  the  defend^t  administered  ^,  and  distrained 
for  half  a  year's  rent  due  to  the  intestate,  for  which  he  avowed. 
On  demurrer  to  the  avowry,  it  was  objected,  that  there  was 
not  any  privity  of  estate  between  the  administrator  and  the 
lessor,  and  therefore  the  avowry,  which  is  in  the  realty,  could 
not  be  maintained  by  him.  And  it  was  observed,  this  was  a 
case  out  of  the  stat.  of  32  H.  8.  c  37*  for  that  only  gives  a 
remedy  by  way  of  distress  for  rents  of  freehold,  and  of  this 
opinion  uie  court  seemed  (8).     1  Inst.  162.  a.  4  Kep.  50. 

c  Hool  ▼.  Bell,  1  Ld.  Raym.  172.  e  Appleton  v.  Doily,  YelT.  135. 

d  Turner  ▼.  Lee,  Cro.  Car.  471.  f  Renyin  v.  Watkin,  M.  0  G.  2  B.  R. 

M88. 


(8)  But  in  PoweU  v.  KiUicK  Middlesex  Sittings,  M.  25  G.  2. 
where  in  trespass  for  entering  plaiDtilTs  house,  and  cairying  away 
his  goods,  upon  not  guilty,  d^endant  gave  in  evidence  that  he  was 
executor  of  A.»  who  was  plaintiff's  landlord  of  the  boose,  and  that 
he  distrained  for  rent  due  to  his  testator  at  the  time  of  his  death ; 
it  was  objected,  for  plaintiff,  that  executor  was  empowered  to  dis- 
train only  by  virtne  of  the  stat.  32  H.  8.  c.  37.,  and  that  the  statute 
extended  to  the  executors  and  administrators  of  those  persons  only, 
to  whom  rent- services,  rent-charges,  rent-seek,  or  fee-farms  were 
due,  and  that  the  present  case  did  not  fedl  within  either  of  those 
descriptions.  Bat  Lee,  C.  J.  overruled  the  objection,  and  ndd,  this 
was  a  rent  service,  the  testator  being  in  his  life-time  seised  in  fee» 
and  the  plaintiff  holding  under  a  tenure  which  implied  fealty.  Seij. 
Hill's  MSS.  14  D.  72.  and  Bull.  N.  P.  57  S.  C.     See  further  on  thb 
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Cro.  Car.  471  •  Latch.  211.  Wade  y.  Marsh  were  cited.    In 
Prescott  V.  Bouchery  3  B.  &  Ad.  849.  this  point  was  again 
raised^  and  after  time  taken  to  consider,  it  was  holden,  that  a 
person  who  was  seised  in  fee  of  land  and  demised  it  for  a  term 
of  years,  reserving  a  rent,  though  he  be  not  tenant  for  years 
of  the  rent,  is  stUl  not  within  the  meaning  or  words  of  this 
statute,  "  tenant  in  fee  simple,  fee  tail,  or  for  term  of  lives  of 
the  rent,^^  and  is  indeed  not  tenant  at  aU  of  the  rent;  and  con- 
sequently that  his  executor  cannot  distrain  for  arrears  of  rent 
accrued  in  the  testator's  lifetime.     But  this  question  is  now 
set  at  rest;  for  by  stat.  3  &  4  W.  4.  c.  42.  s.  37.  it  shall  be 
lawful  for  the  executors  or  administrators  of  any  lessor  or 
landlord  to  distrain  upon  the  lands  demised  for  any  term,  or 
at  will,  for  the  arrearages  of  rent  due  to  such  lessor  or  laiid- 
lord  in  his  lifetime,  in  like  manner  as  such  lessor  or  landlord 
might  have  done  in  his  lifetime.    And  by  s.  38.  such  ar- 
rearages may  be  distrained  for  after  the  end  of  such  term 
or  lease  at  will,  in  the  same  manner  as  if  such  term  or  lease 
had  not  been  ended;  provided  that  such  distress  be  made 
within  the  space  of  six  calendar  months  after  the  determi- 
nation of  such  term  or  lease,  and  during  the   coiitinuance 
of  the  possession  of  the  tenant  from  whom  such  arrears  be- 
came due.     Provided  also,  that  all  the  powers  and  provisions 
in  the  several  statutes  made  relating  to  distresses  for  rent  shall 
be  applicable  to  the  distresses  so  made.'^     One  entitled  to 
the  separate  herbage  and  feeding  of  a  close  s,  for  a  certain 
time,  may  distrain  cattle  belonging  to  the  owner  of  the  close, 
damage  feasant  there  during  that  time.     If  a  terre-tenant, 
holding  under  two  tenants  in  common  \  pay  the  whole  rent 
to  one,  after  notice  firom  the  other  not  to  pay  it,  the  tenant  in 
common  who  gave  the  notice  may  distrain  for  his  share.  One 
tenant  m  common  may  take  a  distress  without  his  companions, 
and  avow  solely  K     Grant  of  rent  to  testator  for  years,  with  a 
clause  of  distress,  that  the  grantee  and  his  heir  may  distrain  ^. 
Adjudged,  that  the  executor  should  distrain  and  not  the  heir. 

A  mortgagee  after  giving  notice  of  the  mortgage  to  the 
tenant  in  possession,  is  entitled  to  such  rent  as  shall  be  in 

%  Burt  T.  Moore,  6  T.  R.  329.  i   Cro.  Eliz.  630. 

h  Harrison  v.  Bamby,  5  T.  R.  240.         k  Darrel  v.  WUson,  Cro.  Eliz.  644. 


subject,  Meriton  v.  Gilbee,  8  Taunt.  159,  2  Moore,  48.  S.  C.  and 
Martin  v.  Button,  1  B.  and  fi.  279,  3  Moore,  608.  S.  C.  Staniford 
v.  Sinclair,  2  Bingh.  193.  and  the  remarks  of  Tenterden,  C.  J.  on 
FwxU  V.  KUlick,  in  Prescott  v.  Boucher,  3  B.  &  Ad.  862. 
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arrear  at  the  time  of  notice,  and  to  the  rent  which  accmet 
afterwards,  and  may  distrain  for  the  same  after  such  notice; 
whether  the  lease,  under  which  the  tenant  holds,  be  before^, 
or  as  it  seems  now,  after  >^  the  mortgage. 

If  by  a  custom  the  lord  is  precluded  from  taming  cattle 
on  the  common  during  a  certain  season  of  the  year*^,  a  com- 
moner may  distrain  the  lord^s  cattle  which  are  turned  on 
during  that  time.    Wherever  there  is  a  colour  of  right  for 
turning  cattle  on  a  common  ®,  a  commoner  cannot  distrain, 
because  it  would  be  judging  for  himself  in  a  cause  which  de- 
pends on  a  more  competent  inquiry.    Hence,  where  the  right 
of  common  was  for  two  sheep  for  every  acre  of  land  in  the 
possession  of  each  commoner,  it  was  holden,  that  one  com- 
moner could  not  distrain  the  sheep  of  another  for  a  sur- 
charge (9).    The  general  rule,  however,  that  one  commoner 
cannot  distrain  the  cattle  of  another,  may  be  superseded  by  a 
special  agreement  p  ;  as,  where  A.,  being  possessed  of  a  quan- 
tity of  land  in  a  common  field,  and  having  a  right  of  common 
over  the  whole  field,  and  B.  having  a  right  of  common 
over  the  whole  field,  they  entered  into  an  agreement,  for 
their  mutual  advantage  and  convenience,  not  to  exercise  their 
respective  rights  for  a  certain  term  of  years,  and  each  par^ 
covenanted  to  that  effect.    During  the  term  the  cattle  of  B. 
came  upon  the  land  of  A.;  it  was  holden,  that  A.  might 
distrain  them  damage  feasant ;  for,  by  the  operation  of  the 
agreement,  B.  stood  in  the  situation  of  a  stranger  with  re- 
gard to  A.    A  tenant  holding  over  after  the  expiration  of  his 
term,  cannot  distrain  the  landlord's  cattle,  whidi  were  put  on 
the  land  by  the  landlord  for  the  purpose  of  taking  possession^ 
Lessee  for  years  assigns  his  term,  reserving  a  rent,  he  cannot 
distrain  for  such  rent  arrear  at  common  law " ;  because  he 
has  not  any  reversion;  nor  can  he  distrain  for  it  under  stat. 
4  Geo.  2.  c.  28.  s.  5,  as  a  rent-seek ;  because  a  rent-seek  can- 

Mom  ▼.  a&llimore,  Doug.  279.  r  Taunton  v.  Coitar,  7  T.  R.  431.  te- 
rn Pope  y.  BiggB,  9  B.  and  C.  24d.  oog^ifzed  by  Bayl^,  J.  in  Butcher  y. 
n  1  Roll.  Abr.  405,  406.  (A.)  pi.  6.  Butcher,  7  B.  and  C.  402. 

o  Hall  y.  Harding,  4  Burr.  2426.  a  y.  Cooper,  2  Wilt.  375. 

p  Whiteman  y.  King,  2  H.  Bl.  4. 


(9)  fiat  where  cattle  are  tamed  on  the  common  without  any  coloor 
or  pretence  of  right,  a  coomioner  may  distrain  them.  Admitted  in 
HaU  V.  Harding,  4  Barr.  2426.  It  was  said  by  Bathorst,  J.  and  not 
denied  by  the  rest  of  the  conrt,  that  if  a  man  who  has  a  right  of  com- 
mon upon  the  lord's  waste,  for  cattle  levant  and  couchi^t  on  his  land, 
surcharge  the  common,  the  lord  cannot  for  that  cause  distrain,  for 
the  lord  cannot  judgp  thereof.     Anon.  3  Wils.  126. 
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not  issue  out  of  a  term  of  years :  but  he  may  maintain  an 
action  of  debt  *.  Although  receivers  *  appointed  by  the  court 
of  Chancery  have  a  power,  where  they  see  it  necessary,  to 
distrain  for  rent,  and  need  not  apply  first  to  the  court  for  a 
particular  order  for  that  purpose ;  yet  an  authority  *  to  te- 
nants to  pay  rent  Jte^-  S.  whose  receipt  shall  be  their  dis- 
charge, does  not  imSS^.  S.  to  distrain. 


y .  Of  the  Time  at  which  a  Distress  may  be  taken. 

As  rent  is  not  due  imtil  the  last  minute  of  the  natural  day, 
on  which  it  is  reserved  y,  it  follows,  that  a  distress  for  rent 
arrear  cannot  be  made  on  that  day  (10).  At  the  common 
law,  if  a  lease  was  made  at  Michaelmas,  for  a  year,  reserving 
rent  on  the  feasts  of  the  Annunciation  and  St.  Michael  the 
Archangel  the  lessor  was  deprived  of  his  remedy  by  distress 
for  the  rent  due  at  Michaelmas;  because  he  could  not  distrain 
after  the  expiration  of  the  term  '.  But  now  by  stat.  8  Ann. 
c.  14.  s.  6.  "Any  person  having  any  rent  in  arrear  upon  any 
lease  for  life  or  Uves,  or  for  years  or  at  will,  may  distrain  for 
such  arrears  after  the  determination  of  the  lease :  provided  ^ 
such  distress  be  made  within  six  calendar  months  after  the 
determination  of  such  lease,  and  during  the  continuance  of 
such  landlord's  title  or  interest,  and  during  the  possession  of 
the  tenant  from  whom  such  arrears  became  due.^'  Although 
this  proviso  is  in  terms  confined  to  the  possession  of  the 
tenant,  yet  it  has  been  holden^,  that  where  the  tenant  dies 
before  the  term  expires,  and  his  personal  representative  con- 
tinues in  possession  during  the  remainder,  and  aft;er  the  ex- 
piration of  the  term,  the  landlord  may  distrain  within  six 
calendar  months  aft;er  the  end  of  the  term  for  rent  due  for 
the  whole  term.    So  where  a  tenant,  by  permission  of  the 

t  Newcomb  ▼.  Harvey,  Caith.  161,  2.  j  Duppa  ▼.  Mayo,  1  Saund.  282. 

u  PeiLd.  Hardwicke,  C.  Pitt  v.  Snow-  t  I  Inst.  47.  b. 

den,  3  Atk.  760.  Bennett  v.  Robins,  a  S.  7. 

5  C.  &  P.  379.  Tindal,  C.  J.  b  Braithwaite  t.  Cooksey,  1  H.  BI. 

X  Ward  ▼.  Shew,  9  bingh.  608.  ^  465. 


(10)  "  Obc  cannot  distrain  the  same  day  the  rent  grows  due,  but 
it  most  be  the  day  after."  21  H.  6.  40.  Vid.  14  H.  4.  31.  Sir  M. 
Hale,  MSS.  cited  by  Mr.  Hargrave,  1  Inst.  47.  b.  n.  0. 
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landlord,  remained  in  possession  of  part  of  a  fiirm  after  the 
expiraticMi  of  the  tenancy;  it  was  holden^  that  the  landlord 
might  distrain  on  that  part  within  six  calendar  months  afttf 
the  expiration  of  the  tenancy ;  for  the  operation  of  the  sta- 
tute is  not  confined  to  cases  of  a  tortious  holding,  <Nr  to  a 
holding  of  the  whole.     In  Lew%8  ▼.  Harriiy  1  H.  Bl.  7-  n«  ^ 
it  was  holden  by  Skynner,  C.  B.  that  the  term  was  continued 
by  the  custom  of  the  country,  for  the  purpose  of  giving  a 
right  to  the  landlord  to  distrain  on  the  premises  in  which  tiie 
waygoing  crop  remained.     See  also  Beavan  v.  Delahay,  1  H. 
Bl.  5.  S.  P.  recc^ized  by  Bayley,  J.  in  Boraston  v.  Green,  16 
East,  81,  and  Park,  J.  in  Knight  y.  Benetty  3  Bingh.  366. 
'^The  statute  of  Anne  applies  only  to  cases  in  which  the 
tenancy  has  been  determined  by  lapse  of  time,  or  perhaps 
by  notice  to  quit,  and  not  to  cases  where  it  has  been  put  an 
end  to  by  the  tenant's  own  wrongfiil  disclaimer."     Per  Pat- 
teson,  J.  Doe  y.  Williams,  7  C.  &  P.  323.    A  distress  for 
rent  arrear  can  be  taken  only  during  the  day-time^  (11) ;  but 
cattle  damage  feasant  may  be  distrained  not  only  in  the  day- 
time, but  during  the  night  also;  otherwise  they  might  es- 
cape.    Distresses  for  the  recovery  of  any  rent  may  be  made 
at  any  time  within  20  years  next  after  the  time  at  which  tiie 
right  to  make  such  distress  shall  have  first  accrued®;  but  no 
arrears  of  rent  can  be  recovered  by  distress  for  more  than 
six  years^ 

Rent  (whether  the  demise  be  by  parol  or  deed)  is  a  debt  of 
equal  degree  with  a  debt  by  specialty  ?.  Hence  a  promissory 
note  \  as  it  constitutes  a  debt  of  an  inferior  d^ree,  cannot 
extinguish  a  claim  for  rent;  nor  does  the  receipt  of  such 
note  of  itself  suspend  the  right  of  distraining. 

c  Nuttall  V.  Staunton,  4  B,  &  C.  51.  g  Gage  t.  Acton,  I  Balk.  326. 

d  1  Init.  142.  a.  h  Davis  ▼.  Gyde,  2  Ad.  and  EIL  C23. 

e  3  &  4  W.  4.  c.  27.  b.  2.  4  Nev.  and  M.  462, 

f  a.  42. 


(11)  "  Before  sun-rising  or  after  sun-set  no  man  may  distrain  bat 
for  damage  feasant."  Mirrour,  c.  2.  8.26.  See  also  7  Rep.  7.  a. 
that  a  distress  for  rent  or  service  cannot  be  taken  in  the  night.  See 
6  C.  &  P.  213.  Aldenbwrgh  v.  Peaple,  when  Parke,  J.  ruled  that  no 
one  had  a  right  to  make  a  distress  after  dark. 
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VI.  Of  the  Place  where  a  Distress  may  be  taken. 

A  DISTRESS  for  rent-service  may  be  taken  in  any  part  of 
the  land  holden.  So  for  a  rent  charged  or  reserved  upon  a 
lease  upon  any  part  of  the  land  out  of  which  the  rent  issues. 
And  if  a  house  oe  upon  the  land  demised  or  charged  ^^  a  dis- 
tress may  be  taken  in  the  house^  if  the  outer  door  be  open 
(12).  For  a  rent-service  or  rent-charge  issuing  out  of  the 
land^  which  hes  in  different  counties^  a  distress  for  the  whole 
mav  be  taken  in  one  county^.  So  if  a  rent-charge  issue  out 
of  land  in  the  possession  of  many  tenants,  a  distress  may  be 
taken  upon  the  possession  of  one  for  the  whole  rent,  for  it  is- 
sues out  of  each  part^.  But  where  there  are  separate  and 
distinct  demises,  uiere  must  be  separate  distresses  on  the 
several  premises  subject  to  the  distinct  rents,  although  the 
several  premises  are  demised  to  the  same  tenant*^.  By  stat* 
11  G.  2.  c.  19.  s.  8.  ^^The  landlord  may  distrain  any  cattle 
or  stock  of  the  tenant,  depasturing  on  any  common  appen- 
dant or  appurtenant,  or  any  way  belonging  to  the  premises 
demised.^^     If  the  lord  come  to  distrain  cattle  which  he  sees 

i   I  Rol.  Abr.  671.  1.  6.  II  Rol.  Abr.  671.  I.  33. 

k  n>.  1.  27.  30.  m  Rogers  ▼.  Birkmire,  Str.  1040. 


(12)  A  distress  may  be  in  a  house  through  the  doors  or  windows. 
Com.  Dig.  tit.  Distress.  (A.  8.)  "  If  an  outward  door  be  open,  an 
inner  door  may  be  broken  in  order  to  take  a  distress,"  per  Lord 
Hardwicke,  C.  J.  in  Browning  v.  Doiui  and  others^  Ca.  Temp. 
Hardw.  168.  *'  But  a  padlock  put  on  a  bam  door  cannot  be  opened 
by  force  for  the  purpose  of  distraining  the  com/'  per  Lord  Hard- 
wicke,  C.  J.  N.  Gates  or  indosures  cannot  be  broken  open  or 
thrown  down  to  take  a  distress.  1  Inst.  161.  a.  By  stat.  11  G.  2. 
c.  19.  8.  7.  "  Any  place,  in  which  goods  or  chattels,  fraudidently  or 
clandestinely  conveyed  away,  are  locked  up  or  secured,  so  as  to  pre- 
vent the  same  from  being  taken  as  a  distress  for  rent  arrear,  may  be 
broken  open  and  entered  in  the  day-time  by  the  party  distraining ; 
first  caUing  to  his  assistance  the  constable  or  other  peace  officer  of 
the  place,  where  the  goods  are  suspected  to  be  concealed ;  and  in 
case  of  a  dwelling-house,  oath  being  first  made  before  a  justice  of  the 
peace  of  a  reasonable  ground  to  suspect  that  such  goods  are  therein ; 
and  the  same  may  be  taken  and  smed,  for  the  arrears  of  rent,  as  ijf 
they  had  been  in  an  open  place."  An  order  of  justices  adjudging  a 
party  to  pay  double  ^e  vidue  of  the  goods,  under  the  4th  section  of 
this  statute,  must  shew  on  the  face  of  it  that  party  removing  the 
goods  was  tenant.    R,  v.  Davis,  5  B.  &  Ad.  551. 
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then  within  his  fee  °,  and  the  tenant  or  any  person  to  prerent 
the  lord  from  distraining,  drive  the  cattle  out  of  the  lord's 
fee  into  some  other  place,  yet  may  the  lord  freshly  follow 
and  distrain  the  cattle ;  for  in  judgment  of  law  the  distress 
will  be  considered  as  taken  within  his  fee.  A  different  rule 
holds  with  respect  to  distresses  for  damage  feasant  ^^ ;  for  if 
the  owner  of  tiie  beasts  chase  them  out  of  the  soil,  even  with 
a  view  to  evade  the  distress,  yet  the  owner  of  the  soil  cannot 
distrain  them ;  because  the  beasts  must  be  damage  feasant  at 
the  time  of  the  distress. 

By  Stat.  11  Geo.  2.  c.  19.  s.  1.  (13).  *'  If  lessee  for  life, 
Y.  W.  or  otherwise,  of  lands  or  tenements,  upon  the  demise 
whereof  any  rents  are  reserved,  shall  fraudulently  or  clandes- 
tinely carry  off  his  goods  from  such  demised  premises,  to 
prevent  a  aistress,  the  lessor,  or  any  empowered  by  him,  may, 
within  thirty  days  after  carrying  off,  distrain  such  goods, 
wherever  found,  for  the  rent  arrear,  and  sell  or  dispose  of  the 
same,  as  if  distrained  on  the  premises :  provided  P,  before  the 
seizure,  such  goods  have  not  been  sold,  bond  fide,  and  for  a 
valuable  consideration,  to  a  person  not  privy  to  the  fravd!^ 
But  the  rent  must  be  due ;  for  the  landlord  cannot  distrain 
under  this  statute  before  the  rent  becomes  due«  Rand  v. 
Vaughany  1  Bingh.  N.  C.  767-  By  s.  3.  "  If  any  tenant  shall 
fraudulently  remove  or  convey  away  his  goods,  or  if  any  per- 
son shall  wilfully  and  knowingly  assist  such  tenant  in  such 
fraudulent  conveying  away  or  carrying  off  any  part  of  his 
goods,  or  in  concealing  the  same,  the  party  offending  shall  for- 
feit and  pay  to  the  landlord  double  the  value  of  the  goods 
carried  off  or  concealed.'*  A  creditor ''  may,  with  the  assent 
of  the  debtor,  take  possession  of  the  goods  of  his  debtor,  and 
remove  them  from  the  premises,  without  incurring  the  pe- 
nalty in  the  foregoing  section;  although  the  creditor  takes 
possession,  knowing  me  debtor  to  be  in  distressed  circum- 
stances, and  under  an  apprehension  that  the  landlord  will 
distrain.     In  an  action "  against  a  party  for  aiding  and  assist- 

n  1  Inst.  161.  a.  i  Bach  v.  Meats,  5  M.  and  S.  -ZOO. 

o  lb.  s  Brooke  v.  Noakes,  8  fi.  and  C.  537. 

p  S.  2.  (14.) 


(13)  This  section  is  copied  from  the  second  section  of  the  four- 
teenth chapter  of  the  8th  of  Ann,  and  differs  from  it  only  as  to  the 
time  aUowed  for  the  seizing  the  goods  after  the  carrying  off;  the 
statute  of  Ann  allowing  only  five,  and  this  statute  thirty  days. 

(14)  This  section  is  copied  from  the  3d  of  the  8  Ann,  c.  14.  with 
the  exception  of  the  words  in  italics. 
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ing  the  tenant  in  the  fraudulent  removal  of  his  goods,  with 
intent  to  prevent  the  landlord  from  distraining  them,  it  is  in- 
cumbent on  the  landlord  not  only  to  prove  that  the  defen- 
dant assisted  the  tenant  in  such  fraudulent  removal,  but  also 
that  he  was  privy  to  the  fraudulent  intent  of  the  tenant.  The 
4th  section  gives  the  landlord  a  remedy  by  complaint  to  two 
magistrates,  when  the  goods  do  not  exceed  the  value  of  50/., 
but  the  landlord  may  elect  which  remedy  he  will  pursue^. 
This  statute  applies  to  the  goods  of  the  tenant  only  and  not 
to  the  goods  of  a  stranger^;  or  lodger'. 


VII.  The  Manner  of  disposing  of  Distresses^  and  herein  of 
the  Sale  of  Distresses  for  Rent  Arrear. 

At  the  common  law,  the  party  distraining  might  have 
driven  the  distress  from  the  place  where  it  was  tucen,  into 
any  other  place,  even  in  a  distant  county.     It  is  obvious  y, 
that  the  exercise  of  such  a  power  must  have  been  attended 
with  great  oppression ;  more  especially,  as  the  tenant  was 
obliged  to  provide  sustenance  for  his  beasts,  if  they  were  im- 
pounded in  an  open  pound ;  and  the  beasts  being  driven  into 
a  foreign  county,  the  tenant  must  frequently  have  been  at  a 
loss  where  to  make  a  replevin.    A  partial  remedy  for  this 
evil  was  afforded  by  stat.  52  H.  3.  c.  4.  which  prohibited  all 
persons  from  driving  the  distress  out  of  the  county  where  it 
was  taken.     But  the  stat.  1  &  2  Phil,  and  Mary,  c.  12.  has 
given  a  further  check  to  it.     By  the  last-mentioned  statute  it 
is  enacted,-  ^^  that  no  distress  of  cattle  shall  be  driven  out  of 
the  hundred,  rape,  wapentake,  or  lath,  where  the  distress  is 
taken,  except  it  oe  to  a  pound  overt  within  the  same  shire, 
not  above  three  miles  distant  from  the  place  where  the  dis- 
tress is  taken ;  and  no  cattle  or  other  goods  distrained  for  any 
manner  of  cause  at  one  time,  shall  be  impounded  in  several 
places,  upon  pain  of  forfeiting,  to  the  party  grieved,  one  hun- 
dred shillings  and  treble    damages.'^     If  the  hundred,  in 
which  the  cattle  were  distrained,  be  in  one  county,  and  the 
hundred  into  which  they  were  driven  be  in   another,  the 

t  Bromley  ▼.  Holden,  1  M.  and  Malk.    x  Postman  ▼.  Harrell,  6  C.  and  P.  225. 

175.  y  2  Inst.  106. 

u  Thornton  ▼.  Adam  and  others,  5  M. 

ftnd  S.  38. 


686  DISTRESS. 

-renue  may  be  laid  in  cither  ooantyP.  Persons  distraining  far 
rent  arrears  may  impound  the  distress  in  any  conyenient  part 
of  the  land  chargeable  with  the  rent.  The  stat  11  Gteo.  2* 
c.  19.  s.  8.  which  empowers  the  landlord  to  seize  growing 
crops  as  a  distress,  authorizes  him  ^'  to  cut,  gather,  and  lay 
up  the  same,  when  ripe,  in  bams  or  other  proper  places  on  the 
premises,  if  any ;  if  not,  then  in  other  banis  or  proper  places, 
as  near  as  may  be  to  the  premises,  notice  thereof  being  given' 
to,  or  left  at,  the  last  place  of  abode  of  the  tenant,  within  one 
week  after  the  lodging  of  the  distress.^'  By  a  late  statute,  5  & 
6  W.  4.  c.  59.  s.  4.  parties  impounding  cattle  are  require>d  to 
provide  sufficient  food  for  them,  and  then  may  recover  before 
a  justice  of  the  peace  not  exceeding  double  the  value  of  such 
food  from  the  owner.  And  by  s.  5.  where  animals  have  been 
impounded  without  sufficient  food  more  than  24  hours, 
any  person  may  enter  the  pound  and  supply  them  with 
food,  without  being  liable  to  an  action  of  trespass  or  other 
proceeding. 

Sale  of  DistreM  far  Rent  Arrear. — ^At  the  conmion  law, 
distresses  for  rent  arrear  could  not  be  sold,  but  only  detained 
as  pledges  for  the  enforcing  the  payment  of  such  rent:  but 
now,  by  the  stat.  2  W.  &  M.  sess.  1.  c.  5.  s.  2,  it  is  enacted, 
^'That,  where  any  goods  or  chattels  shall  be  distrained  for 
any  rent  (15)  reserved  and  due  upon  any  contract,  and  the 
tenant  or  owner  of  the  goods  shall  not  within  five  (16)  days 
next  after  such  distress,  and  notice  thereof,  with  the  cause  oi 


p  Pope  ▼.  Davit,  2  Taunt.  253.  r  8.  9. 

q  Stat.  11  Q.  2.  c  19.  s.  10. 


(15)  "This  statute  does  not  affect  distresses  damage  feasant; 
consequently  they  remain,  as  they  were  at  common  law,  mere 
pledges ;  and  the  sale  of  them  will  make  the  party  distraining  a  tres- 
passer ab  initio"  Per  Lord  Hardwicke,  C.  J.  in  Dorion  ▼.  Pickup, 
Sittings  after  M.  T.  9  G.  2,  MSS. 

(16)  Five  days,  that  is,  five  times  24  hours  must  elapse  before  sale. 
Harper  v.  Taswell,  6  C.  &  P.  166.  Tindal,  C.  J.  The  five  days,  are 
reckoned  inclusive  of  the  day  of  sale.  Wallace  v.  King,  1  H.  Bl.  13, 
and  a  reasonable  time  after  the  expiration  of  the  five  days  is  allowed 
to  the  landlord  for  appraising  aud  selling  the  goods.  Pitt  v.  Skew, 
4  fi.  &  A.  208.  But  if  goods  remain  on  premises  longer  than  the  five 
days  without  tenant's  consent,  distrainor,  after  the  expiration  of  that 
time,  becomes  trespasser.  GriffiH  v.  Scott,  2  Str.  717.  2  Ld.  Raym. 
1424. 
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such  taking  (17)  left  at  the  chief  mansion  house  (18),  or  other 
most  notorious  place  on  the  premises  charged  with  the  rent, 
replevy  the  same,  the  person  distraining  may,  with  the  sheriff 
or  underHsheriff  of  the  county,  or  constable  of  the  hundred, 
parish,  or  place,  where  the  distress  is  taken,  cause  the  distress 
to  be  appraised  by  two  sworn  (19)  appraisers,  whom  such 
sheriff,  &c.  shall  swear  to  appraise  them  truly,  and  after  such 
appraisement,  may  sell  the  same  towards  satisfaction  of  the 
rent,  and  the  charges  of  the  distress  and  appraisement,  leaving 
the  overplus,  if  any,  in  the  hands  of  the  sheriff,  &c.  for  the 
owner's  use. 

This  statute,  although  it  authorises  a  sale  after  the  five  days, 
does  not  take  away  the  right  to  replevy",  after  the  five  days, 
in  case  the  distress  is  not  sold ;  tor  it  does  not  contain  any 
negative  words,  and  at  common  law  the  distress  was  at  aU 
times  replevisable.  Secus  after  a  sale;  for  then  the  pur- 
chaser is  entitled  to  take  the  goods  and  retain  them^ 

I  Jacob  V.  Kiog,  5  Taunt.  451.  t  Admitted  by  Gibbs,  C.  J.  S.  C. 


(1 7)  It  is  not  necessary  to  set  forth  in  the  notice  at  what  time  the 
rent  became  dne.  Per  Buller,  J.  in  Moss  v.  Gallimore,  Dong.  280. 
When  the  notice  was  for  more  than  was  actually  due,  but  the  goods 
distrained  only  covered  the  amount  actually  due,  Parke,  B.  allowed 
a  verdict  for  nominal  damages,  to  be  taken  on  the  count  for  distrain- 
ing for  more  rent  than  was  due,  subject  to  the  question  of  its  validity. 
Wilkinson  v.  Terry,  1  M.  &  Rob.  377. 

(18)  In  Walter  v.  Rutnbal,  Ld.  Raym.  53.  it  was  holden,  that 
notice  to  the  tenant  was  good  notice  under  this  act,  the  sole  object  of 
the  statute  being,  that  the  party  should  have  notice ;  which  object 
was  more  effectually  attained  by  a  notice  given  to  the  party  himself, 
than  by  a  notice  left  at  the  mansion  house,  or  most  notorious  place 
on  the  premises. 

(19)  /.  e.  sworn  before  the  constable  of  the  parish  where  distress 
is  taken  ;  it  will  not  suffice,  if  sworn  before  constable  of  adjoining 
parish.  Avenell  v.  Croker,  M.  and  Malk.  1 72.  And  constable  must 
attend  with  the  appraisers  at  the  time  the  goods  are  appraised,  and 
must  swear  them  be/ore  they  make  their  appraisement.  Kenney  v. 
May  and  another,  M.  &  Rob.  56.  When  distress  is  for  rent  under 
£20,  one  sworn  broker  is  sufficient.  See  post.  Party  distraining  ought 
not  to  be  sworn  as  one  of  the  appraisers*,  for  he  is  interested  in  the 
business. 

•  Andrews  ▼.  Russell  and  another,  Middlesex  Sittings  after  Easter  Term, 
178e.  Bull.  N.  P.  [SI]  5th  ed.  S.  P.  ruled  by  Eyre,  C.  J.  in  C.  B.  Sitting, 
M.  S.  Le  Blanc,  J.  S.  P.  admitted  in  Weitwood  v.  Crowne,  1  Staifc.  N.  P.  C.  173. 
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By  Stat  11  Geo*  2.  c.  19.  s.  10.  Any  person  kwfuttr  taking 
any  distress  for  any  kind  of  rent  may  impound  or  otherwise 
secure  the  distress  so  made  on  the  most  fit  and  conyenient 
part  of  the  premises  chargeable  with  the  rent,  and  appraise^ 
sell^  and  dispose  of  the  same  upon  the  premises^  in  Uke  man- 
ner and  under  the  hke  directions  and  restraints  as  may  be 
done  off  the  premises  by  virtue  of  the  foregoing  statute,  2  W. 
and  M.  c.  5.  The  1  &  2  Ph.  &  M.  c.  12.  s.  2.  which  enacts 
^^  that  no  person  shall  take  for  keeping  in  pound,  impounding 
or  poundf^eof  any  distress  above  4d.  for  any  one  whole  dis- 
tress that  shall  be  so  impounded,'^  does  not  extend^  to  cases 
where  goods  are  impounded  under  the  foregoing  10th  section 
of  the  llth  Geo.  2.  c.  19. 

An  appraisement  on  the  premises  under  this  stat.  of  Geo.  2. 
does  not  so  change  '  the  property,  that  the  tenant  may  not 
replevy  them,  before  an  acikual  sale. 

The  sale  of  growing  crops  is  not  authorised  by  the  statute 
of  2  W.  and  M.  Hence  a  tenant  whose  growing  crops  have 
been  seized  as  a  distress  for  rent  before  they  were  ripe,  cannot 
maintain  an  action  upon  the  case  against  the  landlord  for 
selling  the  same  before  the  five  days,  or  a  reasonable  time 
have  elapsed,  such  sale  being  wholly  void  7.  The  notice  of 
distress  may  be  abandoned ;  for  a  party  may  distrain  for  rent, 
and  avow  for  fealty*. 

In  order  to  prevent  excessive  charges  by  brokers  and  other 
persons  employed  to  make  distresses  on  poor  tenants,  it  was 
enacted  by  stat.  57  Geo.  3.  c.  93.  (10th  July,  1817),  that  no 
person  making  any  distress  for  rent,  where  the  sum  due  shall 
not  exceed  207.  shall  take  any  other  charges  than  those  men- 
tioned in  the  schedule  annexed  to  the  act,  which  are  as  follows : 

8.     d. 

Jjcvying  distress,        ----^-  30 

Man  in  possession,  per  day,   -        -        -        -        -       2    6 
Appraisement,  6d.  in  the  poimd  on  value  of  goods. 
Stamp,  lawful  amount. 

All  expenses  of  advertiseinent,  if  any  such,      -         10    0 
Comnussion  and  dehvery  of  goods.  Is.  in  the 
Pound,  oh  net  produce  of  sale. 

Under  this  act,  parties  aggrieved  may  apply  to  a  J.  P. 
See  sections  2,  3,  4,  &  5.  But  the  sixth  section  is  general,  for 
by  that  ^^  every  person  making  and  levying  any  distress,  shall 

u  Child  T.  Chamberlain,  6  B.  I:  Ad.      y  Owen  v.  Legh,  3  B.  and  A.  470. 

1049.  B  Per  Ld.  Kenyon,  C.  J.  in  Gwinnet  v. 

X  Jacob  V.  King,  6  Taunt.  451.  Phillips,  3  T.  R.  645. 
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§^ve  a  copy  of  his  charges,  and  of  alltiie  charges  signed  by  him 
to  the  person  on  whose  goods  the  distress  is  levied,  although 
the  amount  of  rent  demanded  exceed  j£20.  Under  this  act, 
appraisement  by  one  sworn  broker  is  sufficient.  Fletcher  v. 
Scnmdersy  1  M.  &  Rob.  375.  Lyndhurst,  C.  B.  But  see  Bishop 
V.  Bryant,  6  C.  &  P.  484. 


VIII.  Pound  Breach  and  Rescoua. 

1.  0/ Pound  Breach. 

An  action  for  a  pound  breach  Iies%  where  a  person  dis- 
trains cattle  damage  feasant  in  his  land,  or  for  rafit  or  services, 
and  puts  them  into  the  common  pound,  or  into  another  pound 
or  place,  which  shall  be  said  to  be  a  lawful  pound,  and  the 
owner  of  die  cattle,  or  other  person,  takes  the  cattle  out  of  the 
pound,  and  drives  them  where  he  {leases.    See  the  form  of  the 
writ  in  this  action,  F.  N.  B.  100.  a.  100.  b.  101.  a.  there  called 
a  writ  deparco  fracto.    If  a  person  sends  his  servant  to  dis^ 
train  for  rent  or  services^  and  the  servant  distrains  the  cattle, 
and  impounds  them,  and  a  stranger  takes  them  out  of  the 
pound,  the  action  must  be  brought  by  the  master  and  not  the 
servant :  for  it  is  the  master's  pound.     If  a  person  distrain 
cattle  for  damage  feasant,  and  put  them  in  the  pound®,  and 
the  owner,  who  had  common  there,  make  fresh  suit,  and  find 
the  door  unlocked,  he  may  justify  the  taking  away  the  cattle 
in  a  parco  fracto.     If  the  owner  break  the  pound,  and  take 
away  his  goods,  the  party  distraining  may  have  his  action  de 
parco  fracto,  and  he  may  also  take  his  goods  that  were  dis- 
trained wheresoever  he  find  them,  and  impound  them  again. 
A  pound-keeper  is  bound  to  receive  every  thing  offered  to 
his  custody,  and  is  not  answerable  whether  the  thing  were 
legally  impounded  or  not^.    If  the  cattle  be  wrongfully  taken, 
the  person  who  brings  the  cattle  is  answerable,  and  not  the 
pound-keeper,  unless  it  can  be  proved  that  he  has  transgressed 
the  Umits  of  his  duty,  and  assented  to  the  trespass.     When 
the  cattle  are  once  impounded,  he  cannot  let  them  go  with- 
out a  replevin,  or  without  the  consent  of  the  party.    When 
the  cattle  are  in  the  pound,  they  are  in  the  custody  of  the 

a  F.  N.  B.  100.  a.  d  Badkin  v.  Powell,  Cowp.  476.  cited 

b  F.  N.  B.  100.  b.  by  Buller,  J.  in  Brandling  ▼.  Rent, 

c  1  In«t.  47.  b.  1  T.  R^  62. 
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law ;  and  if  the  pound  is  broken^  the  pound-keeper  cannot 
bring  an  action^  but  the  person  who  distrained  tiiem.  See 
the  statute  2  W.  &  M.  first  sess.  c.  5.  at  the  close  of  the  next 
section. 

2.  Of  Rescous. 

Rescous,  as  far  as  the  same  relates  to  distress^  means  the 
taking  away  and  setting  at  liberty,  against  law,  a  distress 
taken®.  Rescous  lies,  where  a  person  distrains  for  rent  or 
services,  or  for  damage  feasant,  and  is  desirous  of  impounding 
the  distress,  and  another  person  rescues  the  distress  from 
him'.  The  party  distraining  must  be  in  possession  of  the 
distress,  otherwise  there  cannot  be  a  rescue  s.  But  although 
rescue  will  not  he  ait  the  suit  of  a  person  who  is  prevented  by 
another  firom  making  a  distress,  yet  an  action  on  the  case  will 
lie  for  the  disturbance.  If  a  person  send  a  person  to  distrain^, 
and  rescous  be  made  upon  the  servant,  the  action  must  be 
brought  by  the  master  who  sustains  the  injury,  and  not  by 
the  servant.  If  a  distress  is  taken  without  cause,  as  where 
rent  is  not  due^^  the  owner  may  take  rescous  before  the  dis- 
tress is  impounded^.  So,  if  the  owner  tender  the  rent  before 
distress  taken^  But,  after  the  distress  is  impounded,  the 
owner  cannot  break  the  pound,  and  take  the  distress  out  of 
die  pound ;  for  it  is  then  in  the  custody  of  the  law'".  The 
action  of  rescous  has  fallen  into  disuse ;  the  usual  remedy  at 
this  time  is  by  an  action  on  the  case.  By  stat.  2  W.  &  M. 
first  sess.  c.  5.  s.  4.  it  is  enacted,  ^^That  upon  any  pound 
breach,  or  rescous  of  goods  or  chattels  distrained  for  rent,  the 
party  grieved  shall,  in  a  special  action  on  the  case,  for  the 
wrong  thereby  sustained,  recover  treble  damages  and  costs 
against  the  offenders,  or  against  the  owners  of  the  distress,  m 
case  the  same  be  afterwards  found  to  have  come  to  their  use 
or  possession.^^  The  construction  put  on  this  statute  has 
been>^,  that  the  word  treble  shall  be  referred  as  well  to  the 
word  costs,  as  to  the  word  damages.  Proof  of  a  tender  of  the 
rent,  after  the  impounding  of  the  distress,  will  not  bar  an  ac- 
tion on  this  statute^. 

e  1  Inst.  160.  b.  1  Id.  160.  b. 

f  F.  N.  B.  101.  a.  m  Id.  47.  b. 

g  F.  N.  B.  102.  b.  '  n  Lawson  ▼.  Story,  Lord  Raym.  19. 

h  F.  N.  B.  101.  b.  Garth.  321.  S.  C. 

i   1  Inst.  160.  b.  o  Firth  v.  Purvis,  5  T.  R.  432. 

k  Id.  47.  b. 
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IX.  Of  abtmng  the  Distresiy  and  of  Irreffularity  in  the  Pro- 
ceedings by  the  Party  distraining. 

An  abuse  of  the  distress  makes  the  party  distraining  a  tres- 
passer ab  initio,  except  where  it  is  otherwise  provided  by 
statuteP.  In  trespass  for  breaking  and  entering  the  plaintiff's 
housed  and  taking  and  carrying  away  his  goods,  the  defen- 
dant justified  the  taking  and  carrying  away  the  goods,  as  a 
distress  for  damage  feasant :  repUcation,  that  after  the  dis- 
tress, the  defendant  converted  them  to  his  own  use :  on  de- 
murrer, it  was  urged,  that  the  replication  was  a  departure ; 
for  it  did  not  support  the  plaintiff's  declaration  in  trespass, 
but  shewed  rather  that  he  ought  to  have  brought  trover  on 
the  conversion ;  but  the  court  overruled  the  objection,  ob- 
serving, that  he  who  abuses  a  distress  is  a  trespasser  ab  initio 
and,  therefore,  if  in  trespass  the  defendant  justifies  rumiine 
districtioniSf  the  plaintiff  may  shew  an  abuse,  and  it  is  not  a 
departure,  but  will  support  the  declaration ;  and  so  it  does  in 
this  case ;  for  the  conversion  is  a  trespass  or  trover  at  the 
plaintifi^s  election ;  and  the  matter  disclosed  in  the  replica- 
tion makes  good  his  election ;  for  it  proves  it  a  trespass  as 
well  as  a  trover.  See  Dye  v.  Leatherdale,  3  Wils.  20.  where 
the  same  point  was  ruled,  and  the  authority  of  the  preceding 
case  recoenised.  By  stat.  II  G.  2.  c.  19.  s.  19,  "Where  any 
distress  snail  be  made  for  any  rent  justly  due,  and  any  irre- 
gularity or  unlawful  act  shall  be  afterwards  done  by  the  party 
distraining,  or  his  agent :  the  distress  shall  not  be  deemed 
unlawftd,  nor  the  distrainor  a  trespasser  ab  initio,  but  the 
party  grieved  may  recover  satisfiiction  for  the  special  damage 
in  an  action  of  trespass,  or  on  the  case'',  at  the  election  of  the 
plaintiff;  and  if  he  recover  he  shall  have  ftdl  costs.''  In  case 
for  an  irregular  distress  under  the  foregoing  clause,  it  is  neces- 
sary to  state  correctly  •  to  whom  the  rent  distrained  for  is  due. 
But  by  s.  20.  of  the  same  statute,  it  is  provided,  "That  no 
tenant  or  lessee  shall  recover  in  such  action,  if  tender  of  amends 
has  been  made  before  action  brought."  Since  this  statute 
trover  will  not  lie  for  goods  irregularly  sold  under  a  distress, 
whether  the  whole*,  or  any^  of  the  rent  distrained  for  be  due 

p  SeeatthecIo8eofthi8tection41G.2.  s  Ireland  v.  JohnsoD,  1  Bingb.  N.  C. 

c.  19.  s.  19.  and  17  G.  2.  c.  38.  s.  3.  162.  4  M.  and  Sc.  706. 

q  Gaxgraye  V.  Smith,  Salk.  221.  t  Wallace  v.  King:,  1   H.  Bl.  13. 

r  See  Winterbourn  v.  Morgan,  1 1  East,  u  Whitworth  v.  Smith,  1  M.  &  Rob.  1 93« 

395.  and  post  tit.  Trespass,  n.  (5.) 

Virtue  v.  Beasley,  1  M.  and  Rob  21. 
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at  the  time  of  seizure.  [In  case^  for  selling  goods  distrained 
for  rent  without  an  appraisement,  the  measure  of  damages  is 
the  value  of  the  goods  minus  the  rent.]  By  stat.  17  Geo.  2. 
c.  38.  s.  8.  ^^Where  any  distress  shall  be  made  for  money 
justly  due  for  the  rehef  of  the  poor^  the  distress  shall  not  be 
deemed  unlawful,  nor  the  party  malung  it  a  trespasser  on  ac- 
count of  any  defect  or  want  of  form  in  the  warrant  of  appoint- 
ment of  oyerseers,  or  in  the  rate  or  assessment,  or  in  the  war- 
rant of  distress  thereupon ;  nor  shall  the  party  distraining  be 
deemed  a  trespasser  ab  initio,  on  account  of  any  irregularity 
which  shall  be  afterwards  done  by  him,  but  the  party  grieved 
may  recorer  satisfaction  for  the  special  damage  in  an  action  of 
trespass,  or  on  the  case',  with  full  costs ;  unless  tender  of 
amends  is  made  before  action  brought!.^  Trespass  lies 
against  a  landlord',  who,  on  making  a  distress  for  rent,  turns 
the  tenant's  family  out  of  possession,  and  continues  in  pos- 
session after  the  rent  is  paid.  But  trespass  wiU  not  lie  for  an 
excessive  distress  merely  (20).  Plaintiff  brought  trespass  in 
C.  B.  for  taking  an  excessive  distress^  and  recover^;  but 
on  error  in  B.  R.  the  judgment  was  reversed  on  the  ground 
that  trespass  would  not  lie ;  the  entry  and  distress  being  law- 
ful, in  part,  for  the  rent  due,  and  the  whole  being  one  act; 
and  that  it  was  not  like  the  case,  where  there  was  a  subse- 
quent abuse  of  the  distress.  The  proper  remedy  for  an  ex- 
cessive distress  is  an  action  on  the  case,  founded  on  the  statute 
of  Marlbridge,  52  H.  3.  c.  4.  which  provides,  '^  that  distresses 
shall  be  reasonable,  and  that  persons  taking  unreasonable  dis- 
tresses shaU  be  grievouslv  amerced  for  the  excess  of  such  dis- 
tresses.   In  this  action  the  plaintiff  need  not  allege  or  prove^ 

u  Bige^iDBT,  Goode,  2  Cr.  and  J.  364.  a  Lynnv.Mood7,Fitzg.S5.2Str.851. 
X  Si  9.  S    C 

y  8.  10.  b  Sellf  v.  Roare,  1  Bingli.  401. 
s  Ethetton  t.  PoppleweU,  1  Eatt,  139. 


(20)  Hutchinsv.  Chambers,  1  Burr.  590.  S.  P.  In  this  case  tlie 
rule  was  settled,  "  that  trespass  will  not  lie  for  an  excessive  distresi ;" 
but  it  was  said,  that  there  was  one  excepted  case*,  namely,  where 
gold  or  silver  was  taken  to  an  excess,  apparent  on  the  fiace  of  it;  as 
where  six  ounces  of  gold  and  100  ounces  of  silver  were  taken  for  fo. 
and  8d. ;  but  that  proceeds  on  the  ground,  that  gold  and  silver  are  of 
a  certain  and  known  value,  and  the  measure  of  the  value  cic^bxx 
things. 

•  Moir  ▼.  Munday,  B.  R.  H.  28  G.  2.  cited  in  1  Burr.  582.  and  by  Kenyon, 
C.  J.  in  Crowther  v.  Ramsbottom,  7  T.  R.  658. 
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the  precise  amount  of  the  rent  due*  Nor  is  it  any  bar  to  such 
action^  that  between  distress  and  sale  of  the  goods  distrained^ 
the  parties  came  to  an  arrangement^  respecting  the  sale. 
But  this  action  cannot  be  maintained  after  a  jud^ent  reco- 
vered in  replevin*^.  Where  plaintiff  has  received  the  taxed 
costs  of  his  replevin  on  the  distress,  he  cannot^  in  the  action 
for  excessive  distress,  recover  as  dsmaages  the  extra  costs  in- 
curred by  the  replevin. 

c  lb.  S.  C.  Willougfaby  t.  Backhouse  e  Grace  ▼.  Morgan,  2  fiingh.  N.  C  534. 

and  another,  2  B.  and  C.  821.  S.  P.  recognizing  Jenkins  r.  Biddolph,  4 

d  Phillips  ▼.  Berrynum,  Trin.  23  O.  3.  Bingh.  160. 
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Davidson,  printer,  srrlb^s  flags  ,  carry  strebt,  londow. 
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